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CHAPTER    IX. 

I.  Of  Service  and  return  op  the  Summons. 

§  932.  The  Code  of  Civil  Procedure  requires  that  "  personal  service 
of  the  summons  must  be  made  by  delivering  a  copy  thereof  to  the 
defendant;  except  where  it  is  specially  prescribed  in  this  chapter 
that  personal  service  may  be  made  by  delivering  a  copy  to  another 
person.  Where  service  of  a  summons  is  personal,  it  must  be  made 
at  least  six  days  before  the  time  of  appearance  specified  therein ; 
except  where  it  is  accornpanied  with  an  order  of  arrest.'"  It  may  be 
served  on  another  person  only  in  the  cases  specially  provided  for."  The 
six  days  are  computed,  one  day  exclusive,  and  the  other  inclusive, 
so  that  a  summons  returnable  on  Friday,  must  be  served  as  early  at 
least  as  the  Saturday  preceding ; '  and  if  returnable  in  the  forenoon 
of  the  eighth  day  of  a  month,  it  is  well  served  in  the  afternoon  of  the 
second  day  of  the  same  month  ;  for  the  law  does  not  regard  fractions 
of  a  day  in  the  computation  of  time,  in  the  service  of  process,  notices 
and  pleadings.*  If  a  Sunday  intervene  between  the  date,  or  service 
of  the  summons  it  must  be  counted  as  a  day.^ 

Under  the  Revised  Statutes  the  summons  might  also  be  served,  in 
case  the  defendant  could  not  be  found  by  leaving  a  copy  thereof  at 
his  last  place  of  abode,  in  the  presence  of  some  one  of  the  family,  of 
suitable  age  and  discretion,  at  the  same  time  informing  them  of  its 
contents ;  but  no  such  provision  is  made  in  the  Code  and  it  was  with- 
out doubt  intended  to  do  away  with  that  provision  of  the  Revised 
Statutes. 

§  933.  The  Code  of  Civil  Procedure  requires  that  "a  constable,  who 
serves  a  summons,  must,  at  or  before  the  time  when  the  same  is  return- 
able, make  and  deliver  to  the  justice  a  written  return  thereof,  under 
his  hand,  stating  the  time  when,  and  the  manner  in  which,  he  served 

'  Code  Civil  Procedure,  §  2878.  '  10  Wend.  422. 

^  Ante,  §  830.  '  11  Barb.  96.     9  Ind.  6. 

'  3  Johns.  261.     5  id.  232.     Code  Civil 
Procedui'e,  §  788. 
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it.  A  constable  who  fails  seasonably  to  serve  a  summons,  delivered  to 
him  for  service,  must  make  a  written  return  thereof  under  his  hand, 
stating  that  it  v/as  not  served,  and  the  reason  why  he  failed  to  serve 
it.'"  This  return  may  bo  endorsed  on  the  summons  by  the  justice  who 
issued  it,  if  by  the  direction  and  in  the  presence  of  the  constable, 
and  a  return  so  made,  in  the  following  language :  "  Returned  person- 
ally served,  November  14,  1855,  by  Brayton  "Wordin,  constable,  for 
seventy-five  cents,"  was  held  sufficient."  This  provision  as  to  the 
manner  of  service,  is  intended  simply  to  furnish  the  justice  evidence 
to  show  whether  the  summons  was  served  personally,  as  required  by 
the  provisions  of  the  Code.°  A  return  in  the  following  form  will  be 
sufficient:  ,  _ 

County,  ss.:  ^ 

I  hereby  certify  that  on  the  day  of  18    ,  I  served  the 

within  summons  on  the  within  named  defendant  by  delivering 

to  and  leaving  with  personally  a  true  copy  thereof.     Fees  $ 

Constable. 

If  there  be  several  defendants  the  manner  of  service  on  each  should 
be  stated  in  the  constable's  return.  The  above  form  can  be  modified 
and  adopted  to  such  cases.  If  the  defendant  be  a  corporation  the 
service  must  be  made  in  the  manner  prescribed  by  section  830,  ante, 
and  the  return  should  set  forth  fully  and  specifically  the  person  on 
whom  the  summons  was  served,  and  whether  he  was  the  mayor, 
comptroller,  treasurer,  counsel,  or  clerk;  if  a  municipal  corporation, 
or  the  president,  secretary,  treasurer,  cashier,  director,  a  managing 
agent,  or  a  person  designated  according  to  statute,  if  other  than  a 
municipal  corporation. 

§  934.  If  the  constable  for  any  reason  has  been  unable  to  serve  the 
summons,  he  must  make  his  return  showing  the  failure  to  serve  the 
same  and  the  reason  therefor  ;*  such  a  return  may  be  in  the  following 
form: 

County,  ss.: 

1  hereby  certify  that  the  within  summons  has  not  been  served  on 
the  within  named  defendant,  for  the  following  reason :  [Here  give 
in  full  the  causes  that  have  prevented  the  service.] 

Constable. 

'  Code  of  Civil  Proc.  §  2885.  =  2  Cow.  418.    Id.  436.    16  How.  Pr. 

"  20  N.  Y.  298.  46.    27  id.  10.    See  3  Mich.  71. 

*  Code  of  Civil  Proc.  §  2883. 
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§  935.  This  return  is  necessary  to  enable  the  justice  to  issue  a  second 
or  third  summons  as  provided  for  by  the  Code.'  So  if  there  be  several 
defendants,  some  of  whom  are  not  served,  the  return  should  show  that 
fact,  and  the  reason  why  service  was  not  made,  in  order  that  the 
justice  may,  if  the  defendants  be  jointly  liable,  issue  the  proper  exe- 
cution on  any  judgment  that  may  be  rendered  by  him  against  the 
defendant. 

§  936.  It  is  not  necessary  that  the  return  show  affirmatively  that 
the  service  was  made  in  the  proper  county ;  the  presumption  is  that 
it  was  there  served.'  If  the  return  states  that  the  service  was  in  a 
particular  town,  the  court  will  take  judicial  notice  of  the  county  in 
which  that  town  is  located  f  nor  is  it  necessary  that  the  return  show 
that  an  indorsement,  where  one  is  necessary,  was  served.*  If  the 
summons  is  against  a  corporation,  the  return  should  show  how  it 
■was  served,  to  enable  the  justice  to  determine  whether  it  waS'  served 
on  the  proper  officer;"  and  notwithstanding  it  shows,  prima  facie,  a 
proper  service  in  this  respect,  the  defendant  may  appear  and  object 
that  it  was  not  served  on  the  proper  person ;  as,  for  instance,  that  it 
was  served  on  the  freight  agent  of  a  railroad  company  when  there 
was  a  resident  director  in  that  county,  and  give  proof  of  that  fact, 
even  where  the  return  states  there  was  no  such  resident  director  in 
the  county."  In  this  case  the  objection  was  taken  by  affidavit  before 
pleading.  It  is  not  necessary  that  the  return  be  endorsed  upon  the 
summons,  the  requirement  is  that  the  constable  make  and  deliver  to  the 
justice  a  written  return  thereof.' 

§  937.  If  the  constable  should  maKO  a  false  return  to  the  process, 
an  action  would  lie  against  him  at  the  suit  of  the  party  injured,  and 
should  he  do  so  wilfully  and  corruptly,  he  may  be  indicted  for  a 
misdemeanor ;  but'  the  return  is  conclusive  evidence  in  the  cause,  and 
the  justice  is  bound  to  act  upon  it.  It  is  this  which  gives  him  juris- 
diction of  the  defendant's  person,  and  the  judgment  subsequently 
rendered  in  the  cause  will  protect  the  magistrate,  the  party  and  an 
officer  who  may  have  final  process  upon  it  to  execute ;'  but  this  rule 
must  be  taken  with  some  limitation,  for  it  is  always  proper  to  show, 
in  that  suit,  that  the  process  was  not,  in  fact,  served  on  the  defend- 

1  Ajite,  §  830.  '  15  Barb.  C59.     18  id.  574. 

«  16  How.  Pr.  R.  46.      27  id.  10.      3  '  24  Barb.  414. 

Cal  192.  '  Code  Civil  Procedure,  ^  2885. 

»  27  How.  Pri  R.  10.  °  14  John.  481.     3  Wend.  202. 
*  16  How.  46.     22  Barb.  137, 139, 140. 
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ant ;'  or,  in  case  of  a  corporation,  that  it  was  served  upon  an  improper 
person,  as  we  saw  in  the  last  section ;  but  where  the  question  comes 
up  collaterally,  the  return  is  conclusive." 

§  938.  As  the  constable's  return  to  the  process  is  what  gives  the 
justice  jurisdiction  of  the  defendant's  person,  ho  should  not  proceed 
in  the  cause  until  the  return  is  made,  unless  the  defendant  personally 
appears  and  waives  it  return. 

§  939.  A  constable  cannot  act  by  deputy  in  the  service  of  process. 
He  may  serve  a  summons  in  an  action  in  which  he  himself  is  plaintiff, 
and  charge  fees  therefor.  His  return  cannot  be  impeached  in  an  action 
brought  against  him,  for  an  arrest  made  by  another  officer,  who  is 
serving  an  execution  issued  upon  the  judgment  recovered  in  the  action, 
on  the  return  of  the  summons.' 

§  940.  A  justice  who  shall  issue  any  process  in  a  civil  action, 
excepting  a  venire,  whenever  he  shall  judge  it  expedient,  on  the  re- 
quest of  a  party,  may,  by  written  authority  endorsed  on  such  process, 
empower  any  proper  person,  being  of  full  age,  and  not  a  party 
in  interest  in  the  suit,  to  execute  the  same.  The  person  so  em- 
powered, shall  thereupon  possess  all  the  authority  of  a  constable,  in 
relation  to  the  execution  of  such  process,  and  shall  be  subject  to  the 
same  obligations,  but  shall  not  receive  any  fee  or  reward  for  his  ser- 
vices therein.*  He  must  make  a  written  return  upon  the  summons, 
or  the  justice  will  not  acquire  jurisdiction.  His  affidavit  that  he  has 
served  it  is  not  sufficient.' 

§  941.  If  the  outer  door  of  the  defendant's  dwelling-house  oe  shut, 
the  officer  will  be  a  trespasser,  if  he  enter  without  license,  to  make 
service  of  the  summons ;  but  he  should,  where  admission  is  refused, 
make  service,  if  possible,  by  reading  the  process  aloud  at  the  door, 
if  he  ascertain  that  the  defendant  be  within ;  or  by  leaving  a  copy 
there,  with  the  suitable  explanation,  if  the  defendant  be  absent,  and 
any  proper  member  of  the  family  be  within  hearing.  And  if  the 
defendant  himself  refuse  him  admission,  besides  reading  the  sum- 
mons aloud  at  the  door,  it  would  be  advisable,  in  order  to  render  the 
service  more  effectual,  to  leave  a  copy  there,  though  not  requested, 
proclaiming  aloud  that  he  does  so.°  If  the  outer  door  is  open,  he  may 
walk  in  to  make  the  service.' 

'  15  Barb.  47.     18  id.  574,  578.      See  *  Code  of  Civil  Proc.  §  3156. 

3  Cal.  247.  '  50  Barb.  356. 

'  18  Barb.  574.     3  "Wend.  202.     2  Hill,  «  Gr.  Pr.  142,  143.     Crocker  on  Sher- 

517.     27  How.  Pr.  R.  407.  iffs  and  Const.  {§  312,  &c.  349,  1005. 

'  4  John.  486.  2  Cow.  436.  3  Wend.  202.  '  20  Barb.  16. 
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§  942.  Neither  a  summons,  nor  any  other  civil  process,  except 
habeas  corpus,  can  be  served  upon  Sunday; '  nor  can  it  be  served 
in  any  city  or  town  in  this  state  on  an  elector  entitled  to  vote  therein 
on  either  of  the  days  of  any  general  or  special  election  or  town 
meeting.^ 

II.  Op  Service  and  Return  op  Order  op  Arrest. 

§  943.  The  statute  gives  particular  directions  in  relation  to  the  ser- 
vice and  return.     The  provisions  are  as  follows : 

The  constable  must,  at  the  time  of  serving  the,  summons,  execute 
the  order  of  arrest,  by  arresting  the  defendant  and  taking  him  forth- 
with before  the  justice.  If  the  justice  is  absent,  or  unable  to  try  the 
action,  the  constable  must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  city,  who  must  take  cognizance  of  the 
action,  and  proceed  therein  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  had  been  granted  by  him.^  He  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto,  under  his 
hand,  stating  the  manner  in  which  he  has  executed  it,  and  either  that 
he  has  notified  the  plaintiff,  or  that  he  could  not  do  so,  with  reason- 
able diligence.  If  he  returns  that  he  has  notified  the  plaintiff,  the 
latter  must  appear  within  one  hour  after  the  defendant  is  brought 
before  the  justice,  otherwise  judgment  of  nonsuit  must  be  rendered 
against  him.* 

§  944.  The  constable  is  directed  by  his  order  of  arrest  to  notify  the 
plaintiff  of  the  arrest  of  the  defendant,  and  the  return,  as  we  have 
seen,  must  set  forth  whether  he  has  or  has  not  notified  the  plaintiff. 
The  constable  should  give  this  notice  without  unnecessary  delay,  and 
in  the  meantime  retain  the  defendant  in  his  custody.  In  some  cases, 
it  would  be  impossible  for  the  notice  to  be  given,  as  if  the  plaintiff 
should  be  absent  from  the  county,  or  the  constable  should  be  unable 
to  find  him.  In  such  cases,  the  constable  ought  not  to  detain  the 
defendant  an  unreasonable  time,  but  should  take  him  to  the  justice 
and  there  make  his  return,  setting  forth  the  fact  that  he  has  not 
notified  the  plaintiff,  and  the  reason  why.  If  the  circumstances  of 
the  case  render  it  proper,  the  justice  may  then,  under  the  provisions  4 

Ante,  §  922.  Code  Civil  Proc.  §  2015.  '  ^  1  R.  S.  127,  342,  §§  3,  10,  15.  Id. 
1  R.  S.  675,  §  69.  4  N.  Y.  296.  39  id.  (Banks'  5th  ed.)  41S,  419,  §§  3,  22.  Laws 
129.  12  Wend.  59.  3  Jolms.  257.  15  1842,  ch.  130,  §  4.  Laws  1878,  ch.  354. 
id.  177.     20  How.  Pr.  81.  '  Code  Civil  Proced.  §  2898. 

♦  Id.  §  2699. 
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of  the  statute  referred  to  in  the  next  section,  require  the  defendant  to 
remain  in'  custody  for  twelve  hours,  during  which  a  further  effort  may 
be  made  to  notify  the  plaintiff.  The  notice  may  be  in  writing,  sent 
by  a  messenger. 

§  945.  The  Code  further  provides  that :  "  The  constable  executing 
the  order,  or  another  constable,  by  direction  of  the  justice,  must  keep 
the  defendant  in  custody,  until  he  is  discharged  by  the  order  of  the 
justice,  or  judgment  is  rendered  in  his  favor;  but  the  detention 
shall  not,  in  any  case,  exceed  twelve  hours  from  the  time  when  the 
defendant  is  brought  before  the  j  astice ;  unless,  within  that  time,  a 
venire  is  issued,  or  the  trial  of  the  action  is  commenced,  or  unless 
either  is  delayed  -with  the  express  assent  of  the  defendant." '  It  is 
■within  the  discretion  of  the  justice  to  discharge  the  defendant  during 
the  twelve  hours.  The  power,  however,  ought  not  to  be  exercised, 
except  in  extreme  cases.  If  the  plaintiff  is  duly  notified  of  the 
arrest,  and  fails  to  appear  within  one  hour  a  judgment  of  nonsuit 
must  be  rendered  against  him.  The  plaintiff  is  entitled  to  an 
adjournment  of  the  cause,  as  in  other  cases,  on  making  proof  therefor, 
but  if  this  extends  beyond  the  twelve  hours,  the  defendant  is  entitled 
to  a  discharge  from  custody." 

§  946.  It  is  said  in  former  editions  of  this  Treatise,  that  the  period 
of  twelve  hours  fixed  as  the  time  the  defendant  may  be  detained 
after  he  is  brought  before  the  justice,  forms  no  part  of  the  reasonable 
time  during  which  the  constable  may  retain  him  in  custody  while 
making  a  bona  fids  attempt  to  notify  the  plaintiff  or  to  find  the  justice 
And  such  is  probably  the  rule,  though  the  opposite  idea  has  been 
advanced  in  one  text-book,  and  is  seemingly  sustained  by  a  casual 
remark  in  a  reported  case.^  But,  as  the  constable  must  take  the 
defendant  "  forthwith  "  before  the  justice  issuing  the  warrant,  which, 
as  we  have  said,  gives  him  a  reasonable  time  in  which  to  do  it ;  and 
as  he  must,  after  the  arrest,  notify  the  plaintiff  thereof,  and  in  his 
return  state  whether  or  not  he  has  notified  him,*  it  is  but  reasonable 
to  suppose  that  he  may  take  time  to  give  that  notification,  or  make  the 
effort  to  give  it,  before  making  his  return,  or  in  other  words,  before 
taking  him  before  the  justice,  and  that  the  twelve  hours  do  not  com- 
mence until,  as  the  statute  says,  the  "defendant  shall  be  brought 
before  the  justice."    If,  however,  the  defendant  should  be  detained 


'  Code  of  Civil  Procedure,  §  2890.  '  10  "Wend.  .514. 

»  35  Barb.  630.    23  How.  Pr.  215.  ■•  Code  Civil  Procedure,  §  2898. 
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an  unreasonable  time  before  being  carried  before  the  justice,  or  while 
the  constable  is  endeavoring  to  find  the  justice,  or  if  he  should  be 
kept  in  custody  longer  than  twelve  hours  after  being  brought  before 
the  justice,  in  either  case,  the  constable  and  all  others  engaged  in 
the  illegal  detention,  would  be  liable  in  an  action  for  false  imprison- 
ment. 

§  947.  The  return  must  be  in  writing,  signed  by  the  constable, 
although  not  necessary,  it  may  be  endorsed  upon  or  attached  to  the 
order  of  arrest,  and  may  be  in  the  following  form : 

County,  ss.  : 
I  certify  that,  by  virtue  of  the  within  order  of  arrest,  I  have  arrested 
the  defendant  ,  and  now  have  him  before  the  court  in 

custody,  and  that  I  notified  the  plaintiff  personally  of  such  arrest. 

,  Constable. 

Or,  if  with  reasonable  diligence,  he  has  been  unable  to  notify  the 
plaintiff,  the  return  should  so  state.  If  there  be  several  defendants, 
some  of  whom  have  not  been  arrested,  add  that  fact,  giving  the  reasons 
therefor. 

§  948.  The  manner  of  making  an  arrest,  and  what  constitutes  one, 
has  been  treated  of  in  a  former  part  of  this  treatise.' 

§  949.  Certain  persons  are  privileged  from  arrest  in  civil  actions. 
An  enumeration  of  the  several  classes  of  persons  to  which  this  privilege 
extends  will  often  be  found  of  importance  to  a  justice,  as  it  is  his  duty, 
when  he  finds  that  a  party  is  entitled  to  the  privilege,  to  dismiss  the 
proceedings  upon  which  a  warrant  has  been  issued.  And  where  a 
warrant  has  been  issued  against  two  defendants,  one  of  whom  is 
entitled  to  exemption  from  arrest,  the  latter  may  be  discharged.'  In 
the  following  cases  the  privilege  is  personal : 

1.  Members  of  congress  "  shall  in  all  cases,  except  treason,  felony  and 
breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance 
at  the  session  of  their  respective  house-,  and  in  going  to  and  returning 
from  the  same."'  This  is  to  be  strictly  construed,  and  only  allowed 
while  the  member  is  actually  attending  or  on  his  journey  to  and  from 
the  session.'' 

2.  Ev&ry  member  of  the  legislature  shall  be  privileged  from  arrest 
on  civil  process  during  his  attendance  at  the  session  of  the  house  to 

•  Ante,  §§  685  to  687.  '  Cons.  U.  S.  art.  1,  {  6. 

"  21  Wend.  457.  *  2  John.  Cas.  222. 
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■which  he  shall  belong,  except  on  process  issued  in  any  suit  brought 
against  him  for  any  forfeiture,  misdemeanor  or  breach  of  trust  in  any 
office  or  place  of  public  trust  held  by  him.  Each  member  shall  enjoy 
the  like  privilege  for  the  space  of  fourteen  days  previous  to  any  such 
session,  and  also  while  going  to  or  returning  from  such  session,  pro- 
vided the  time  of  such  going  or  returning  do  not  exceed  fourteen  days. 
Each  member  shall  enjoy  the  like  privilege  after  any  adjournment  of 
the  legislature  until  its  next  meeting,  when  such  adjournment  shall 
not  exceed  fourteen  days.  Each  member 'shall  enjoy  the  like  privi- 
lege while  absent  with  leave  of  the  house  to  which  he  shall  belong."  ' 
If  the  member  has  actually  reached  home,  he  may  be  arrested,  though 
the  fourteen  days  have  not  expired.' 

No  officer  of  either  house,  whilst  in  actual  attendance  upon  the  house, 
shall  be  liable  to  arrest  on  civil  process.' 

3.  Ambassadors  and  public  ministers  of  a  foreign  state,*  or  any  of 
their  domestics  or  domestic  servants  are  privileged  from  arrest,  pro- 
vided, in  case  of  a  citizen  or  inhabitant  of  the  United  States,  the  debt 
were  contracted  before  the  employment.^  The  protection  extends  to 
all  persons  in  the  minister's  actual  service.  Consuls  are  not  considered 
ministers,  nor  within  the  exemption. 

4.  Officers  of  courts  during  the  actual  sitting  of  their  courts.  The 
statutory  provision  is  as  follows  :  "  An  officer  of  a  court  of  record, 
appointed  or  elected  pursuant  to  law,  is  privileged  from  arrest,  during 
the  actual  sitting,  which  he  is  required  to  attend,  of  a  term  of  the 
court  of  which  he  is  an  officer,  and  no  longer ;  but  an  attorney  or 
counsellor  is  not  thus  privileged,  unless  he  is  employed  in  a  cause,  to 
be  heard  at  that  term."  °  Under  this  statute,  an  attorney  is  not  sub- 
ject to  arrest  when  attending  a  special  term  of  the  supreme  court,  to 
make  or  oppose  a  motion,'  but  he  is  not  privileged  save  when  so  in 
actual  attendance  at  court,  or  while  going  or  returning  therefrom. 
He  is  not  privileged,  therefore,  while  at  home,  though  he  intends  to 
start  the  next  morning  to  attend  a  term  at  which  he  has  engage- 
ments.'   A  sheriff  is  not  privileged  as  an  officer  of  the  court." 

5.  A  woman  cannot  be  arrested  in  an  action  in  justice's  court." 

'  1  R.  S.  154,  §§  6  to  9.  Id.   (Banks'         »  Code  of  Civil  Proced.  §  565. 

5th  ed.)  455.  '                    '  5  Wend.  90. 

'  4  Wend.  204.  »  4  Wend.  204. 

'  1  R.  S.  supra,  §  9.  »  6  John.  22.     10  How.  Pr.  R.  46. 

'  4  Sand.  619.  »  Code  of  Civil  Pi-oce'd.  §  2894. 

'  Burr.  2016.     Act  of  Congress,  April  , 

30,  1790. 
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6.  A  voter  at  an  election  or  town  meeting  on  the  day  in  whicli  it  is 
held;'  but  this  privilege  extends  only  to  his  own  town  or  ward,  or  in 
which  he  has  a  right  to  vote."  ^ 

7.  No  person  belonging  to  the  military  forces  shall  be  arretted  on 
any  civil  process  while  going  to,  remaining  at,  or  returning  from  any 
place  at  which  he  may  be  required  to  attend  for  military  duty."  The 
Revised  Statutes  also  exempted  such  persons,  on  days  of  parade, 
from  the  rising  to  the  setting  of  the  sun." 

8.  Non-commissioned  officers,  musicians  and  privates  of  the  army  of  the 
United  States,  for  any  debt  under  twenty  dollars,  contracted  before 
enlistment,  or  for  any  debt  whatever  contracted  after  enlistment,  non- 
commissioned officers,  musicians,  seaman  and  marines,  enlisted  in  the 
service  of  the  United  States,  during  their  term  of  service,  for  any 
debt  or  contract.'  This  provision  has  been  held  not  to  extend  to 
midshipmen  in  the  navy,  as  they  are  not  enlisted. 

9.  Parties  to  a  suit,  jurors,  &c.,  in  going  to,  attending  upon,  and 
a  reasonable  time  in  returning  from  court ;°  bail  attending  court  to 
justify,  and  all  other  persons  having  any  relation  to  a  cause  which 
calls  for  their  attendance  at  court,  whether  their  presence  be  com- 
pulsory or  not,  to  the  same  extent,  going,  remaining,  and  returning.' 
And  upon  the  same  principle,  a  next  friend  or  guardian,  admitted  to 
prosecute  or  defend  for  an  infant,  going,  returning,  &c.,  would  be 
privileged  from  arrest.  Where  a  suitor,  during  a  bona  fide  attend- 
ance at  the  sittings  in  which  his  cause  was  to  be  tried,  was  arrested 
before  the  actual  day  of  trial,  in  a  coffee  house  adjacent  to  the  court, 
the  arrest  was  held  unlawful. °  So,  where  a  suitor  attending  a  cause 
which  was  postponed  early  in  the  day,  continued  in  court  until  five 
o'clock  in  the  afternoon,  and  retired  to  a  tavern,  where  he  was 
arrested  during  dinner,  he  was  held  entitled  to  his  privilege.'  A 
party  is  not  bound  to  go  the  nearest  way  home  in  order  to  avail 
himself  of  his  privilege,  if  he  do  not  abuse  it  for  the  purpose  of  going 
about  other  business  of  his  own,  the  burden  of  showing  which  is 
upon  the  plaintiff.  Thus,  when  a  party,  returning  from  attendance 
in  a  court  of  justice,  left  the  court  at  five  o'clock,  arrived  at  his  office 

,     -  Ante,  i  942.  ch.  89,  §  5.     11  John.  433. 

'     "  3  John.  Cas.  544,  2d  ed.  "  Gr.   Pr.   129.      2  Wend.   257.      57 

'  Laws  of  1862,  p.  945,  §  312.     4  R.  S.  How.  Pr.  171. 
(Banks'  5th  ed.)  100.  '  1  H.  Bl.  636. 

*  1  R.  S.  303,  §  27.      Id.  (Banks'  5th         =  11  East,  439. 
ed.)742,  §38.  "2  W.  Bl.  1113. 

»  3  Rev.  Laws  U.  S.  97,  July  11, 1798, 
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of  business  at  twenty  minutes  after  five,  left  it  at  seven,  and  in  going 
along  the  street  toward  his  house,  went  into  a  shop,  where  he  was 
immediately  arrested,  it  was  held  that  he  was  privileged.  And  .i 
party  coming  from  another  place  than  that  in  which  the  court  sits,  is 
protected  while  at  his  lodgings,  as  well  as  when  going  to  or  return- 
ing from  court.  This  privilege  extends  to  a  party  to  an  action  which 
,  has  been  referred  to  the  decision  of  the  court  upon  a  case  stated, 
while  going  to,  attending,  or  returning  from  court ;  or  while  attend- 
ing an  appeal  from  another  county,  to  the  sup:  erne  court ;  or  while 
attending  before  an  arbitrator;'  or  before  inferior  courts;  or  for  the 
purpose  of  opposing  an  insolvent's  discharge;  or  under  a  recogni- 
zance to  attend  the  court  of  general  sessions ;  or  before  arbitrators 
under  the  statute ;  or  before  referees,  although  in  the  latter  case  it 
extends  only  during  the  hearing,  and  a  reasonable  time  after,  to 
enable  the  pa.  ty  to  return  to  his  residence,  and  does  not  embrace  the 
time  in  which  the  party  is  occupied  in  preparing  papers  to  move  to 
set  aside  the  report."  A  person  brought  into  the  state  as  a  fugitive 
from  justice  is  not  privileged  as  a  party  attending  court,  or  going  to 
or  therefrom.^  This  privilege  is  a  personal  one,  and  may  be  waived 
by  the  one  who  is  entitled  to  it." 

10.  Witnesses  subpoenaed  to  attend  any  court  or  ofucer.  As  the 
exemption  in  these  cases  is  now  regulated  by  s:,atute',  its  provisions 
are  here  given.'' 

[§  860.]  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to 
attend,  for  the  purpose  of  being  examined,  in  a  case  where  his  attend- 
ance may  lawfully  be  enforced  by  attachment,  or  by  co:iimitment,  is 
privileged  from  arrest  in  a  civil  action  or  special  proceeding,  while 
going  to,  remaining  at,  and  returning  from,  the  place  where  he  is 
required  to  attend. 

[§  861.J  The  court  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiring  a  person  to  attend, 
for  the  purpose  of  being  examined;  or  a  judge  thereof,  upon  proof, 
by  affidavit,  of  the  facts,  must  make  an  order,  directing  the  discharge 
of  a  witness  or  other  person,  from  an  arrest  made  in  violation  of  the 
last  section. 

[§  862.]  A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or 

'  8  Ellis  &  B.  1094.  Code  Civil  Pro-         *  6  HiU,  342.     4  id.  59.     15  Barb.  2(5. 

cedure,  §  2904.  1  Daly,  401. 

"  2  Wend.  257.  =  Code   CivU  Procedure,  and  see   11 

=  10  Wend.  636.  Hun,  474. 
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a  county  judge,  or  a  judge  of  a  superior  city  court,  within  his  district, 
has  the  like  authority  as  a  judge  of  the  court,  to  make  an  order  for  a 
discharge,  in  a  case  specified  in  the  last  section.  Upon  satisfactory 
proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order,  directing 
the  discharge  of  a  person  arrested,  in  violation  of  the  last  section  but 
one,  where  a  subpoena,  served  in  good  faith  upon  the  person  arrested, 
was  issued  as  prescribed  in  section  854  of  this  act. 

Succeeding  sections  declare  that  every  arrest  of  a  witness  contrary 
to  these  provisions  shall  be  absolutely  void,  and  a  contempt  of  the 
court  issuing  the  si'.bpoeua,  and  award  damages  for  the  act."  If  the 
witness  gives  bail  in  the  action  in  which  he  is  arrested,  he  may,  never- 
theless, move  to  be  discharged  under  section  861 ."  The  v.itness  is  not 
entitled  since  this  statute  to  his  privilege,  although  he  is  present  as  a 
witness  in  the  caijse,  and  is  sworn,  unless  he  has  actually  been  sub- 
poenaed and  attends  accordingly.'  This  privilege  arising  from  the 
attendance  of  a  party,  witness  or  juror,  only  exempts  the  one  so 
attending  from  arrest  in  a  civil  action,  but  not  from  obeying  any 
ordinary  process  of  a  court.*  A  witness  loses  his  privilege  unless  he 
proceeds  to  his  home  within  a  reasonable  time ;  and  it  is  no  excuse 
that  he  has  been  arrested  and  gave  bail  in  another  action.' 

11.  Caned  officers.  The  provision  is  as  follows :  "  No  acting  com- 
missioner, superintendent  of  repairs,  colbctor  or  lock-keeper  on  any 
canal,  shall  be  held  to  bail,  or  taken  by  warrant,  in  any  civil  suit,  for 
any  act  done,  or  omitted  to  be  done  by  hira  in  the  exercise  of  his 
official  duties."" 

12.  The  members  of  the  New  York  metropolitan  police  are  exempt, 
while  actually  on  duty,  from  arrest  on  civil  process.'  The  same  or 
similar  rules  extend  to  the  members  of  the  police  in  some  other  dis- 
tricts.* 

13.  Where  an  officer  is  taking  a  prisoner  from  one  county  to  an- 
other, neither  the  officer  nor  the  prisoner  is  liable  to  arrest  on  civil 
process  while  passing  through  the  necessary  counties ;  such  an  arrest 
would  be  void.° 

'  Code  Ci\-il  Proc.  §§  863,  864,  865.  "1  R.  S.  224,  §  43.     Id.  (Banks'  5th 

'  7  Hun,  88 ;  but  see  15  Barb.  26.    See  ed.)  5S8,  §  61. 

also  1  Daly,  401 ;  also  supi-a  in  this  sec-  '  Laws  of  1864,  ch.  403,  §  34.     2  Daly, 

tion,  sub.  9.  66. 

»  4  Hill,  59.     8  Abbott,  416.  "  Laws  of  18f'5,  ch.  554,  §  27.     1866, 

*  6  Cal.  32.  ch.  484,  §  30. 

"  54  How.  Pr.  380.  °  2  R.  S.  427,  §§  6,  7.     3  id.  (Banks' 

5th  ed,)  724.    9  Wend.  204,  6. 
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§  950.  In  the  following  cases  the  privilege  is  temporary :  No  per- 
son can  be  arrested  on  civil  process  on  Sunday;  an  arrest  on  that 
day  would  be  absolutely  void,  and  render  the  officer  and  all  con- 
cerned in  it  liable  for  false  imprisonment.'  If  a  person  be  detained 
against  his  will  on  Sunday,  to  be  served  with  process  on  Monday, 
the  service  will  be  void ; '  so,  if  he  be  brought  into  the  state  on  crimi- 
nal process  as  a  mere  pretext,  and  is  detained  over  Sunday  to  be 
arrested ; '  but  if  a  defendant  escape  from  an  officer  he  may  retake 
him  on  Sunday.* 

§  951.  A  question  of  privilege  frequently  arising  in  a  justice's 
court,  is  where  a  defendant,  to  avoid  an  arrest,  shuts  the  outer  door 
of  his  dwelling-house,  and  sets  the  officer  at  defiance.  This  he  may 
do,  and  the  officer  has  no  right  to  open  it,  although  it  be  not  fastened. 
The  principal  was  carried  so  far  in  one  case,  that  where  an  officer 
knocked  at  the  door  of  a  defendant,  and  on  his  wife  opening  it  to  see 
who  was  there,  the  officer  pressed  in  and  made  the  arrest,  it  was  held 
unlawful."  The  doctrine  in  relation  to  the  inviolability  of  a  man's 
dwelling  from  entry  by  an  officer  with  process,  was  examined  in  a 
former  part  of  this  treatise." 

§  952.  The  officer,  where  the  pursuit  is  fresh,  may  break  outer 
doors  to  seize  the  defendant's  body,  without  a  previous  demand  and 
refusal ;  or  he  may  retake  him  on  any  day,  or  at  any  place,  or  on  any 
business,  which  would  otherwise  operate  as  a  privilege  from  arrest ; 
for  the  party  is  still  considered  in  custody,  and  it  is  not  an  original 
taking.' 

§  953.  It  is  not  necessary  that  the  constable,  having  the  authority, 
should  be  the  hand  which  arrests,  nor  be  in  the  presence  of  the  person 
arrested,  nor  actually  in  sight,  nor  is  any  exact  distance  prescribed. 
It  is  sufficient  if  he  be  bona  fide  and  strictly  engaged  in  the  business 
of  the  arrest,  though  another  make  the  actual  arrest  by  his  direction ; 
and  he  will,  for  the  purpose  of  authorizing  it,  be  deemed  construct- 
ively present." 

§  954.  Generally,  in  case  of  personal  privilege,  the  defendant  must 
avail  himself  of  it  by  pleading  it,  or  moving  for  a  discharge  from  the 
arrest;  but  the  officer  or  others  concerned  will  not  be  liable  to  an 


■  1  R.  S.  675,  §  69.  2  id.  (Banks'  5tli         '  Hob.  62.     Crocker  on  Sheriffs,  §  312. 
ed.)  935,  §  65.  Impey  on  Sheriffs,  74. 

=  1  Anstr.  85.  «  Ante,  §§  687  to  690. 

=  10  Wend.  636.  '  10  Wend.  300. 

*  7  John.  155.  =  10  John.  88. 
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■  action,  unless  they  act  maliciously.'  There  is  an  exception  in  the  case 
of  ambassadors,  &c.,  with  their  servants,  &c.,  whose  arrest  is,  like  one 
made  on  Sunday,  void  by  statute. 

§  955.  If  it  be  necessary,  after  an  arrest,  the  constable  may  confine 
the  defendant  in  a  house,  or  other  place  of  security,  or  place  him  in 
the  jail  (with  the  leave  of  the  sheriff),  for  safe  keeping  a  reasonable 
time,  or  for  an  hour  or  two,  whilst  he  looks  for  assistance  ;  or  during  a 
night,  if  the  arrest  is  so  late  that  he  cannot  get  to  the  justice's  before 
sundown ;  but  in  general,  he  is  to  take  him  by  the  most  direct  route,  and 
in  the  most  convenient  time,  to  the  justice  who  issued  the  warrant;' 
and  if  he  be  absent,  to  the  next  justice. ° 

§  956.  A  privileged  person  is  entitled  to  be  dischaged  from  arrest, 
by  order  of  the  justice  before  whom  he  is  brought,  upon  proof  by 
affidavit  of  the  facts  entitling  him  to  a  discharge,  or  he  may  apply  to 
a  judge  of  the  supreme  court,  the  county  judge,  or  a  judge  of  the 
superior  city  court  of  the  city  where  the  arrest  was  made,  and  upon 
showing  by  affidavit  his  privilege  will  be  entitled  to  be  dischaged.* 

§  957.  It  is  provided  by  the  Code  of  Civil  Procedure  that  "  if  a 
constable,  to  whom  a  mandate,  issued  by  a  justice  of  the  peace,  is 
directed  and  delivered,  finds,  or  has  reason  to  apprehend,  tha,t  resist- 
ance will  be  made  to  the  execution  thereof,  he  may  deliver  it  to  the 
sheriff  of  the  county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff  must  exe- 
cute the  mandate ;  and  he  is  subject  to  all  the  liabilities  attaching  to 
a  constable  in  executing  it.  Sections  104,  105,  and  106  of  this  act 
apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in  this  section. ° 
The  sections  referred  to  provide  that : 

[§  104.J  If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered, 
finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  command  all  the  male  persons  in  his  county, 
or  as  many  as  he  thinks  proper,  and  with  such  arms  as  he  directs, 
including  -any  military  organization  armed  and  equipped,  to  assist 
him  in  overcoming  the  resistance,  and,  if  necessary,  in  arresting  and 
confining  the  resistors,  their  aiders  and  abettors,  to  be  dealt  with 
according  to  law. 

[§  105.]  The  sheriff  must  certify  to  the  court,  from  which  or  by 
whose  authority  the  mandate  was  issued,  the  names  of  the  resistors, 

'  Ante,  §  949,  sub.  9,  10.  *  Id.  §§  2904,  564. 

'  10  Wend.  514.  "  Id.  §  3158. 

=  Code  Civil  Proc.  §  : 
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their  aiders  and  abettors,  as  far  as  he  can  ascertain  the  same,  to  the 
end  that  they  may  be  punished  for  their  contempt  of  the  court. 

[§  106.]  A  person  commanded  by  a  sheriff  to  assist  him,  as  pre- 
scribed in  the  last  section  but  one,  who,  without  lawful  cause,  refuses 
or  neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 

Under  the  provisions  of  the  Revised  Statutes,  similar  to  the  fore- 
going, it  has  been  held,  that  a  person  acting  in  aid  of  an  officer 
and  by  his  commandment,  in  overcoming  resistance  to  the  execution 
of  process,  is  a  trespasser  if  the  officer  be  not  justified  by  the  process ; 
as  where,  on  an  execution  against  A.,  property  is  attempted  to  be 
taken  which  belongs  to  B.  In  such  a  case  neither  the  officer  would  be 
protected,  nor  one  who  aids  him,  by  his  request.  The  rule  is,  that  if 
the  officer  is  protected  by  the  process  in  doing  the  act,  he  may  com- 
mand assistance  under  this  statute,  and  those  who  render  him  aid  are 
protected ;  otherwise,  the  officer  has  no  right  to  command  assistance, 
and  those  who  render  it  are  not  protected.' 

§  958.  Many  of  the  cases  cited  in  the  foregoing  sections,  relating 
to  the  order  of  arrest,  are  decisions  that  were  made  under  the  pro- 
visions of  the  Revised  Statutes,  relating  to  warrants ;  they  are,  how- 
ever, equally  applicable  to  the  present  order  of  arrest,  which  is  a  sub- 
stitute for  the  former  warrant. 

III.  Service  and  Return  o¥  Attachment. 
§  959.  The  Code  of  Civil  Procedure  prescribes  the  manner  of  exe- 
cuting an  attachment  as  follows :  "  The  constable,  to  whom  the  warrant 
of  attachment  is  delivered,  must  execute  it  at  least  six  days  before  the 
return  day  of  the  summons,  by  levying  upon  and  taking  into  his  cus- 
tody so  much  of  the  goods  and  chattels  of  the  defendant,  not  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank-notes,  which  he  finds  within  his  county,  as  will  satisfy  the  plain- 
tiff's demand,  with  the  costs  and  expenses.  He  must  safely  keep  the 
property  attached,  to  be  disposed  of  as  prescribed  in  this  article,  and 
must  immediately  make  an  inventory  thereof,  stating  therein  the  esti- 
mated value  of  each  item  or  article." '  "He  must,  immediately  after 
making  the  inventory,  and  at  least  six  days  before  the  return  day  of 
the  summons,  serve  the  summons,  together  with  the  warrant  of  attach- 
ment and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be  found 
within  the  county ;  or,  if  he  cannot  be  so  found,  by  leaving  a  copy 

'■  10  Wend.  128.  »  Code  of  CivU  Proced.  {  2909. 
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of  each,  certified  by  the  constable,  at  the  last  place  of  residence  of 
the  defendant  in  the  county,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  such  a  person  cannot  be  found  there,  by  posting  it  ou 
the  outer  door,  and  also  depositing  another  copy  in  the  nearest  post- 
office,  inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the  defend- 
ant at  his  residence ;  or,  if  the  defendant  has  no  place  of  residence 
in  the  county,  by  delivering  it  to  the  perso.i  in  whose  possession  the 
property  attached  is  found." ' 

§  960.  The  goods  which  may  be  taken  upon  this  attachment,  as  is 
provided  by  the  above  statute,  the  manner  in  which  a  levy  is  to  be 
made,  what  acts  amount  to  a  levy,  and  the  power  of  the  constable  to 
enter  a  house,  or  to  break  doors,  in  order  to  make  it,  are  governed  by 
the  same  rules,  in  all  respects,  as  are  applicable  to  the  service  of  exe- 
cutions, and  will  be  treated  of  under  that  title. 

§  961.  The  Code  further  provides  that  "  the  defendant,  or  his  attor- 
ney or  agent  in  his  behalf,  may,  at  any  time  before  judgment  is  ren- 
dered in  the  action,  execute  and  deliver  to  the  constable  an  under- 
taking to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  the  property  attached,  as  stated  in  the  inventory,  with  one 
or  more  sureties  approved  by  the  constable,  or  by  the  justice  who 
issued  the  warrant,  and  to  the  efiect  that  if  judgment  is  rendered 
against  the  defendant,  and  an  execution  is  issued  thereupon  within 
six  months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  constable 
must  redeliver  the  property  to  the  defendant."  ^ 

"  If  a  person  not  a  party  to  the  action,  claims  any  property  attached, 
which  is  not  reclaimed  by  the  defendant,  as  prescribed  in  the  last  sec-  ' 
tion,  he  may,  at  any  time  after  the  seizure,  and  before  execution  is 
issued  upon  a  judgment  rendered  in  the  action,  execute  and  file  with 
the  j  ustice  a  bond  to  the  plaintiff,  with  one  or  more  sureties,  approved  by 
the  constable  or  by  the  justice,  in  a  penalty  at  least  twice  the  value  of 
the  property  claimed,  and  conditioned  that,  in  an  action  upon  the  bond^ 
to  be  commenced  within  three  months  thereafier,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed,  at 
time  of  the  seizure,  or,  if  he  fails  so  to  do,  that  he  will  pay  to  the 
plaintiff  the  value  thereof,  with  interest.  The  constable  must  there- 
upon deliver  the  property  claimed  to  the  claimant."  ° 

Under  the  last  section  the  claimant  must  be  the  general  owner  of 

'  Code  of  Civil  Prooed.  §  2910.  » Id.  §  2912. 

"  Id. §  2911. 
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the  goods.  It  is  not  sufficient  that  hehas  a  special  property  in  the 
goods,  like  a  sheriff  who  has  made  a  levy.' 

§  962.  It  will  be  observed  that  the  Code  provides  for  two  cases  of 
delivery  of  the  goods ;  one  where  the  defendant  or  his  attorney  or 
agent  in  his  behalf,  executes  and  delivers  to  the  constable  the  under- 
taking to  the  plaintiff  required  above,  and  the  other  where  a  third 
party  claims  the  goods,  and  executes  aiid  files  with  the  justice  the 
required  bond ;  each  of  these  undertakings  may  be  approved  by  the 
constable  or  the  justice. 

§  963.  The  undertaking  required  of  the  defendant  may  be  in  the 
following  form : 

IN  JUSTICE'S  COURT  — Before  E.  F.,  Esq.,  Justice  of  the  Peace. 


A.  B.,  plaintiff, 

agst. 
C.  D.,  defendant. 


Whereas,  the  above  named  plaintiff  has  commenced  an  action  in  a 
justice's  court  against  the  above  named  defendant,  and  has  procured 
a  warrant  of  attachment  according  to  the  provisions  of  the  Code  of 
Civil  Procedure,  against  the  property  of  said  defendant,  and  the  said 
defendant  desires  a  return  of  the  goods  and  chattels  seized  there- 
under, to  wit :  [here  enumerate  the  articles  attached.] 

Now,  therefore,  we  of  the  of  ,  by  occupation 

a  ,  and  ,  of  ,  the  of  ,  by   occupation   a 

,  do  hereby  jointly  and  severally  undertake  and  bind  ourselves 
to  said  plaintiff  in  the  sum  of  [double  the  value  of  the  property  stated 
in  the  inventory]  dollars,  that  if  judgment  be  rendered  against 

said  defendant  in  said  action,  and  an  execution  be  issued  thereupon 
within  six  months  after  the  giving  of  this  undertaking,  the  said  prop- 
erty shall  be  produced  to  satisfy  said  execution. 

Dated  the  day  of  ,  18     . 

STATE  OP  NEW  YORK,  \ 

County  of  j     " 

On  this  day  of  ,  A.  D.  18    ,  before  me,  the  sub- 

scriber, appeared  ,  to  me  personally  known  to  be  the 

same  persons  described  in  and  who  executed  the  above  undertaking, 
and  severally  acknowledged  that  they  executed  the  same. 

• 

■  25  Barb.  631. 
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STATE  OF  NEW  YORK,  )  ^^  , 
County  of  i     " 

and  being  severally  sworn,  each 

for  himself  says,  the  said  that  he  is  a  of 

the  County  of  ,  in  this  state,  and  that  he  is  worth  the 

sum  of  $  ,  over  and  above  all  debts  and  liabilities  which  he  owes 

or  has  incurred,  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  an  execution ;  and  the  said  ,  for  himself, 

says  that  he  is  a  of  the  county  of  ,  in  this 

state,  and  that  he  is  worth  the  sum  of  $  ,  over  and  above  all 

debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive  of  prop- 
erty exempt  by  law  from  levy  and  sale  under  an  execution. 

Severally  sworn  and  subscribed  before 


me,  this        day  of  ,18 


ore  ) 


I  certify,  that  I  find  the  sureties  in  the  foregoing  undertaking  suffi- 
cient, and  do  approve  and  allow  the  same. 

§  964.  The  bond  to  be  filed  with  the  justice  by  a  claimant  not  a 
party  to  the  action  may  be  as  follows  : 

Know  all  men  by  these  presents,  that  we,  ,  of  ,the 

of  ,  by  03Cupation  a  ,  and  ,  of  ,  the  of 

,  by  occupation  a  ,  are  held  and  firmly  bound  jointly  and 

severally  unto  in  the  sum  of  dollars  [double  the  value  of 

the  property  claimed],  to  be  paid  to  him  or  his  attorney,  executors, 
administrators  or  assigns;  to  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  admistrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this     •   day  of  18     . 

"Whereas,  certain  goods  and  chattels  to  wit  [here  enumerate  the 
articles  claimed],  were  on  the  day  of  ,  18    ,  seized  by  , 

constable,  by  virtue  of  a  warrant  of  attachment  issued  by  ,  Esq., 

a  justice  of  the  peace  of  the  county  of  ,'  in  favor  of  the  above 

named  against  ;  and,  whereas,  the  above  bounden 

claims  the  said  goods  as  his  property ; 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if,  in 
an  action  to  be  brought  on  this  bond  within  three  months  from  the 
date  hereof,  the  said  shall  establish  that  he  was  the  owner 
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of  the  said  goods  at  the  time  of  the  said  seizure ;  and  in  case  of  his 
faihire  to  do  so,  if  the  said  shall  pay  the  value  of  the  said 

goods  and  chattels,  with  interest,  then  this  obligation   to  be  void, 
otherwise  of  force.  [l-  s] 

[LB.] 
[L.  8.] 

[Add  acknowledgment  and  affidavits  of  sureties  as  in  previous  form, 
see  section  963.] 

The  condition  of  the  undertaking  or  bond  must  conform  to  the  stat- 
ute or  the  bond  will  be  void,  as  where  it  was  that  the  judgment  should 
be  paid,  instead  of  that  the  property  should  be  produced  to  satisfy 
the  execution.  It  is  however,  sufficient  if  it  substantially  conform 
to  the  statute.' 

§  965.  The  same  rules  apply  to  these  undertakings  or  bonds,  in 
reference  to  the  qualifications  of  sureties  the  form  of  the  instrument, 
its  acknowledgment  and  approval,  as  in  the  case  of  an  undertaking 
on  arrest." 

§  966.  If  there  be  a  default  in  the  condition  of  the  bond  given  by 
the  claimant  the  plaintiff  may  sue  thereon  and  upon  a  recovery  by 
him  the  judgment  must  award  to  him  the  value  of  the  property  seized 
and  delivered  to  the  claimant,  with  interest  thereux^on  from  the  time 
of  the  delivery.  If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  the  warrant  of 
atta;hment  was  issued,  he  is  liable  to  the  defendant  in  that  action  for 
the  excess.^ 

i^  967.  There  can  be  no  difficulty  in  ascertaining  the  amount  of  pen- 
alty to  be  inserted  in  the  undertaking  given  by  the  defendant  to 
procure  the  return  of  the  goods  attached,  as  it  is  to  \)e  at  least  double 
the  sum  stated  in  the  inventory  as  the  value  of  tho  property  attached.* 
In  like  manner  the  penalty  to  be  insortcd  in  the  bond  given. by  a 
claimant  must  be  at  least  twice  the  value  of  the  property  claimed; 
but  how  and  in  what  manner,  is  the  constable  to  f;et  at  the 
value  of  the  property  ?  The  statute  makes  no  provision  on  this 
subject.  In  other  cases  similar  to  this,  as  in  the  former  action 
of  replevin  for  instance,  the  officer  was  authorized  to  administer  an 
oath  to,  and  examine  witnesses,  in  order  to  ascertain  the  value.     No 

'  Code  of  Civil  Procedure,  §  729.    1         =  Code  Civil  Procedure,  §  2913. 
E.  D.  Smith,  414.  <  Ante,  ^  961. 

"  Ante,  §  852. 
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authority  of  that  kind  is  given  here.  Without  it,  an  oath  adminis- 
tered by  the  constable  would  be  nugatory,  and  no  indictment  for 
perjury  would  lie  upon  it ;  and  hence  that  course  should  not  be 
adopted.  I  know  of  no  other  way,  than  for  the  constable  to  satisfy 
himself  of  the  value,  by  advising  with  persons  of  judgment,  or  other- 
wise as  he  may  see  fit,  and  thou  to  double  that  value,  and  insert  it  iu 
the  bond  by  way  of  penalty.  If  the  sureties  should  then  refuse  to 
execute  the  bond,  he  might  undoubtedly  remove  the  property.  A 
bond  under  that  section,  for  less  than  double  the  value  of  the  property 
is  insuificient,  though  it  be  for  more  than  double  the  debt  for  which 
the  attachment  was  issued.' 

§  968.  The  attachment  being  once  executed  by  an  actual  levy,  it  is 
a  valid  lien  on  the  goods  against  any  execution  or  process  from  any 
court  not  actually  levied  upon  them,  even  though  from  a  court  of 
record,  and  previously  in  the  sheriff 's  hands. ^  And  this  lien  con- 
tinues, notwithstanding  the  giving  of  a  bond  by  the  debtor  for  its 
production,  until  the  issuing  of  an  execution  and  levy  under  it ;  but 
the  execution  must  be  issued  and  levied  with  all  due  diligence, 
or  the  lien  is  lost.  And  it  is  lost,  too,  if  between  the  levy  on  the 
attachment,  and  that  on  the  execution,  the  property  is  removed  beyond 
the  jurisdiction  of  the  justice  who  issued  the  attachment,  and  there 
seized  under  another  attachment.'  The  constable  is  at  his  peril  to 
see  that  the  goods  are  safely  kept.  He  is  considered  as  a  bailee  of 
the  goods  upon  a  bailment  mutually  beneficial  to  bailor  and  bailee, 
and  is  therefore  responsible  to  either  the  plaintiff  or  defendant  for 
any  injury  which  they  may  suffer  from  his  waut  of  ordinary  care. 
He  is  not,  however,  accountable  if  they  are  lost  or  destroyed  without 
his  fault.*  He  should  provide  such  convenient  place  for  their  safe 
keeping  as  shall  comport  with  his  rights  and  duties  in  this  respect, 
and  may  recover  for  his  reasonable  expenses  therefor.'  When,  in 
California,  gold  had  been  deposited  with  a  sheriff  to  dissolve  an 
attachment,  and  he,  under  a  private  agreement,  divided  it  among  the 
respective  attorneys,  who  agreed  to  pay  interest  thereon,  it  was 
decided  that  they  did  not  hold  it  as  bailees."  . 

§  969.  Notwithstanding  the  provisions  of  the  Code  above  cited,  • 
authorizing  bonds  to  procure  the  return  of  goods  attached,  the  con- 

'  6  Abb.  193.  *  6  John.  9.     2  Swan  (Tenn.)  344. 

'  19  "Wend.  495.     Code  Civil  Proced.  *  22  111.  628. 

§  2913.  '  26  Cal.  581. 
=  10  John.  129.     20  Wend.  238. 
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stable  may,  if  no  bond  be  tendered,  take  a  receipt  for  the  future 
delivery  of  the  goods,  in  the  same  manner  as  under  a  levy  by  virtues 
of  an  execution  There  is  nothing  in  the  statute  inhibiting  the  use 
of  a  receiptor,  and  convenience,  and,  in  many  cases  necessity,  requires 
that  the  practice  should  be  sustained.  When  a  receipt  is  taken,  the 
property  is  still  by  intendment  of  law  in  the  custody  of  the  constable, 
and  he  is  responsible  for  it  in  the  like  manner,  and  to  the  same  extent 
as  if  it  were  actually  in  his  possession.' 

§  97C.  If  no  judgment  be  obtained  by  the  plaintiff,  the  lien  ceases; 
and,  if  judgment  is  obtained  and  the  defendant  appeals,  giving  secu- 
rity, the  constable  is  bound  to  release  the  property  on  being  served 
with  the  proper  notice  thereof."  But  if  an  execution  had  been  levied 
before  the  appeal,  the  appeal  and  security  given  would  not  discharge 
the  levy.^ 

§  971.  When  the  constable  has  attached  the  goods,  he  should  com- 
plete the  service  by  making  an  inventory  of  them  and  serving  a  cer- 
tified copy  of  it  and  of  the  attachment,  as  required  by  the  Code.'' 
It  is  proper,  especially  where  the  articles  are  numerous,  for  the 
constable  to  make  his  inventory  of  property  attached  on  a  separate 
piece  of  paper,  and  to  annex  a  copy,  by  a  wafer  or  otherwise,  to  the 
attachment.  °  The  same  course  maybe  pursued  with  the  copy ;  and 
it  is  a  compliance  with  the  statute,  requiring  the  copy  served  to  be 
certified  by  the  constable,  to  endorse  it  thus  : 

"  Copy." 

Constable. 

§  972.  The  copy  of  the  inventory  to  be  returned  with  the  attach- 
ment may  be  in  the  following  form  : 

By  virtue  of  a  warrant  of  attachment,  of  which  the  annexed  is  a 
copy,  I  have  this  day  seized  the  following  goods  and  chattels,  to  wit : 
[here  enumerate  the  articles  seized.] 
Dated,  this  day  of  ,  18       . 

A  true  copy. 

Constahle. 

It  will  not  be  a  compliance  with  the  direction  contained  in  the 
statute,  to  leave  the  copy  of  inventory  at  a  house,  or  store,  where  the 

•  12  Wend.  563             '  *  Code  Civil  Procedure,  §  2910. 

» 7  Barb.  650.  »  Ante,  §  959.      See  31   N.   Y.   595, 

»  26  Barb.  55. ,  2  E.  D.  Smith,  259.  where  the  i-eturn  was  so  annexed. 
9  Abb.  213. 
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defendant  has  just  stopped  on  his  travels,  for  it  would  be  absurd  to 
consider  this  his  last  place  of  residence.'  It  should  be  left  at  his 
usual  residence. 

§  973.  The  constable  must  attach  the  goods  and  serve  the  copy  of 
the  attachment  and  inventory  within  the  time  directed  in  the  attach- 
ment, so  that  the  defendant  shall  have  the  six  days  af .  er  its  service 
before  the  return." 

§  974.  The  constable  executing  the  warrant  of  attachment  must,  at 
the  time  when  and  place  where  it  is  returnable,  make  a  return  thereto, 
under  his  hand,  stating  all  his  proceedings  thereupon.  He  must 
deliver  to  the  justice,  with  the  return,  each  bond  or  undertaking 
delivered  to  him,  pursuant  to  any  of  the  foreg  ing  provisions  of  this 
article,  and  a  certified  copy  of  the  inventory  of  the  property  attached. 
The  return  must  state  the  manner  in  which  the  warrant  and  inventory 
were  served,  and  if  they  were  served  otherwise  than  by  delivering  a 
copy  thereof  to  the  defendant  personally,  the  reason  therefor,  and  the 
name  of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  constable  ;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be.' 

§  975.  Having  executed  the  attachment,  and  either  removed  or 
secured  the  goods  attached,  or  taken  the  requisite  bond  or  a  receipt 
for  their  production,  the  constable  must  "  make  Lis  return  at  the 
day  therein  named  for  the  purpose,  with  all  his  proceedings  thereon 
in  writing,  subscribed  by  him,  with  a  copy  of  the  inventory  of  the 
goods  attached,  certified  by  him,  and  with  any  bond  which  may  have 
been  executed  and  delivered  to  him  pursuant  to "  the  provisions  of 
the  Code  heretofore  referred  to."  This  return  also  must  "  state  specific- 
ally, whether  such  copy  was  or  was  not  personally  served  on  the 
defendant."  ^  Under  these  provisions,  it  is  held  that  the  day  of  service 
need  not  be  stated ; '  that  it  is  sufficient  if  the  return  states  that  the 
officer  delivered  the  copy  personally,  without  adding  that  it  was  certi- 
fied by  him ; '  or  if  it  states  that  "  the  defendant  not  being  found  in 
the  county,"  a  copy  and  duly  certified  inventory  was  left  "  with 
W.  E.  B.,  in  whose  possession  the  goods  were  found,  the  said  defend- 
ant having  no  place  of  residence  within  the  county "  in  which  the 
process  was  issued,  but  does  not  state,  specifically,  whether  oi-  not 

'  15  John.  196.  '  Laws  1831,  ch.  300,  §  36.    t3 

»  See  24  Wend.  485.  (Banlts'  5th  ed.)  463,  §  218. 

'  Code  Civil  Procedure,  §  2915.  "  19  Abbott,  69. 

«  Code  Civil  Procedure,  §  209.  '  11  Barb.  520. 
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the  copy  of  the  attachment  was  personally  served  on  the  defendant,' 
But  a  return  simply  stating  that  certain  goods  had  been  seized, 
enumerating  them,  and  nothing  further,  would  be  insufficient."  And 
so  would  one  be  which  says  that  "  because  the  defendant  could  not 
be  found  in  the  county"  (of  the  justice's  residence),  a  copy  of  the 
attachment  and  inventory,  duly  certified,  "  was  lef  1;  by  me  at  the  last 
place  of  residence  of  the  said  defendant."  That  place  of  residence 
should  be  stated  specifically,  or  at  least  that  it  is  within  that  county.^ 
If  the  return  is,  that  by  virtue  of  the  attachment  the  officer  has 
levied  upon  certain  property,  enumerating  it,  it  will  be  presumed  it 
is  the  defendant's  property.*  The  return,  like  all  other  acts  required 
of  a  constable  by  law,  is  a  part  of  his  official  duty,  and  the  same  con- 
sequences follow  a  violation  of  duty  here  as  in  other  cases  of  false 
return, °  and  it  cannot  be  drawn  in  question  except  in  an  action  for 
false  return  or  upon  indictment." 

§  976.  The  return  to  the  attachment  may  be  in  the  following  form : 

By  virtue  of  the  within  attachment,  on  the  day  of  18     , 

I  attached  the  goods  and  chattels  of  the  within  named  defendant, 
mentioned  in  the  annexed  inventory,  and  made  such  inventory  of  said 
goods  and  chattels ;  and,  07i  the  same  day,  I  served  the  sumvions  and  said 
warrant  of  attachment  and  inventory  upon  the  said  defendant,  by  delivering 
to  him  personally  a  copy  of  each  [if  personal  service  was  not  made, 
state  the  reason  therefor,  as ;  because  the  defendant  could  not  be  found 
in  the  county  of  ,  I  left  a  copy  of  the  summons,  warrant  of 

attachment  and  inventory,  certified  by  me,  at  the  last  place  of  resi- 
dence of  the  said  defendant,  in  the  town  of  with  a  person 
of  suitable  age  and  discretion,  to  wit,  of  the  age  of  about  years] ; 
[or  if  such  a  person  could  not  be  found]  by  posting  it  on  the  outer 
door  of  the  defendant's  last  place  of  residence,  in  the  town  of  , 
and  also  deposited  another  copy  of  each  in  the  post-office  at  ,  the 
nearest  post-office  to  the  defendant's  said  residence  enclosed  in  a 
sealed  post-paid  wrapper  directed  to  the  said  at 
,  that  being  his  residence;  or  [if  the  defendant 
has  no  place  of  residence  in  the  county],  by  delivering  a  copy  of 
each  to            ,  the  person  in  whose  possession  I  found  such  goods. 

Dated  this  day  of  ,  18     . 

,  Constable. 

'  15  Barb.  546.     31  N.  Y.  595.     Com-  ■*  20  Wend.  145. 

pare  14  Abbott,  237.  '  14  Johns.  481. 

"  16  John.  121.  «  7  Wend.  398. 

=  21  How.  Pr.  429. 
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In  a  case  in  the  New  York  court  of  appeals,  the  following  compre- 
hensive form  was  approved : 

"  By  virtue  of  the  annexed  attachment,  I  have  seized  and  taken  one 
large  chestnut  colored  mare,  and  one  gray  mare ;  and  the  defendants 
not  being  fouTid  in  the  county  of  Saratoga,  I  served  a  copy  of  the  said 
attachment  on  Thomas  Connelly,  in  whose  possession  I  found  the 
property  so  attached,  with  an  inventory  of  said  property  attached 
endorsed  thereon.     Fees,  §1.     Dated  October  10,  1857. 

"A.  M.  CuMMiNGS,  Constable."^ 

IV.  Service  and  Return  op  Summons  and  Requisition  in  Replevin. 

§  977.  The  Code  of  Civil  Procedure  requires  that  a  constable  to 
whom  a  summons,  affidavit  and  requisition  in  replevin  are  delivered, 
must  execute  the  requisition,  as  a  sheriff  is  required  to  execute  a 
requisition,  in  an  action  brought  to  recover  a  chattel,  as  prescribed  in 
sections  1700,  1701,  and  1702  of  this  act;  except  that  he  must  serve 
the  summons,  affidavit,  and  requisition,  within  the  time  and  in  the 
manner  prescribed  by  section  2910  of  this  act,  for  the  service  of  a  sum- 
mons, warrant  of  attachment,  and  inventory.'' 

The  sections  above  referred  to  are  given  in  full,  and  are  as  follows  : 

[1700.]  "  If  any  chattel,  described  in  the  affidavit,  is  found  in  the 
possession  of  the  defendant,  or  of  his  agent,  the  sheriff  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed  in 
the  foregoing  sections  of  this  article,  must  forthwith  replevy  it,  by 
taking  it  into  his  possession.  He  must  thereupon,  without  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  requisition,  and  under- 
taking," in  the  same  manner  and  within  the  time  required  for  the 
service  of  a  summons,  warrant  of  attachment,  and  inventory.' 

[§  1701. J  If  any  chattel,  described  in  the  affidavit  is  secured  or  con- 
cealed in  a  building  or  inclosure,  the  sheriff  must  publicly  demand 
its  delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take  the 
chattel  into  his  possession. 

[§  1703.J  A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is  enti- 
tled to  the  possession  thereof,  is  ascertained,  as  prescribed  in  this 
article.     He  must  then  deliver  it  to  that  person,  upon  request  and 

'  31  N.  Y.  595.    See  also  19  Abb.  Pr.         »  Code  Civil  Proc.  {  2922. 
69.  '  Ante,  §  959. 
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payment  of  his  lawful  fees,  and  necessary  expenses  for  taking  and 
keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,  upon  such  a  notice  as  the 
judge  deems  proper. 

§  978.  At  any  time  before  the  return  day  of  the  summons  the  de- 
fendant, if  he  have  not  excepted  to  the  plaintiff's  sureties,'  may  have 
a  return  of  the  chattel  replevied,  by  serving  upon  the  justice  a  notice 
that  he  requires  the  return  thereof,  and  delivering  to  him  an  affidavit 
and  undertaking  similar  in  all  respects  to  those  required  by  sections 
1704  and  1712  of  the  Code  of  Civil  Procedure,  omitting  in  the  under- 
taking the  provision  "  If  the  action  abates  in  consequence  of  the  death 
of  the  defendant." "  The  provisions  of  the  section  referred  to  have 
already  been  given.^ 

§  979.  The  notice,  affidavit  and  undertaking  may  be  in  the  follow- 
ing forms,  respectively : 

[Notice.] 
IN  JUSTICE'S  COURT: 


A.  B.,  plaintiff, 

agt. 
C.  C,  defendant. 


Take  notice,  that  the  above-named  defendant  by  reason  of  the  facts 
set  forth  in  the  affidavit  hereto  annexed,  hereby  requires  a  return  to 
him,  of  the  following  goods  and  chattels,  replevied  by  the  plaintiff  in 
the  above  entitled  action,  to  wit :  [here  enumerate  the  articles.] 

Date.  Defendant, 

[Affidavit.'] 
IN  JUSTICE'S  COURT : 


A.  B.,  plaintiff, 

agt. 

C.  D.,  defendant. 


County,  ss^ : 

C.  D.,  being  duly  sworn  says,  he  is  the  defendant  in  the  above 

entitled   action,  that  by  virtue  of   a  requisition  of   replevy  therein 

issued  by  E.  P.,  Esq.,  a  justice  of  the  peace,  and  delivered  to  ,  a 

constable  of  the  town  of  ,  in  the  county  of  ,  the  said 

has  seized  and  taken  from  the  possession  of  the  deponent  the  foUowing^ 

goods  and  chattels,  viz. :     [Here  enumerate  the  articles.] 

•  Ante,  §  905.  =  Ante,  §§  906,  912. 

"  Code  Civil  Proc.  §  2925. 
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Deponent  furtlier  says,  that  he  is  the  owner  of  said  goods  and 
chattels  [or  if  he  is  entitled  to  the  possession  thereof,  by  reason  of  a 
special  property  therein,  set  forth  fully  the  facts  showing  it]. 

Deponent,  therefore,  applies  for  a  return  of  said  property  according 
to  the  provisions  of  the  Code  of  Civil  Procedure. 

Subscribed  and  sworn  to  this  1 

day  of  ,    > 

18    ,  before  me ;  .      J 

If  the  affidavit  be  made  by  the  agent  or  attorney  of  the  defendant, 
he  must  state  therein  what  allegations  are  made  on  information  and 
belief ;  and  he  must  set  forth  therein  the  grounds  of  his  belief  as  to 
all  matters  not  stated  on  his  knowledge,  and  the  reason  why  the  affi- 
davit is  not  made  by  the  party  or  claimant.' 

IN  JUSTICE'S  COURT. 


A 
C. 

.  B 
D., 

,  plaintiff, 

&gt. 

defenrla.nt. 

Whereas,  the  plaintiff    alleging  that  the  defendant    ha    in  h 
possession,   and   wrongfully  withheld   or  detained   certain  personal 
property  belonging  to  the  said  plaintiff    of  the  value  of  $  ,  as 

stated  in  his  affidavit  for  the  delivery  thereof,  ha  commenced  an 
action  and  taken  proceedings  in  this  court  to  recover  the  possession 
of  said  property ;  and 

Whereas,  the  said  defendant  require  and  desire  to  obtain  a 
return  of  said  property  to  h  pursuant  to  the  provisions  of  the  Code 
of  Civil  Procedure ; 

Now  therefore,  we  of  ,  and  of  do  hereby 

jointly  and  severally  undertake  and  bind  ourselves,  in  the  sum  of 
[double  the  value  as  stated  in  plaintiff's  affidavit]  dollars,  for 

the  delivery  of  such  property  to  the  said  plaintiff  if  delivery  thereof 
be  adjudged,  and  for  the  payment  to  the  said  plaintiff  of  any  sum 
which  the  judgment  in  said  action  awards  against  said  defendant. 

Dated  ,  18      . 


S  ss. : 


STATE  OF  NEW  YORK, 

County  of 

On.  this  day  of  ,  A.  D.  18      ,  before  me,  the  subscriber, 

appeared  ,  to  me  personally  known  to  be  the  same  persons 

'Ante,  §906.     Code  Civil  Proc.  §  1712. 
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described  in  and  who  executed  the  above  undertaking,  and  severally 
acknoNvledged  that  they  executed  the  same. 

,  Justice  of  the  Peace. 

STATE  OP  NEW  YORK, 

County  of 

and  being  severally  sworn,  each  for  himself  says,  the 

"^said  that  he  is  a  of  the  county  of  in  this  State,  and 

that  he  is  worth  the  sum  of  $  over  and  above  all  debts  and  lia- 

bilities which  he  owes  or  has  incurred,  exclusive  of  property  exempt 
by  law  from  levy  and  sale  under  an  execution  ;  and  the  said  for 

himself,  says  that  he  is  a  of  the  county  of  in  this  state, 

and  that  he  is  worth  the  sum  of  $  over  and  above  all  debts  and 

liabilities  which  he  owes  or  has  incurred,  exclusive  of  property  exempt 
by  law  from  levy  and  sale  under  an  execution. 
Severally  sworn  and  subscribed  before  me, 

this  day  of  ,  18     . 

§  980.  This  undertaking  must  be  executed  by  at  least  two  sureties, 
who  must  possess  the  qualifications  required  by  section  579  of  the 
Code  of  Civil  Procedure  relating  to  order  of  arrest.  On  the  return 
day  of  the  summons  they  must  attend  before  the  justice  and  justify. 
If  the  justice  find  the  sureties  sufficient,  he  must  annex  the  examina- 
tion to  the  undertaking  and  endorse  his  allowance  thereon.' 

§  981.  If  a  person  not  a  party  to  the  action  claim  the  property  as 
against  the  defendant,  the  constable,  upon  receipt  of  the  affidavit 
required  by  section  1709  of  the  Code,  should,  for  his  own  protection, 
serve  upon  the  plaintiff  personally,  or  upon  the  attorney  who  appeared 
for  him  before  the  justice,  a  copy  of  the  affidavit,  with  a  notice  that 
he  requires  indemnity  against  the  claim.  If  the  indemnity  be  not 
furnished  within  a  reasonable  time  after  the  plaintiff  becomes  enti- 
tled to  the  delivery  of  the'  chattel,  he  should  deliver  the  property  to 
the  claimant.''  The  undertaking  required  to  be  given  by  the  plain- 
tiff need  not,  in  any  case,  exceed  three  hundred  dollars.  It  must  be 
to  the  effect  required  by  section  1711  of  the  Code,  and  muft  be  exe- 
cuted by  at  least  two  sureties,  who  must  possess  the  qualifications 
required  by  that  section.' 

§  982.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties, 

'  Ante,  §  909.  =  Ante,  §  912.     Code  Civil  Proeed.  § 

»  Ante,  §  912.  1711. 
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noT  requires  a  return  of  the  property  within  the  time  prescribed  for 
that  purpose,  or  if  he  fail  to  procure  the  allowance  of  his  undertaking, 
or  if  the  plaintiff  duly  procures  the  allowance,  and  if  no  claim  be  made 
to  the  property,  by  a  third  party,  or  if  such  claim  be  made,  and  the 
plaintiff  furnibh  the  indemnity  required,  the  constable  must  imme- 
diately deliver  the  property  to  the  plaintiff.  If  the  plaintiff  fail  to 
procure  the  allowance  of  his  undertaking,  or  the  defendant,  after  he 
has  required  the  return  of  the  property,  procure  the  allowance  of  his 
undertaking,  the  constable  should  deliver  the  property  to  the  defend- 
ant.' 

§  983.  A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  forfeits  to  the  aggrieved  party 
the  sum  of  one  hundred  dollars,  and  is  also  liable  to  him  for  all  dam- 
ages which  he  sustains  thereby.^ 

§  984.  The  constable  must,  on  or  before  the  return  day  of  the  sum- 
mons, make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon  ;  and  file  it,  with  the  affidavit  and  requi- 
sition, with  the  justice.  The  return  must  state  the  manner  in  which 
the  summons,  affidavit  and  requisition  were  served ;  and,  if  they  were 
served  otherwise  than  by  delivering  the  requisite  copies  to  the  defend- 
ant personally,  the  reason  therefor,  and  the  name  of  the  person  to 
whom  the  copies  were  delivered,  unless  his  name  is  unknown  to  the 
constable  ;  in  which  case,  the  return  must  describe-hira  so  as  to  iden- 
tify him,  as  nearly  as  may  be." 

§  985.  The  return  may  be  in  the  following  form  : 

I  hereby  certify  that  on  the        day  of  ,18    ,1  took  the  prop- 

erty, described  in  the  within  affidavit,  and  have  the  same  in  my 
custody,  and  that  on  the        day  of  ,  18    ,  I  served  the  within 

summons,   affidavit  and  requisition  on  ,  the  defendant  therein 

named,  by  delivery  to,  and  leaving  with  him  copies  of  each.  [If 
served  otherwise  than  personally,  as  permitted  by  the  code,*  state  the 
reason  therefor,  and  specify  particularly  the  manner  of  the  service.] 
Dated  this        day  of  ,  18     . 

Constable. 

§  986.  Defects  in  vetwm  of  process.      It  has  been  remarked,  that  all 

•  Code  Civil  Proced.  §  2927.     Ante,  '  Code  Civil  Proced.  2923. 

5  912.  *  Ante,  §  959.     Code   Civil  Proced.  § 

=  Code  Civil  Proced.  §  2928.     Ante,  §  2910. 
911. 
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defects  in  the  return  of  process  arc  cured,  or  waived,  by  the  defend- 
ant's appearing  and  pleading,  or  indeed  taking  any  ctcp  which  sup- 
poses the  return  to  be  valid,  and  this,  whether  he  know  of  the  defect 
or  not.'  The  rule  that  the  objection  must  be  made  in  the  very  first 
instance,  extends  not  only  to  a  summons,  order  of  arrest  a,nd  attach- 
ment, but  to  a  venire  or  any  other  process,  which  operates  as  the  foun- 
dation for  some  subsequent  step  in  the  cause ;  and  it  is  undoubtedly 
enough  that  the  party  make  his  objection  at  any  time  before  he  him- 
self has  taken  some  step,  or  suffered  some  act  to  be  done  which  pre- 
supposes its  validity.  But  should  the  defendant  apply  for  an  adjourn- 
ment, or  answer  any  matter  not  relating  to  the  defect  without 
objecting  to  it,  it  would  waive  the  defect.  So,  if  the  defect  be  in  a 
venire  or  return,  and  the  party  without  objecting  to  it  permit  the  jury 
to  be  sworn,  he  will  waive  it."  If,  however,  there  be  no  appearance, 
there  can  be  no  waiver,  and  the  defect  or  irregularity  will  vitiate  the 
judgment.  The  rule  is,  that  if  there  is  an  appearance,  and  a  raising 
of  the  proper  objection,  which  is  overruled,  the  objection  is  not  waived 
by  afterward  proceeding  to  trial,  in  all  cases  where  it  is  to  process  to 
bring  the  party  into  court."  Other  objections,  like  objecting  to  an 
improper  adjournment,  may  be  waived  by  afterward  going  on  with 
the  trial.' 

§987.  The  power  of  a  justice  to  empower  a  person  other  than  a 
constable  to  execute  process  was  examined  in  relation  to  the  service 
of  a  summons."  The  following  is  a  proper  form  for  the  appointment. 
It  should  be  endorsed  upon  the  process : 

Cortland  county,  ss.  : 

On  the  request  of  the  within  named  plaintiff,  I  do  adjudge  it 
expedient  to  empower  some  proper  person  to  execute  the  within  pro- 
cess ;  and  I  therefore  empower  John  Denn,  being  of  lawful  age,  and 
not  a  party  in  interest  in  the  suit,  to  execute  the  same. 

February  1,  1840.  CORNELIUS  D,  FISH,  Justice. 

'  Ante,  particularly  §   20.       6  Hill,  "  4  Denio,  93. 

343.  *  8  Hill,  180.     5  id.  430. 

■'  13  Wend.  85.     1  Seld.  531.  '  Ante,  §  829. 
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CHAPTER  X. 

OF  THE  APPEARANCE  OP  THE  PARTIES. 

§  988.  It  is  provided  by  the  Code  of  Civil  Procedure,  that  upon 
the  return  of  a  summons  duly  served,  the  justice  shall  wait  one  hour 
after  the  time  specified  for  the  return  of  such  process,  unless  the  par- 
ties shall  sooner  appear.  And  if  the  plaintiff  fail  to  appear  within 
the  hour,  or  within  an  hour  after  the  time  to  which  the  cause  may 
have  been  adjourned,  in  either  case  judgment  of  nonsuit,  with  costs, 
is  to  be  rendered  against  him.'' 

[§  988a.]  Notwithstanding  the  limitation  of  time  thus  prescribed  in 
the  statute,  the  justice  may,  for  good  reasons,  delay  calling  the  cause 
for  a  longer  period,  as  where  he  was  detained  in  the  discharge  of 
other  official  duties,  which  occupied  him  for  four  hours  after  the  hour 
of  adjournment,  during  which  time  the  defendant  departed.  The 
general  rule  is,  that  unless  the  cause  is  tried  at  the  time  appointed,  or 
within  an  hour,  the  omission  amounts  to  a  discontinuance.  The  excep- 
tions are  where  the  engagements  of  the  justice  are  official,  as  when 
he  is  engaged  as  one  of  the  board  holding  a  town  meeting,  or  is  try- 
ing another  cause,  when  he  may  delay  until  such  official  business  is 
finished,  and  then  proceed.' 

§  989.  Where  the  summons  was  returnable  at  one,  and  the  defend- 
ant appeared  before  two,  and  was  informed  by  the  justice  that  he 
waited  until  his  clock  indicated  five  minutes  after  two  before  he 
called  his  causes,  as  time-pieces  varied ;  and  on  the  clock  striking  two, 
the  defendant  requested  the  justice  to  call  the  suit,  and  within  a 
minute,  the  justice  seeing  the  plaintiff's  attorney  approaching  his 
office,  told  the  defendant  he  would  call  the  suit  the  moment  he 
entered  the  office,  and  the  defendant,  replying  he  had  demanded  to 
have  the  cause  called  at  two,  left  the  office,  and  was  met  by  the 
attorney,  who  told  him  he  was  ready  to  attend  to  the  suit,  and  entered 
the  office  within  two  minutes  after  two ;  whereupon  the  cause  was 
called,  and   the  defendant  declined  to  appear,  the  supreme  court 

'  Code  of  Civil  Proced.  §  2893.  » 10  "Wend.  102.     12  John    217.     See 

^  Code  of  Civil  Proced.  ]  3013.  2  E.  D.  Smith,  43.     15  Hun,  213. 


584  Appearance  op  the  Parties. 

upheld  a  judgment  rendered  against  him  by  the  justice."  The  justice, 
however,  has  no  right  to  delay  any  time  for  the  variance  of  time- 
pieces, and  if  the  defendant  leaves,  after  the  expiration  of  the  hour, 
the  justice  not  then  being  engaged  in  other  official  business,  nor  the 
plaintiff  being  then  approaching  and  in  sight,  the  cause  is  discon- 
tinued, and  the  justice  cannot  afterward  call  it,  though  the  plaintiff 
in  fact  appears  within  the  time  suggested  by  the  justice  as  his  rule  to 
wait  for  such  variance.'' 

§  990.  Where  the  justice  is  absent  on  the  return  day,  or  adjourned 
day,  his  absence  operates  as  a  discontinuance,"  except  when,  as  we 
saw  in  section  906,  he  is  so  absent  on  official  business,  if  the  doctrine 
in  the  case  cited  (10  Wend.  102)  shall  be  finally  sustained  by  the  courts. 
But  in  a  recent  case  (15  Hun,  213),  in  the  supreme  court,  where  a 
justice  did  not  appear  on  the  adjourned  day  until  two  rhinutes  after  the 
hour  was  up,  it  was  held  that  the  failure  to  appear  worked  a  discon- 
tinuance and  the  justice  lost  jurisdiction;  so  where  a  summons  w^as 
made  returnable  at  two  o'clock,  and  the  justice  was  absent  until  four, 
when  on  being  informed  that  the  defendant  had  not  appeared,  he 
called  the  cause,  and  adjourned  it  to  a  future  day,  it  was  held  the  suit 
was  discontinued.''  But,  if  the  defendant  is  present  at  the  time,  the 
justice  may  proceed,  though  the  defendant  does  not  answer.''  If  the 
summons  is  returnable  at  one  o'clock,  p.  m.,  and  the  justice,  by  mistake, 
calls  the  case  at  nine  o'clock,  a.  m.,  and  renders  judgment,  the  defend- 
ant not  being  present,  the  judgment  is  void."  If  a  justice  after  refus- 
ing to  adjourn  a  cause,  leaves  his  office,  stating  that  it  was  uncertain 
whether  he  could  proceed  with  the  trial  that  day,  and  that  he  could 
not  tell  when  he  should  return,  but  he  does  return  on  the  same  day, 
and  suffers  the  plaintiff  to  iDroceed  with  the  trial  in  the  defendant's 
absence,  his  judgment  is  void,  his  conduct  having  amounted  to  a  dis- 
continuance of  the  suit.' 

§  991.  Prior  to  the  Revised  Statutes  there  were  several  decisions  in 
relation  to  the  right  of  a  defendant,  who  appeared  after  the  plaintiff 
had  declared  in  the  cause,  or  commenced  giving  evidence  of  his 
demand,  to  plead  to  the  declaration.  In  the  case  cf  Sweet  v.  Coon' 
it  was  held  that  if  a  defendant  appeared  before  the  court  had  entered 
upon  the  trial  of  the  merits  he  might  plead  and  prove  his  defense. 

'11  Wend.  51.  Also  15  John.  496.  '  11  Barb.  657. 

•^  4  Denio,  160.  "  41  Barb.  102. 

=  1  Cowen,  245.  '  2  E.  D.  Smith,  43. 

*  11  John.  407.  » 15  John.  86. 
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In  Atwood  V.  Austin,'^  it  was  held  that  if  a  defendant,  who  had 
joined  issue,  appeared  on  the  adjourned  day  belbre  the  plaintiff  had 
closed  his  case,  he  might  go  into  his  defense.  In  Bowen  v.  Bell,'  it 
was  decided  that  a  defendant  who  neglected  to  appear  on  the  return 
of  the  process,  when  on  motion  of  the  plaintiff  the  cause  was 
adjourned,  and  then  on  the  adjourned  day  appeared  and  offered  to 
plead,  might  do  so.  In  Lowtker  v.  Crummie,-  the  same  rule  was  fol- 
lowed, with  the  modification  that  in  such  cases  the  defendant  must, 
as  a  condition,  pay  the  costs  of  the  adjournment.  These  cases  were 
examined  in  Plckert  v.  Dexter,'^  decided  under  the  provisions  of  the 
Eevised  Statutes  which  are  still  in  force,  by  Mr.  Justice  Nelson,  in 
an  opinion  overruling  Bowen  v.  Bell,  and  Lowther  v.  Cruinmie,  and 
while  laying  down  the  doctrine  that  the  general  question  is  one  of 
discretion  with  the  justice,  also  sustaining  the  decisions  in  Sweet  v. 
Coon  and  Austin  v.  Bell. 

§  992.  Since  the  4ecision  of  Pickert  v.  Dexter,  in  the  case  of  Jenkins 
V.  Brown,''  the  supreme  court  has  decided  that  a  justice  may,  in  the 
exercise  of  his  discretion,  at  any  stage  of  the  cause,  let  in  a  defend- 
ant to  plead,  "on  terms  such  as  shall  save  all  reasonable  chance  of 
preparation  to  the  plaintiff,"  and  that  the  exercise  of  this  discretion 
is  not  the  subject  of  review.  The  same  doctrine  has  been  recognized 
in  /Sammis  v.  Brice,"  where  it  was  held  that  although  the  justice 
might,  at  an  adjourned  day,  permit  a  defendant  to  appear  for  the 
first  time  and  plead,  it  was  a  matter  within  his  discretion  and  his 
refusal  was  not  ground  for  reversal.  If  the  plaintiff  has  closed  his 
case,  and  the  judgment  is  given  before  the  defendant  appears,  the 
justice  cannot  open  the  case  and  let  him  in  to  defend.' 

§  993.  In  conclusion  it  may  be  remarked,  that  no  precise  rule  can 
be  laid  down  as  to  the  sufficiency  of  the  reason  which  may  be  urged 
for  delaying  to  call  the  cause  beyond  the  hour  given  by  statute,  or 
for  permitting  the  defendant  to  come  in  and  plead  after  the  cause  is 
called,  or  the  trial  has  commenced.  Cases  will,  and  do  arise,  pre- 
senting circumstances  so  various  as  to  preclude  the  possibility  of 
establishing  a  uniform  regulation  by  which  justices  should  be  gov- 
erned.    Each  case  will  have  its  own  peculiarities,  and  the  magistrate 

'  IG  John.  180.  '  21  "Wend.  454.    Also,  3  E.  D.  Smith, 

"  19  John.  390.  593. 

^  8  Cowen,  87.  *  4  Denio,  576. 

*  12  "Wend.  150.  'IE.  D.  Smith,   361.      2  id.  39.     1 

Abbott,  143. 
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should  endeavor  to  consult  the  convenience  of  parties,  at  the  same 
time  that  he  avoids  doing  anything  which  may  tend  to  the  prejudice 
of  either. 

§  994.  Where  the  action  is  commenced  by  summons,  and  an  order 
of  arrest  is  granted  the  plaintiff  should  either  be  ready  at  some 
place  where  the  constable  may  find  him  to  notify  him  of  the 
arrest  of  the  defendant,  or  have  an  attorney  employed  to  appear 
for  him.  As  the  defendant  cannot  be  detained  in  custody  for  more 
than  twelve  hours  after  he  is  brought  before  the  justice,  the  plain- 
tiff should .  be  prepared  to  try  the  cause  immediately  upon  notice 
of  the  arrest,  or  within  an  hour.  He  should  have  his  witnesses 
ready  to  appear  at  once.  If  he  has  been  notified  and  does  not 
appear,  either  in  person  or  by  attorney,  within  one  hour,  the  justice 
should  discharge  the  defendant,'  and  enter  a  judgment  of  nonsuit 
against  the  plaintiff." 

§  995.  As  the  defendant  may  at-  any  time  get  rid  of  the  arrest,  by 
adjourning  on  security,  his  inability  to  do  so  will,  in  nine  cases  out 
of  ten,  show  the  plaintiff's  danger  of  loss  by  his  discharge.  It  is 
reasonable,  therefore,  that  the  plaintiff  should  have  a  liberal  time  for 
preparation.  Defendants  are  frequently  very  clamorous  about  being 
detained,  and  generally  the  more  so  where  they  intend  to  escape,  or 
otherwise  cheat  the  plaintiff  out  of  his  claim ;  and  the  justice  will  be 
troubled  with  repeated  motions  for  their  discharge.  These  should  be 
refused,  until  at  least  full  time  is  given,  not  only  to  notify  the  plain- 
tiff of  the  a.rest,  but  also  for  him  to  make  his  arrangements  for  trial. 
After  such  time  has,  in  the  opinion  of  the  justice,  under  all  the  cir- 
cumstances, expired,  if  the  plaintiff  is  not  ready  to  proceed  to  trial, 
and  the  defendant  do  not  move  to  adjourn,  he  should  discharge  the 
defendant,  and  enter  judgment  of  nonsuit  against  the  plaintiff. 

§  996.  The  justice  could,  in  no  case,  give  judgment  in  the  plaintiff's 
favor  on  the  return  of  a  warrant,  unless  he  be  present  in  court  by 
himself  or  his  attorney,"  &c.  The  same  rule  undoubtedly  extends  to 
the  order  of  arrest  of  the  Code  of  Civil  Procedure  and  to  other 
process.'' 

§  997.  The  Code  of  Civil  Procedure  contains  the  following  provisions 
in  relation  to  the  manner  in  which  parties  may  appear : 

[§  2886.]  A  party  to  an  action  before  a  justice  of  the  peace,  who  is 
of  full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 

•  Code  Civil  Proc.  §§  2S99,  2900.  =  9  John.  140. 

'  Id.  §  3013.  '  Code  Civil  Procedui-e,  §  2891. 
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or  by  attorney",  at  his  election,  unless  he  has  been  judicially  declared 
to  be  incompetent  to  manage  his  affairs. 

[§  2887.]  Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is 
joined  without  summons  by,  an  infant  plaintiff,  the  justice  must 
appoint  a  competent  and  responsible  person,  nominated  by  the  plain- 
tiff or  his  general  guardian,  to  appear  as  his  guardian  for  the  purpose 
of  the  action.  The  written  consent  of  the  person  so  appointed  must 
be  filed  with  the  justice,  before  his  appointment.  The  guardian  so 
appointed  is  responsible  for  the  costs. 

[§  2888.]  After  the  service  and  return  of  a  summons  against  an 
infant  defendant,  no  other  proceeding  shall  be  taken  in  the  action, 
until  a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant,  the 
justice  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if  he 
neglects  or  refuses  to  nominate,  the  justice  may,  on  the  application  of 
the  plaintiff,  appoint  any  proper  person  as  his  guardian.  The  written 
consent  of  the  person,  so  appointed,  must  be  filed  with  the  justice 
before  his  appointment.  The  guardian  so  appointed  is  not  responsible 
for  any  costs. 

[§  2889.]  Subject  to  the  provisions  of  sections  63  and  64  of  this  act, 
any  person,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  attorney 
for  a  party  to  an  action  before  a  justice  of  the  peace. 

[§  2890.]  The  attorney's  authority  may  be  conferred  orally  or  in 
writing;  but  the  justice  shall  not  suffer  a  person  to  appear  as  an 
attorney,  unless  his  authority  is  admitted  by  the  adverse  party,  or 
proved  by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

Sections  63  and  64  above  referred  to,  relate  only  to  the  justices' 
courts  in  the  counties  of  New  York  and  Kings. 

§  998.  At  common  law  corporations  aggregate  were  obliged  to 
appear  by  attorney  constituted  under  the  corporate  seal."  The  courts 
of  this  state,  have,  however,  held  that  an  employment  of  an  attorney 
to  appear  for  a  banking  corporation,  when  made  by  the  president  of 
the  corporation,  is  a  good  retainer ;'  and  the  2890th  section  of  the  Code 
of  Civil  Procedure  quoted  in  the  last  section  is  sufficiently  broad  to 
extend  to  the  retainer  of  an  attorney  by  a  corporation ;  and  if  the 
president,  cashier  or  managing  agent  of  a  corporation  should  employ 

J  Tidd's  Pr,  63,  "  9  Paige,  4%. 
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a  person  to  appear  for  it  as  its  attorney,  proof  of  such  employment 
would  doubtless  be  sufficient.  The  appearance  of  an  officer  of  the  cor- 
poration is  sufficient,  without  any  special  appointment  for  that 
purpose.' 

§  999.  All  persons  are  capable  of  being  attorneys  in  this  court,  as 
well  as  to  transact  any  private  business  of  their  principal.  It  is  there- 
fore no  objection,  that  the  person  authorized  to  manage  a  cause  in.  this 
court  as  attorney,  or,  in  general,  to  transact  any  business,  is  an  infant, 
married  woman,  alien,  &c. 

The  Code  of  Civil  Procedure  provides  that  any  person,  other  than 
the  constable  who  served  the  summons  or  venire,  or  the  law  partner 
or  clerk  of  the  justice,  may  be  the  attorney  for  a  party  to  an  action 
before  a  justice."  This  provision  applies  to  a  person  not  a  constable, 
who  has  been  deputized  to  serve  the  process  ;'  but  this  statute  does  not 
apply  to  the  justices  or  district  courts  in  the  city  of  New  York.  The 
prohibition  applies  to  a  constable  who  appears  as  the  attorney  for  the 
plaintiff,  and  proves  the  demand  declared  on,'  but  not  to  one  who 
simply  appears  at  the  joining  of  issue,  and  puts  in  the  complaint  of  the 
plaintiff,  when  the  cause  is  adjourned  •,"  but  a  judgment  obtained  by 
a  plaiiitiff  in  a  case  where  the  constable  has  aided  him  in  the  trial,  is 
not  void ;  it  may  be  reversed.' 

There  are  no  attorneys  in  the  professional  sense  of  the  term,  in  a 
justice's  court.'  It  is  irregular  for  the  same  person  to  appear  for 
both  parties  as  their  attorney  in  the  cause.' 

§  1000.  Proof  of  the  authority  of  the  person  claiming  to  appear 
for  a  party,  should  be  required  by  the  justice.  This  is  necessary 
if  the  other  party  objects  to  the  want  of  authority  ;  if  he  is  present, 
and  able  to  avail  himself  of  an  objection,  and  does  not  make  it,  his 
silence  is  construed  into  a  waiver  of  the  proof."  This  objection 
should  be  made  at  the  time  the  attorney  assumes  to  appear."  If 
the  opposite  party  be  not  present,  he  does  not  waive  any  irregu- 
larity, and  the  attorney  is  therefore  bound  to  comply  with  the  requisi- 
tions of  the  statute ;  and  if  he  do  not,  the  opposite  party  may  avail 


»  2  Hilton,  4S7.     Lalor,  3SS.  '  1  Sand.  92.     Id.  2G0. 

'  Code  Civil  Proced.  §}  2889,  63,  64.  "  15   Barb.    650.      1  Daly,   512.      30 

4  E   D.  Smith,  485.  How.  Pr.  U.  208. 

Ml  Barb.  370.     18 How.  Pr.  R.  279.           '  Ij  Wend.  6.-)2.      2 Barb.  3.8.     Code 

*  11  Wend.  73.  Civil  Proced.  §  2890. 

'  9  John.  R52.     Id.  354.  "  3  E.  D.  Smith,  596.     65  N.  Y.  179. 
»  41  Barb.  370. 
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himself  of  the  omission,  on  appeal.'  In  one  case,  where  neither  paiiy 
appeared  in  person,  and  no  proof  of  authority  was  required  by  either 
attorney,  and  no  objection  was  made,  it  was  held  that  the  omission  to 
object  the  want  of  authority  amounted  to  an  admission  of  the  opposite 
attorney's  right  to  appear.^  But  in  that  case,  the  defendant  had  af  :cr- 
ward  recognized  the  action  of  his  assumed  attorney,  by  appealing 
from  the  judgment,  and  insisting  on  the  objections  made  in  ihe  jus- 
tices' court."  It  was  held  that  he  thereby  adopted  las  attorney's 
recognition  of  the  authority  of  the  attorney  for  the  plaintiff.  It  is 
well,  after  all,  to  require  proof  of  the  attorney's  authority,  for  the 
reason  that  if  he  have  no  authority,  in  fact,  the  one  for  whom  he 
assumes  to  act  is  not  bound  by  his  action.' 

§  1001.  A  justice  has  no  right  to  admit  an  attorney  to  appear  upon 
his  own  knowledge  of  his  authority.  This  was  held  where  the  plain- 
tiff, being  sick  and  unable  to  attend,  sent  for  the  justice  and  requested 
him  to  permit  a  third  person  to  appear  for  him  on  the  trial,  which  the 
justice  permitted,  without  any  evidence  of  his  authority.'  The  author- 
ity should,  in  general,  be  clearly  proved ; "  though  where  a  father 
offered  to  appear  for  his  son,  the  defendant,  slight  proof  was,  in  con- 
sideration of  their  relationship,  held  sufficient ;  as  that  the  son,  in 
conversing  about  the  trial,  told  his  father  he  must  he  there,  but  nothing 
was  said  about  the  defendant's  being  absent,  or  his  father's  acting  for 
him.'  It  will  not  be  inferred  from  the  person  appearing  being  the 
law  partner  of  one  who  was  the  regular  attorney  of  the  party  to  the 
Buit ; '  nor  upon  the  oath  of  the  attorney,  administered  before  the 
hour  for  appearing,  and  while  the  opposite  party  was  not  present. 
Such  information  is  extra  judicial,  and  the  justice  cannot  act  upon  it.° 
A  wife  is  not  authorized  by  virtue  merely  of  lior  relationship  to  her 
husband  to  appear  for  him,  without  other  authority,  though  that  author- 
ity may  be  inferred  from  her  ajjpearing  and  pleading,  employing 
counsel,  and  bringing  his  children  as  witnesses  for  him  on  the  trial.'" 

§  1002.  The  authority  to  appear  may  bo  verbal,"  or  written,  in  which 
case  it  may  be,  though  not  necessarily,  by  a  regular  form  of  attorney. 


'  13  "Wend.  85.  "  See  8  How.  Pr.  410.      19  Barb.  343.  * 

»  15  "Wend.  632.  '  1  Cowen,  113. 

'  See  also  2  Barb.  348.     19  id.  343.  "  4  Donio,  1 60. 
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It  is  sufficient  if  contained  in  a  letter  to  the  attorney.'  An  authority 
to  collect  a  note,  authorizes  one  to  prosecute  it,  and  appear  for  the 
plaintiff  in  the  cause,''  If  the  authority  is  by  virtue  of  a  power  of 
attorney,  it  may  be  either  general  to  prosecute  or  defend  all  actions,-or 
particular,  to  prosecute  or  defend  an  action  mentioned  in  it.  The 
following  may  be  used : 

To  appear  for  plaintiff. 

I  do  hereby  appoint  John  Styles  my  attorney,  for  me  and  in  my 
name  to  prosecute  any  action  or  actions  to  be  commenced  by  him,  or 
now  depending,  before  any  justice  of  the  peace  of  the  state  of  New 
York,  against  any  person  or  persons  whomsoever,  in  my  favor,  either 
severally  or  jointly  with  any  other  person  or  persons ;  [or,  a  certain 
action  in  my  favor  against  James  Den]  and  in  his  discretion  to  do, 
execute,  suffer  and  receive  all  acts,  deeds  and  things  which  he  shall 
deem  necessary  for  the  effectual  prosecution  thereof  to  judgment, 
execution  and  final  collection  or  discharge,  which  I  might  or  could 
do,  execute,  suffer  or  receive  in  my  proper  person ;  and  also,  in  his 
discretion,  to  settle  or  compound  any  such  action  or  actions.  Witness 
my  hand  and  seal,  the  1st  day  of  September,  A.  D.,  1868. 

JAMES  JACKSON,     [l.  s.j 

To  appear  for  defendant, 

I  do  hereby  appoint  John  Styles  my  attorney,  for  me  and  in  my 
name  to  defend  any  action  or  actions,  to  be  commenced,  or  now  depend- 
ing against  me,  either  severally  or  jointly  with  any  other  person  or 
persons,  by  or  in  behalf  of  any  person  or  persons  whomsoever,  before 
any  justice  of  the  peace  of  the  state  of  New  York;  [or,  a  certain 
action  now  pending  against  me  before  Oliver  Kingman,  a  justice  of  Cort- 
land county,  in  favor  of  James  Den}  and,  in  his  discretion,  to  do, 
execute,  suffer  and  receive  all  acts,  deeds  and  things  which  he  shall 
deem  necessary  for  the  effectual  defense  thereof,  and  the  collection  or 
discharge  of  any  judgment  or  judgments  which  may  be  therein 
rendered  in  my  favor,  which  I  might  or  could  do,  execute,  suffer  or 
receive  in  proper  person  ;  and  also,  in  his  discretion,  to  settle  or  com- 
pound any  such  action  or  actions.  "Witness  my  hand  and  seal,  the  1st 
day  of  September,  A.  D.,  1868.  RICHARD  ROE.     [l.  s.] 

§  1003.  The  authority  to  appear  may  be  proved  by  the  attorney 

'  13  Barb.  481.     Ante,  §  997.  »  3  HiU,  236. 
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himself,'  or  by  any  other  person.  If  it  is  in  writing,  that  too  may  be 
proved  by  the  attorney  himself,  or  by  any  person,  in  the  same  way 
that  other  written  instruments  are  proved.  It  must  be  proved  if 
required,"  and  if  the  attorney  is  the  subscribing  witness,  he  is  com- 
petent to  swear  to  it.*  If  there  is  no  subscribing  witness,  it  is  suffi- 
cient proof  of  execution  that  letters  were  directed  by  the  attorney  to 
his  client,  at  his  residence,  in  relation  to  the  suit,  and  several  answers 
were  received  by  mail,  purporting  to  be  signed  by  the  client,  all  in 
the  same  handwriting,  and  containing  the  power  to  appear.'  It 
frequently  happens,  however,  that  persons  are  desirous  of  appointing 
attorneys  residing  at  a  distance,  and  who  are  unacquainted  with,  and 
have  no  evidence  of  their  handwriting.  In  such  case,  it  is  prudent 
to  have  a  warrant  of  attorney,  signed  by  the  party,  and  acknowledged 
before  a  judge  of  the  county  courts,  justice  of  the  peace,  commissioner 
of  deeds,  or  a  notary  public,  who  are  authorized  to  take  such  acknowl- 
edgments.'   The  form  of  the  certificate  of  the  officer  may  be  as  follows : 

"  Chenango  county,  ss.  : 

"  On  this  first  day  of  February,  1868,  before  me  personally  appeared 

James  Jackson,  to  me  known  to  be  the  person  named  and  described 

in  and  who  executed  the  within  power  of  attorney,  and  acknowledged 

that  he  executed  the  same. 

"ROBERT  A.  STANTON, 

"  Justice  of  the  Peace." 

[§  lOOSa.J  The  first  three  sections  of  the  Code  of  Civil  Procedure 
above  given  (§  997)  relate  to  the  appearance  of  infant  parties  in  justices' 
courts,  and  furnish  the  rule  of  guidance  in  such  cases. 

§  1004.  It  will  be  borne  in  mind  that  the  Code  of  Civil  Procedure 
requires  that,  before  a  summons  is  issued,  or  an  issue  joined  without 
summons,  by  an  infant  plaintiff,  the  justice  must  appoint  a  competent 
and  responsible  person,  nominated  by  the  plaintiff  or  his  general 
guardian,  to  appear  as  his  guardian  for  the  purpose  of  the  action." 
-Prior  to  the  method  of  pleading  adopted  by  the  Code  of  Procedure, 
where  an  action  was  commenced  by  an  infant  without  the  appoint- 
ment of  a  next  friend,  and  this  was  pleaded  in  abatement,  the  justice 

•  2  Cow.  421.  Code  Civil  Proc.  §  2890.  =  Laws  1831,  ch.  287,  §  1.  Laws  1833, 
1  Cowen,  256.     3  E.  D.  Smith,  208.            ch.  271,  §  9.     3  R.  S    (Banks'  5th  ed.) 

»  14  John.  369.  461,  §  210.     Laws  1863,  ch.  508,  §  2.    4 

3  15  John.  246.  R-  S.  (Banks'  5th  ed.)  606. 

*  13  Bai-b.  481.  °  -^nte,  §  997. 
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was  bound  to  dismiss  the  suit  without  costs,  as  it  was  then  too  late,  to 
make  the  appointment,  unless  by  the  defendant's  consent.'  There  is 
now  no  technical  plea  in  abatement,  but  the  defendant  may  plead  the 
infancy  and  neglect  to  have  a  guardian  appointed,  as  a  defense  to  the 
suit,  or  raise  the  question  on  a  motion  to  set  aside  the  proceedings  for 
the  irregularity.  It  is  not  ground  for  a  motion  to  nonsuit  where  it  is 
not  pleaded  as  a  defense.'' 

§  1005.  The  mere  declaration  of  the  plaintiff  that  he  is  an  infant,  is 
enough  to  authorize  the  appointment  of  a  guardian ;  and  if  it  should 
turn  out  that  he  was  of  full  age,  still  there  would  probably  be  no 
irregularity,  for  the  reason  that  the  justice's  decision  as  to  that  matter 
would  be  held  conclusive.  The  question  does  not  seem  ever  to  have 
arisen  in  the  courts  of  the  state  of  New  York." 

§  1006.  The  guardian  of  the  infant  must  be  appointed  by  the  justice. 
A  guardian  in  socage,  guardian  by  testament,  or  a  general  guardian 
appointed  by  a  surrogate,  has  no  more  right  than  any  other  person  to 
appear  and  prosecute,  or  defend  for  the  infant,  until  received  and 
empowered  by  the  justice,  in  due  form ;  but  they  ought,  without  doubt, 
in  general,  to  be  received  and  appointed  in  preference  to  others,  pro- 
vided they  are  willing  to  serve,  and  have  no  interest  adverse  to  that 
of  the  infant.  In  some  instances,  however,  this  would  be  highly 
improper;  for  it  is  often  the  case,  that  an  infant  sues  his  own  guardian 
while  yet  under  age.  In  such  case,  or  where  the  guardian's  interest 
is  adverse  to  that  of  the  infant,  he  ought  not  to  be  appointed,  or  suf- 
fered to  intermeddle  at  all  in  the  affair  depending.  The  guardian 
can  only  prosecute  the  suit ;  he  cannot  settle  it.* 

§  1007.  As  the  Code  of  Civil  Procedure  renders  the  guardian  of  an 
infant  plaintiff  liable  for  the  costs  of  the  action,  it  will  be  proper  for 
the  justice  to  satisfy  himself  that  the  person  offering  himself  as  next 
friend  or  guardian  is  capable  of  binding  himself,  and  of  ability  to 
pay  them.  A  written  consent  of  such  person,  before  making  the 
appointment,  and  in  order  to  avoid  all  question  in  regard  to  enforc- 
ing payment  by  the  guardian,  it  has  been  recommended  to  insert,  in 
the  consent,  a  promise  to  pay  the  defendant  the  costs  that  may 
be  recovered  by  him  in  the  action.'  The  following  form  may  be 
used: 


'  12  Wend.  191.  «  39  Barb.  ."589. 

=  3  E.  D.  Smith,  596.  »  See  1  Term  R.  491. 

=  See  21  111.  164. 
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Cortland  county,  ss.  : 

I  hereby  consent  to  be  the  guardian  of  James  Jackson,  an  infant,  in 
a  suit  against  Richard  Roe ;  and  hereby  for  vahie  received,  promise 
and  agree  with  the  said  Richard  Roe,  to  pay  him  such  costs  as  he 
shall  recover  against  the  said  James  Jackson  by  judgment  in  the  said 
suit. 

February  1,  1868. 

JOHN  STYLES. 

Although  the  statute  does  not  prescribe  it,  it  is  well  that  this  be 
preceded  by  an  application  on  the  part  of  the  plaintiff,  which  may  be 
in  this  form : 

To  James  Punderpord,  Esq.,  a  Justice  of  the  Peace  of  the  town  of  Cin- 
cinnatu.%  Cortland  county,  If.  T. : 

I,  the  undersigned,  an  infant  under  the  age  of  twenty-one  yeai's, 

to  wit,  of  the  age  of  nineteen  years,  hereby  apply  to  you  to  issue  a 

summons  [or  attachment,  &c.,  as  the  case  may  be]  in  my  favor  against 

Richard  Roe,  and  that  previous  thereto  you  appoint  some  suitable 

person  as  my  guardian  in  such  suit. 

Dated  February  1,  1868. 

JAMES  JACKSON. 

The  order  of  the  justice  thereon  may  be  as  follows ; 

In  pursuance  of  the  annexed  [or  foregoing]  request  and  consent,  I 

do  hereby  appoint  John  Styles  as  the  guardian  of  James  Jackson, 

infant,  in  said  action. 

'   Dated  February  1,  1868. 

JAMES  PUNDERFORD,  Justice. 

When  these  papers  are  perfected,  the  justice  issues  the  summons  or 
other  process. 

§  1008.  If  an  infant  plaintiff  appear  by  attorney  or  in  person,  and 
judgment  be  for  him,  it  will  not  be  reversed  for  this  reason,  as  it  will 
when  against  him.'  But  this  is  otherwise  of  an  infant  defendant. 
He  must  have  a  guardian  in  all  cases,  or  he  may  get  rid  of  a  judg- 
ment in  his  own  favor,  upon  appeal,  if  the  appointment  be  omitted.'' 


'  7  John.  373.    3  E.  D.  Smith,  597.  Iowa,  157.    And  see  44  El.  503.    26  Ind. 

"2  John.    192.     8  id.   418.     Also  6  287.     58  id.  285.    26  Tex.  293.     39  Mo. 

Wend.  526.     6  Ind.  8.     21  lU.  137.     5  536. 
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And  this  guardian  must  be  a  real  person ;  it  is  not  sufficient  that  he 
be  a  fictitious  person." 

§  1009.  At  common  law,  costs  could  not  be  recovered  against  an 
infant  plaintiff.  The  statute,  however  gives  a  judgment  for  costs 
against  the  losing  party  in  all  cases,"  except  as  otherwise  prescribed 
by  law,  and  except  as  prescribed  by  section  3075  of  the  Code  of  Civil 
Procedure,  and  the  costs  so  allowed  may  be  collected  of  the  infant, 
and  the  next  friend  is  also  responsible  therefor.'  And  even  at  com- 
mon law,  where  an  infant  plaintiff  was  taken  in  execution,  and  com- 
mitted to  jail  for  costs,  the  court  refused  to  grant  him  summary  relief, 
and  held  that  his  only  remedy  was  by  writ  of  error.*  In  proceeding 
to  judgment  against  joint  debtors,  one  of  whom  is  an  infant,  it  was 
held,  prior  to  the  Code  of  Civil  Procedure,  that  a  guardian  need  not 
be  appointed  for  the  infant,'  and  this  is  still  undoubtedly  the  rule,  so 
far  as  the  joint  property  of  the  defendant  is  concerned ;  but  if  it  is 
intended  to  bind  the  individual  property  of  the  infant,  a  guardian 
must  be  appointed.  The  guardian  of  an  infant  plaintiff  is  at  com- 
mon law  liable  to  the  justice  for  his  fees  in  the  same  manner  as  if  he 
were  himself  the  plaintiff;'  and  he  is  also  liable  for  them  under  sec- 
tion 2887,  just  referred  to. 

§  1010.  Where  the,  defendant  is  an  infant,  the  plaintiff  must  see  to 
it  that  his  appearance  is  made  by  guardian.  On  the  return  of  the 
process,  if  the  defendant  neglect  to  appear,  or  appear  without  a 
guardian,  he  should  be  requested  to  nominate  a  guardian,  and  if  he 
refuse  to  do  so,  the  plaintiff  should  move  the  appointment  of  a  guard- 
ian for  him  pursuant  to  the  Code  of  Civil  Procedure.'  If  the  defend- 
ant appear  by  attorney,  the  plaintiff,  should  object  to  such  appearance, 
and  proceed  to  have  a  guardian  appointed. 

§  1011.  If  the  defendant  select  a  guardian,  he  appears  before  the 
justice  on  the  return  day  of  the  process,  mentions  his  choice  to  the 
justice,  and  ought  also  to  present  a  written  application  for  the 
appointment  of  that  person  as  his  guardian,  though  this  is  not  abso- 
lutely necessary.  If  a  writing  is  used,  it  may  be  in  the  following 
form: 


•  2  Cowen,  ^  11  Wend.  612,  615.     15  id.  64. 

"  Code  Civil  Procedure,  §  3074.  »  2  Esp.  473. 

=  Ante,  5  997.  '  Ante,  §  997.    Also,  Code,  j  2888. 
*2Str.  1217.    13  East,  6. 
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JUSTICE'S  COURT  —  Before  Stephen  Kellogg,  Esq.,  Justice  of 
_^_  Oie  Peace. 

James  Jackson, 

agrt. 

Bichaj-d  Roe. 


To  Stephen  Kellogg,  Justice  of  the  Peace  : 

I,  the  undersigned,  an  infant  under  the  age  of  twenty-one  yeara, 
to  wit,  of  the  age  of  nineteen  years,  hereby  apply  to  you  for  the 
appointment  of  John  Nokes  as  my  guardian  in  the  above  entitled  suit. 

Dated  February  10,  1869. 

RICHARD  ROE. 

The  guardian's  consent  may  be  in  this  form  : 

JUSTICE'S  COURT  — Before  Stephen  Kellogg,  Esq.,  Justice. 

James  Jackson, 

agt. 
Richard  Roe. 


Cortland  county,  ss.  .* 

I  consent  to  be  the  guardian  of  Richard  Roe,  an  infant,  the  defend- 
ant in  the  above  entitled  cause. 

JOHN  NOKES. 

February  10,  1869. 

The  appointment  may  be  as  follows : 
JUSTICE'S  COURT  — Before  Stephen  Kellogg,  Justice. 
James  Jackson, 

Sigt. 

Richard  Roe. 


In  pursuance  of  the  annexed  (or  above)  application  and  consent,  I 
do  hereby  appoint  John  Nokes  therein  named  as  guardian  for  Richard 
Roe,  infant  defendant  in  this  action. 

STEPHEN  KELLOGG,  Justice  of  the  Peace. 

February  10,  1.69. 

The  same  forms,  with  the  proper  changes,  may  be  used,  if  the 
defendant  do  not  appear  on  the  return  day  of  the  process,  or  if  he 
refuse  or  neglect  to  nominate  a  guardian.  The  justice  should  in  all 
cases  enter  the  appointment  of  a  guardian  for  an  infant  in  his  docket. 
The  guardian  is  not  liable  for  the  costs  of  the  suit.' 

'  Code  Civil  Procedure,  §  2888,    Ante,  {  997 
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§  1012.  The  statute  which  requires  that  an  infant  shall  appear  by 
nextfriertd  or  guardian,  does  not  prevent  the  employment  of  an  attor- 
ney to  conduct  the  suit.  The  statute  was  not  intended  to  deprive  the 
infant  of  the  professional  aid  of  an  attorney,'  who  may  be  employed 
by  either  the  infant  or  the  guardian. 

§  lOlS.  An  idiot  being  incapable  of  appointing  an  attorney,  must 
.«,ppear  in  person,  when  the  couit  should  designate  some  one  to  con- 
duct the  prosecution  or  defense  of  the  action  for  him."  In  Indiana, 
under  their  statute,  a  defendant  of  unsound  mind  answers  by  a  com- 
mittee.^ 

§  1014.  It  is  provided  by  the  Code  of  Civil  Procedure'  that,  in  an 
action  or  special  proceeding,  a  married  woman  appears,  prosecutes  or 
defends,  alone  or  joined  with  other  parties,  as  if  she  was  single,  it  is 
not  necessary  or  proper  to  join  her  husband  with  her  as  a  party  in  any 
action  or  special  proceeding  affecting  her  separate  property.  By  sec- 
tion 3347,  subdivision  3,  this  is  applicable  to  justices'  courts. 

§  1015.  At  common  law,  where  an  action  was  brought  against  hus- 
band and  wife,  the  wife  being  an  infant,  it  was  necessary  that  she 
should  appear  by  guardian.  The  rule  is  not  in  terms  abrogated  by 
any  of  the  statutes  above  referred  to ;  section  450  of  the  Code  is  clearly 
intended  to  remove  the  rule  requiring  an  adult  wife  to  prosecute  or 
defend  by  next  friend  or  guardian,  and  has  no  reference  to  the  case 
of  a  minor,  and  therefore,  where  an  infant  wife  is  defendant,  the  safer 
course,  if  not  the  indispensable  one,  is  to  have  a  guardian  appointed 
for  her.  This  guardianship  belongs  to  the  husband,  where  there  are 
no  especial  reasons  making  him  an  improper  person.^ 

§  1016.  An  appearance  of  some  kind  by  the  plaintiff  is  essential  to 
authorize  the  justice  to  proceed  and  give  judgment  in  his  favor,  unless 
it  is  waived  by  the  defendant."  And  this  is  the  rule  where,  after  the 
parties  had  appeared,  the  justice  suspends  the  trial  for  a  time,  and 
then  resumes  it  in  the  plaintiff's  absence.' 

§  1017.  Where  a  plaintiff  commences  an  action  before  a  justice,  and 
the  defendant,  before  the  return  day,  goes  to  the  justice  and  confesses 
a  judgment  for  the  amount  claimed,  he  thereby  waives  the  plaintiff's 
appearance,  and  the  judgment  is  valid.     If,  however,  he  confesses 

« 

>  11  Wend.  164.  •  §  450. 

"  Tidd's  Pr.  63.    Cooper's  Med.  Juris.  °  1  Paig-e,  488.     3  Minn.  202. 

374.      Shelf,  on  Lunacy,  395.     3  Edw.  '9  John.  140.    Code  Civil Proc.  §2891 

Ch.  370.  '  l3  John.  468. 

=  2  R.  S.  42,  §  as.'    9Ind.  302. 
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judgment  for  less  than  the  plaintiff's  claim,  the  plaintiff  may  disavow 
it,  and  proceed  in  his  action,  or  «lect  to  affirm  the  judgment  confessed. 

§  1018.  In  like  manner,  no  judgment  in  favor  of  the  defendant  can 
be  rendered,  unless  he  appear  either  personally  or  by  attorney  to 
demand  it,  or  the  plaintiff  should  appear  and  discontinue  his  action, 
or  be  nonsuited,  and  consent  that  it  be  entered  against  him,  which 
would  be  considered  a  waiver  of  the  defendant's  ai;ipearance.  And 
the  section  of  the  statute  authorizing  a  judgment  of  nonsuit  in  certain 
cases,  should  be  taken  with  the  qualification,  that  if  the  defendant  do 
not  appear,  no  judgment  can  be  entered  in  his  favor,  unless  his 
appearance  is  in  some  way  waived  by  the  plaintiff. 

§  1019.  Although  a  defendant,  or  other  party,  is  present  in  court, 
yet  if  he  declines  to  take  any  part  in  the  proceedings,  he  is  not  con- 
sidered as  appearing.' 

§  1020.  If  the  defendant  appears  and  asks  to  have  his  cause  called, 
and  is  informed  by  the  justice  that  there  is  no  such  cause,  and  there- 
upon leaves  the  court,  the  justice  has  no  power,  afterward,  to  proceed 
in  the  cause  in  the  absence  of  the  defendant." 

§  1021.  A  judgment  cannot  be  rendered  against  a  defendant  until 
he  appear  in  proper  form,  except  in  two  cases  :  1,  against  a  defend- 
ant having  a  right  by  law  to  appear  in  proper  person,  or  by  attorney, 
upon  the  return  of  a  summons  personally  served ;  and,  2,  upon  such  a 
defendant  upon  the  return  of  an  attachment  duly  executed,  and  the 
return  of  a  summons  issued  therewith,  and  served.  If  the  defendant 
have  not  this  right,  a  judgment  rendered  against  him,  on  summons 
or  attachment,  even  upon  his  default,  will  be  reversed  on  appeal. 
Thus,  should  a  justice  render  judgment  against  an  infant  defendant 
on  his  default,  upon  the  return  of  a  summons  personally  served,  with- 
out first  appointing  him  a  guardian  to  appear  and  defend,  the  judg- 
ment is  erroneous.' 

'5  HiU,  428.     5  Denio,  68,  62.  '  2  John.  192.    8  id.  418.     11  id.  460. 

=  3  Abbott,  109.  Code  Civil  Proced.  §  2888. 
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CHAPTER    XI. 

OP  PLEADING  BY  THE  PLAESTTIPF. 

§  1022.  The  Code  of  Civil  Procedure,  §  2934,  provides  that : 

"At  the  place,  and  within  one  hour  after  the  time,  speci- 
fied in  the  summons  for  the  return  thereof;  or,  where  an  order  of 
arrest  is  granted  and  executed,  within  twelve  hours  after  the  defend- 
ant is  brought  before  the  justice ;  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  voluntarily  appear  to  join  issue,  the  plead- 
ings of  the  parties  must  be  made,  and  issue  must  be  joined.  Where 
both  parties  appear  upon  the  return  of  the  summons,  an  issue  must  be 
joined  before  an  adjournment  is  had,  except  when  the  defendant 
refuses  or  neglects  to  plead." 

§  1023.  By  pleading  is  not  meant  the  arguing  or  advocating  the 
cause  before  the  court,  but  the  allegations  of  the  parties,  briefly  setting 
forth  the  cause  of  action  on  the  part  of  the  plaintiff,  and  the  defense 
on  the  part  of  the  defendant.  In  courts  of  record,  under  the  former 
system  of  pleading,  these  were  required  to  conform  to  a  variety  of 
artificial  rules,  which  rendered  it  necessary  to  prepare  them  with 
great  care  and  skill.  In  justices'  courts,  less  strictness  was  required, 
but  still  it  was  necessary  to  observe  the  general  rules  if  objections 
were  made  to  any  want  of  form  or  substance  in  the  pleading. 

§  1024.  At  common  law  the  pleadings  consisted,  1,  of  the  declaraiwn 
or  count,  in  which  the  plaintiff  stated  the  facts  upon  which  he  claimed 
to  recover.  2.  The  plea,  in  which  the  defendant  stated  the  defense 
which  he  relied  upon.  3.  The  replication,  in  which  the  plaintiff"  might 
state  facts  in  answer  to  any  new  matter  contained  in  the  plea.  4. 
The  rejoinder,  in  which  the  defendant  might  state  facts  in  answer  to 
the  matter  of  the  replication.  5.  The  rebutter,  a  further  answer  to 
the  rejoinder;  and  6,  a  surrebutter,  an  answer  to  the  rebutter.  The 
rules  of  pleading  required  a  continuance  of  the  allegation  of  one 
party,  and  the  answer  of  the  other  until  an  issv£  was  formed  by  the 
affirmance,  on  one  side,  of  a  material  fact  which  was  denied  upon 
the  other,  and  which  the  court  or  jury  were  to  try.  A  demurrer  might 
be  interposed  to  the  declaration,  plea,  or  any  subsequent  pleading. 
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This  was  an  answer  which,  without  denying  the  allegations  in  the 
pleading  demurred  to,  insisted  that  they  did  not  in  law  constitute  a 
cause  of  action,  or  a  defense,  as  the  case  might  be.  The  whole  sys- 
tem has  been  abrogated  by  the  Code  of  Civil  Procedure,  and  plead- 
ings in  justices'  courts  are  now  regulated  entirely  by  its  provisions. 

§  1025.  The  Code  of  Civil  Procedure  prescribes  the  rules  to  be  ob- 
served in  the  courts  of  justices  of  the  peace,  in  relation  to  pleading. 
They  are  the  following : 

I.  The  pleadings  in  these  courts  are : 
:    (1.)  The  plaintiff's  complaint. 

(2.)  The  defendant's  answer. 

(3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action,  separately  stated  therein. 

(4.)  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated  in 
the  answer.' 

II.  The  pleadings  except  in  the  case  of  an  answer  setting  up  that 
the  title  to  real  property  will  come  in  question,  may  be  oral  or  written, 
if  it  is  oral,  the  substance  thereof  must  be  entered  by  the  justice  in 
his  docket-book ;  if  it  is  written,  it  must  be  filed  by  him,  and  a  refer- 
ence to  it  made  in  his  docket-book.  A  pleading  is  not  required  to  be 
in  any  particular  form ;  but  it  must  be  so  expressed,  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended." 

III.  The  complaint  must  state,  in  a  plain  and  direct  manner,  the  facts 
constituting  the  cause  of  action ;  and  the  plaintiff  may  unite,  in  the 
same  complaint,  two  or  more  causes  of  action,  where  they  all  arise 
out  of 

(1.)  The  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action ;  or 

(2.)  Contract,  express  or  implied ;  or 

(3.)  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the 
causes  of  action  so  united  belong  to  one  of  the  foregoing  subdivisions 
of  this  section ;  that  they  are  consistent  with  each  other ;  that  they 
require  the  same  judgment ;  and,  except  as  otherwise  prescribed  by 
law,  that  they  affect  all  the  parties.  Where  a  cause  of  action,  for 
which  a  defendant  might  be  arrested,  is  united  with  a  cause  of  action, 
for  which  he  cannot  be  arrested,  an  execution  against  the  person  of 
the  defendant  cannot  be  issued  upon  the  judgment.' 

'  Code  CivU  Proc.  §  2935.  =  Id.  §§  2936,  2937. 

»  Id.  §  2951,  2940. 
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IV".  The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material  alle- 
gations thereof.  It  may  also  set  forth,  in  a  plain  and  direct  manner, 
new  matter,  constitnting  one  or  more  defenses  or  counterclaims.' 

The  counterclaim  specified  in  the  last  section,  must  be  one  of  the 
following  causes  of  action  against  the  plaintiff",  or,  in  a  proper  case, 
against  the  person  whom  he  represents,  and  in  favor  of  the  defendant, 
or  of  one  or  more  defendants,  between  whom  and  the  plaintiff  a  sepa- 
rate judgment  may  be  had  in  tho  action : 

(1.)  A  cause  of  action,  arising  out  of  the  contract  or  transaction, 
set  forth  .in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action. 

(2.)  In  an  action  on  contract,' any  other  cause  of  action  on  contract, 
existing  at  the  commencement  of  the  action."  But  the  counterclaim, 
specified  in  subdivision,  second  of  the  last  section,  is  subject  to  the 
following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissory  note 
or  bill  of  exchange,  a  demand  existing  against  the  party  thereto,  or 
an  assignee  of  the  contract,  at  the  time  of  the  assignment  thereof,  and 
belonging  to  the  defendant,  in  good  faith,  before  notice  of  the  assign- 
ment, must  be  allowed  as  a  counterclaim,  to  the  amount  of  the  plain- 
tiff's demand,  if  it  might  have  been  so  allowed  against  the  party,  or 
the  assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it  became 
due,  a  demand,  existing  against  a  person  who  assigned  or  transferred 
it,  after  it  became  due,  must  be  allowed  as  a  counterclaim,  to  the 
amount  of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed 
against  the  assignor,  while  the  note  or  bill  belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the 
name  of  a  plaintiff,  who  has  no  actual  interest  in  the  contract  upon 
which  it  is  founded,  a  demand  against  the  plaintiff  shall  not  be 
allowed  as  a  counterclaim ;  but  so  much  of  a  demand  existing  against 
the  person  whom  he  represents,  or  for  whose  benefit  the  action  is 
brought,  as  will  satisfy  the  plaintiff's  demand,  must  be  allowed  as  a 
counterclaim,  if  it  might  have  been  so  allowed  in  an  action  brought 
by  the  person  beneficially  interested  therein.     The  counterclaim,  hbw- 

'  Code  Civil  Proced.  §  2938.  » Id.  §  501. 
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ever,  cannot  be  interposed,  unless  it  is  of  such  a  nature  that  a  justice's 
court  has  jurisdiction  of  a  cause  of  action  founded  thereon.' 

In  an  action  against  an  executor  or  an  administrator,  or  other  per- 
son sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as 
a  counterclaim,  a  demand  belonging  to  the  decedent,  or  other  person 
whom  he  represents,  where  the  person  so  represented  would  have  been 
entitled  to  set  forth  the  same,  in  an  action  against  him.''  * 

In  an  Action  brought  by  an  executor  or  administrator,  in  hia  repre- 
sentative capacity,  a  demand  against  the  decedent,  belonging,  at  the 
.time  of  his  death,  to  the  defendant,  may  be  set  forth  by  the  defend- 
ant as  a  counterclaim,  as  if  the  action  had  been  brought  by  the 
decedent  in  his  life-time ;  and,  if  a  balance  is  found  to  be  due  to  the 
defendant,  judgment  must  be  rendered  therefor  against  the  plaintiff 
in  his  representative  capacity.  Execution  can  be  issued  upon  such  a 
judgment,  only  in  a  case  where  it  could  be  issued  upon  a  judgment, 
in  an  action  against  the  executor  or  administrator.^  The  defendant, 
however,  cannot  take  judgment  against  the  plaintiff  upon  a  counter- 
claim for  a  sum  exceeding  two  hundred  dollars." 

V.  In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse  party, 
or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate  causes  of 
action,  where  it  is  not  sufficiently  explicit  to  be  understood ;  or  where 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the  demurrer 
well  founded,  it  must  permit  the  pleading  to  be  amended ;  and  if  the 
party  fails  so  to  amend,  the  defective  pleading,  or  part  of  a  pleading, 
demurred  to,  must  be  disregarded.  If  the  court  deems  the  demurrer 
not  well  founded,  it  must  permit  the  party  making  it  to  plead  over,  at 
his  election. ° 

VI.  For  the  pui^ose  of  setting  forth  a  cause  of  action,  defense  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for  the 
payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver  the 
instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state  that 
there  is  due  to  him' thereupon ^  from  the  adverse  party,  a. specified  sum, 
which  he  claims  to  recover  or  to  set  off." 

VII.  The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account  or 

'  Code  Civil  Proc.  §§  502,  2945.  ■*  Id.  §  2946. 

« Id.  §  505.  '  Id-  §  2939. 

»  Id.  §506.  "Id.  §2941. 
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demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his  power  so 
to  do,  at  that  or  another  specified  time ;  and  in  case  of  his  default,  it 
may  preclude  him  from  giving  evidence  of  such  parts  thereof,  as  have 
not  been  so  exhibited  or  stated.' 

VIII.  A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied  that 
the  adverse  party  has  been  misled  thereby,  to  his  prejudice.' 

IX.  If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case.^ 

X.  The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over  upon 
the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction 
of  the  court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party,  in  consequence  of  the  amendment  or  pleading  over,  an  adjourn- 
ment must  be  granted.    The  court  may  also,  in  its  discretion,  require, 

_  as  a  condition  of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party.' 

§  1026.  Under  the  corresponding  provision  of  the  former  Code  it  was 
held  that  no  reply  or  other  pleading  after  the  answer  was  admissible  in 
these  courts,  the  allegation  of  new  matter  in  the  answer  being  con- 
sidered as  denied  by  the  plaintiff.'  There  is  no  particular  mode  by 
which  several  causes  of  action  or  defense  are  to  be  separated  from 
each  other,  any  mode  which  apprizes  the  opposite  party  of  what  is 
intended  is  sufficient.  It  is  so  held  in  regard  to  the  complaint,  and 
the  same  rule  applies  to  the  answer.'  The  pleadings  are  not  to  be 
verified.'  If  there  is  a  misjoinder  of  causes  of  action  in  the  complaint, 
as  if  one  for  a  tort  is  joined  with  one  on  contract,  the  plaintiff  may  be 
required  upon  joining  issue,  or  before  proceeding  to  trial,  to  elect  on 
whjch  one  he  will  proceed  and  claim  to  recover ;  if  no  such  or  any 
objection  is  taken,  the  plaintiff  may  recover  on  either  or  both,  on 
making  out  a  proper  case.'  Probably  also  now,  as  before  the  Code, 
a  demurrer  may  be  interposed  to  a  misjoinder,  and,  if  sustained,  by 
section  2939,  the  justice  must  permit  the  pleading  to  be  amended. 

"Code   Civil  Procedure,  §  2942.  »  4  How.  Pr.  47.     6  id.   186.     37  id. 

^  Id.  }  2943.  455.     22  Barb.  152.     30  id.  345. 

=  Id.  \  2S91.  '  22  Barb.  246. 

"  Id.  §  2944.  3  Hun,  429.     4  id.  309.  '  2  Sand.  229. 

X7  id.  27.  "  9  How.  Pr.  118.    Supra,  §  772. 
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[§  1026a.J  It  will  be  observed  that  the  f(mU  constituting  the  cause 
of  action  or  defense  alone  are  to  be  stated.  Mere  inferences  or  con- 
clusions of  law  are  not  facts.  The  complaint  or  answer  should  state 
each  particular  fact  which  contributes  to  make  up  the  cause  of  action 
or  defense.  Thus  in  an  action  against  one  who  undertook  for  hire  to 
carry  a  package  for  the  plaintiff,  and  by  his  negligence  it  was  injured, 
there  are  two  facts ;  1,  the  defendant's  undertaking  to  carry  the 
package ;  and  2,  that  by  his  negligence  it  was  injured.  Th0  complaint 
should  allege  both ;  and  a  statement  that  the  defendant  was  liable 
to  him  for  an  injury  to  the  package,  would  probably  be  regarded  as 
insufficient  if  objected  to.  The  provisions  of  the  Code  of  Civil  Pro- 
cedure, however,  while  intended  to  protect  the  rights  of  the  parties 
by  requiring  each  to  give  to  the  other  distinct  notice  of  the  claim  or 
defense  he  relies  upon,  are  also  so  drawn  as  to  prevent  captious  and 
technical  objections  to  sufficiency  of  pleadings.  The  demurrer  which 
is  permitted  when  the  pleading  is  not  sufficiently  explicit,  enables  a 
party  to  obtain  a  full  statement  of  the  facts  he  is  to  meet ;  and  the 
power  of  the  court  to  order  the  pleading  amended,  and  to  permit  an 
amendment  in  any  stage  of  the  action,  will  prevent  any  injustice 
arising  from  the  want  of  skill  in  the  party  pleading.  Pacts  may  be 
stated  according  to  their  legal  effect.'  Where  a  payment  or  a  promise 
is  pleaded,  the  payment  or  the  promise  should  be  averred  and  not  the 
facts  on  which  they  are  presumed  or  applied.''  And  so  in  similar 
cases,  the  facts,  and  not  the  evidence  thereof  or  conclusions  of  law 
are  to  be  pleaded." 

§  1027.  By  the  Revised  Statutes  a  very  simple  and  convenient 
method  of  pleading,  in  actions  brought  upon  statutes  or  for  penalties 
incurred  under  the  provisions  of  statutes,  was  provided.  In  actions 
of  debt  brought  to  recover  the  value  of  goods  or  other  things  received 
contrary  to  the  provisions  of  a  statute,  it  was  sufficient  to  allege  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  amount  claimed 
"whereby  an  action  hath  accrued  to  him  'according  to  the  provisions 
of  the  statute  regulating  the  rate  of  interest  on  money,' "  or  other 
statute  as  the  case  might  require,  or  in  some  other  general  terms 
referring  to  such  statute.  So  also,  the  action  of  assumpsit  might  be 
employed  and  a  similar  manner  of  pleading  used ;  or  if  the  action 
were  for  goods  received  contrary  to  the  provisions  of  the  statute,  a 

'  1  Coins.  117.    7  Barb.  85.    25  id.  457.         '  26  Barb.  457.    33  id.  123.    4  Minn. 
»  8  Barb.  250.     15  id.  34.  407.     72  N.  Y.  170. 
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similar  form  of  pleading  might  be  used  in  trover.  So  in  actions  of 
debt  to  recover  any  penalty  or  forfeiture  given  by  statute,  it  was  suffi- 
cient to  allege,  in  the  pleading,  that  the  defendant  vfa.a  indebted  to 
the  plaintiff  in  the  amount  of  the  penalty,  whereby  an  action  had 
accrued  to  the  plaintiff  according  to  the  provisions  of  the  statute 
naming  it  as  above  stated.  And  similar  provisions  were  made  for 
actions  of  assumpsit  for  the  recovery  of  such  penalty,  and  actions  of 
trover  to  recover  goods  or  things  forfeited  by  any  statute.'  In  actions 
against  public  officers  they  were  permitted  to  plead  the  geneo^al  issue, 
which  was  a  formal  denial  of  the  matters  alleged  in  the  declaration, 
and  give  the  defense  which  they  had  under  this  plea."  It  has  been 
questioned  whether  the  Code  of  Procedure,  by^ prescribing  new  forms 
of  pleading  in  all  cases,  has  repealed  these  provisions,  and,  although 
the  first  decision  was  to  the  effect  that  it  had  repealed  them,^  the 
subsequent  authorities  are  that  it  has  not,  and  that  these  forms  and 
rules  may  be  yet  followed  in  those  cases."  StiJl  it  will,  be  safer,  and 
in  most  instances  just  as  well  to  follow  the  Code  rule. 

§  1028.  Courts  are  bound  to  take  notice  of  all  public  or  general 
statutes,  and  these  need  not  be  set  forth  in  pleading.  Within  this 
class  of  laws,  are  all  acts  in  relation  to  any  public  officers,  which  are 
common  to  that  class  of  officeis  throughout  the  state,  as  to  sheriffs, 
constables,  trustees  of  school  districts  and  the  like  ;  all  acts  concern- 
ing trade  in  general  or  any  particular  trade ;  and  acts  which  concern 
the  people  of  the  state  generally,  although  in  relation  to  a  particular 
locality,  as  an  act  in  relation  to  the  holding  of  a  special  term  of  a 
court  at  a  particular  place,  the  navigation  of  a  particular  river,  &c. 
Private  statutes,  which  are  such  as  relate  to  a  corporation  or  a  single 
individual,  and  the  by-laws  of  a  town  or  village  were  formerly  required 
to  be  set  forth  substantially  in  pleading.  These  are  facts  which  aid 
in  constituting  the  cause  of  action  or  defense,  and  should,  therefore, 
be  so  stated  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended." 

§  1029.  Under  the  former  system  of  pleading,  certain  allegations 
were  required  to  be  made  in  pleadings  which  were  untrue  in  fact, 
but  which,  under  the  mild  nam«  of  legal  fictions,  the  law  permitted 

'  2  R.  S.  351,  §§  1,  2,  3.     And  id.  482,  '  8  How.  Pr.  R.  431. 

§§  10,  11,  12.     3  id    (Banks'  5tli  ed.)  *  5  Abbott,  384.     9  Bosw.   614,   and 

633  and  784,  §§  8,  9,  10.  refs. 

'  2  R.  S.  353,  5  15.      3  id.  (Banks' 5tli  '  Seei  7  Wis.  282.     Id.  484.     10  John, 

ed.)  634,  §  9.  300. 
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for  the  furtherance  of  justice,  And  with  this  benevolent  purpose, 
the  courts  would  not  permit  them  to  be  contradicted.  For  example, 
in  an  action  of  trover,  which  was  the  remedy  where  the  defendant 
had  unlawfully  appropriated  the  goods  of  the  plaintiff,  the  plaintiff 
alleged  that  he  casually  lost  the  goods,  and  that  the  defendant  had 
found  them,  and  then  converted  them  to  his  own  use.  The  allega- 
tions as  to  the  loss  and  finding  were  legal  fictions.  If  the  conversion 
were  proved,  they  were  inferred,  and  the  defendant  could  not  contro- 
vert them.  All  these  legal  fictions  are  now  done  away,  and  it  is  suffi- 
cient to  allege  facts  which,  if  proved,  constitute  a  right  to  the  relief 
demanded.  In  an  action  for  work  and  laboy,  the  facts  to  be  alleged 
are,  that  the  service  was  performed  for  the  defendant,  and  that  it  was 
so  performed  at  his  request.  In  an  action  upon  a  loan  of  money  — 
that  the  plaintiff'  loaned  it  to  the  defendant.  In  an  action  for  wrong- 
fully converting  any  of  the  property  of  the  plaintiff — that  the  defend- 
ant wrongfully  converted  it  to  his  use. 

§  1030.  The  rule  of  construction  in  relation  to  pleadings  in  justice's 
courts  has  always  been,  that  the  language  used  by  a  party  should  be 
liberally  construed,  and  if  it  has  two  meanings,  it  should  be  taken  in 
the  sense  most  favorable  to  support  the  pleading.'  This  rule  has  now 
been  substantially  adopted  in  pleading  in  courts  of  record,  where  for- 
merly every  intendment  was  against  the  pleader,  and  in  favor  of  his 
adversary."  But  this  rule  relates  to  questions  of  form  only,  and  it  is 
applicable  in  regard  to  the  fundamental  requisites  of  the  cause  of 
action  itself.  ° 

§  1031.  1.  The  complaint  should  set  forth  a  cause  of  action 
against  the  same  parties  who  are  named  as  defendants  in  the  process.'' 
If  issued  against  a  defendant  under  a  fictitious  name,  as  soon  as  his 
true  name  is  discovered  the  proceedings  should  be  amended  so  as  to 
make  them  conform  to  the  fact.  So,  if  a  defendant  be  brought  into 
court  under  a  mistaken  Christian  or  surname,  the  plaintiff  should 
have  the  proceedings  amended  by  the  insertion  of  his  true  name  in 
them.     This,  the  justice  has  power  to  do.° 

§  1032.  Where  the  complaint  is  against  partners,  it  should  appear 
who  are  intended.     Thus,  if  the  defendants  made  a  promise  as  the  firm  * 

'  5  John.  122.     10  id.  104.     2  Wend.  =  Code,  §  51fl. 

.580.     2  Hill,  504.     3  Barb.  611.     4  id.  '  31  Barb.  522. 

361.    1  Sand.  261.    1  Hilton,  67.    Id.  430.  *  16  Ind.  89. 

8  Wis.  372.     17  id.  448.     14  Ohio,  N.  '  Code  Civil  Proced.  §  2884.    See  also 

S.  27.  .2  Cal.  562.     Infra,  §§  1752,  &;c. 
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of  A.  B.  &  Co.,  it  should  be  alleged  that  they  were  partners,  and  under 
such  firm  name  made  the  promise.  The  provisions  of  the  Code  per- 
mit this  to  be  done  in  any  form,  which  will  be  such  as  to  enable  a 
person  of  ordinary  understanding  to  know  what  it  intended.  If,  on 
the  other  hand,  the  action  is  brought  by  partners,  it  is  necessary  that 
they  allege  that  they  are  such.  If  they  do  not,  it  is  presumed  they 
are  joint  creditors.' 

§  1033.  G-enerally,  the  statement  of  time  and  place  where  the  cause 
of  action  arose  is  immaterial.  Under  the  former  system  of  pleading, 
in  courts  of  record,  a  time  and  place  were  required  to  be  stated,  but 
the  plaintiff  might,  in  most  cases  maintain  his  action  by  proving  that 
his  cause  of  action  arose  on  any  other  day,  or  at  any  other  place.' 
In  the  case  of  actions  which  were  required  to  be  tried  in  any  particu- 
lar place  or  county,  it  was  necessary  for  the  pooof  to  agree  with  the 
pleading,  and  where  time  was  a  material  part  of  the  contract,  as  where 
the  defendant  violated  a  contract  to  work  from  such  a  day  to  such  a 
day,  it  was  necessary  to  allege  and  prove  it.  So,  where  a  written 
instrument  was  set  forth  in  a  pleading,  the  date  of  which  was  mate- 
rial, if  the  proof  varied  from  the  time  specified  in  the  pleading,  the 
variance  was  fatal.  The  Code  has,  however,  provided  a  remedy  for 
all  variances,  where  the  court  is  satisfied  that  the  party  has  not  been 
misled  to  his  prejudice  thereby.  It  is  well,  however,  to  be  careful  in 
making  the  complaint,  so  as  to  render  unnecessary  a  reliance  upon 
the  power  of  the  justice  to  amend  the  proceedings,  or  to  disregard  a 
variance,  and  in  order  to  do  this,  the  plaintiff  should  see,  1,  that  his 
complaint,  whether  oral  or  in  writing,  is  against  the  proper  parties ; 
2,  that  it  states  facts  which  show  a  cause  of  action  against  them ;  3, 
if  there  be  more  than  one  cause  of  action,  that  facts  be  stated  to  show 
each  one  distinctly. 

§  1034.  Where  the  action  is  for  the  violation  of  special  contracts  not 
under  seal,  to  do  or  not  to  do  certain  things,  as  on  awards,  contracts 
to  pay  money  in  consideration  of  forbearance,  or  upon  exchanges  of 
property,  contracts  to  indemnify  one  for  goods  sold  to  another,  to 
employ  a  servant  to  perform  certain  labor,  to  accept  and  pay  for  an 
article  bought,  for  a  breach  of  warranty  or  the  like ;  the  complaint 
should  state  the  contract  in  such  manner  as  to  show  the  consideration 
upon  which  it  was  made,  the  agreement  of  the  parties,  the  perform- 
ance by  the  plaintiff  of  whatever  was  required  by  the  agreement  to 

1 
.    '  3  Duer,  644.    See  23  Cal.  349.  '  1  Kansas,  307. 
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be  done  by  him  as  a  condition  precedent  to  the  performance  by  the 
defendant  on  his  part,  and  the  neglect  or  refusal  of  the  defendant  to 
perform  on  his  part.' 

§  1035.  It  is  sufficient,  in  general,  to  state  so  much  of  any  contract, 
consisting  of  several  distinct  parts  and  collateral  provisions,  as  con- 
tains the  entire  consideration  for  the  act,  and  the  entire  act  which  is 
to  be  done  in  virtue  of  such  consideration ; ''  and  the  rest  of  the  con- 
tract, which  only  respects  the  liquidation  of  damages,  after  a  right  to 
them  has  accrued  by  a  breach  of  the  contract,  is  matter  proper  to  be 
given  in  evidence  to  Ihe  justice  or  jury  in  respect  to  the  damagfes,  but 
not  necessary  to  be  shown  to  the  court,  in  the  first  instance,  on  the 
face  of  the  record.  In  an  action  founded  on  fraud,  it  is  unnecessary 
that  the  consideration  should  be  set  forth  particularly.  It  is  enough 
to  say  a  valuable  consideration  was  paid,  and  that  the  plaintiff  satisfied 
the  defendant,  without  anything  more.^  "Where  a  part  of  a  considera- 
tion, or  one  of  several  considerations,  is  friwlous  or  void,  it  is  suffi- 
cient to  notice  only  the  valid  consideration,  though,  if  the  void  part 
be  stated,  it  will  not  vitiate  the  declaration ;  but  no  mode  of  pleading 
can  enable  a  plaintiff  to  recover,  where  a  part  of  an  executory  con- 
sideration is  illegal.* 

§  1036.  Where  a  contract  is  made  by  the  agent  or  attorney  of  a 
party,  it  is  sufficient  to  state  it  in  the  complaint  as  the  contract  of  the 
principal,  for  such  is  its  legal  effect ; "  and  in  stating  the  contract  itself, 
it  is  sufficient  merely  to  state  the  parts  of  the  promise,  the  breach 
of  which  is  complained  of,  and  which  goes  to  establish  a  cause  of 
action ;  and  it  is  not  necessary  to  state  other  parts,  not  qualifying 
or  varying  in  any  respect  those  the  breach  of  which  is  complained  of; 
as  where  the  plaintiff  declared  that  in  consideration  of  his  redelivery 
to  the  defendant  of  an  unsound  horse,  which  he  had  before  then  sold 
to  the  plaintiff,  the  defendant  promised  to  deliver  to  him  aywth&r 
horse,  which  would  be  worth  £80,  and  be  a  young  hoise,  and  then 
alleged  a  breach  in  both  these  respects,  the  declaration  was  held 
sufficient,  though  the  proof  was  not  only  of  a  promise  that  the  second 
horse  should  be  worth  £80,  and  be  a  young  horse,  but  also  of  a  war- 
ranty that  it  was  sound,  and  had  never  been  in  harness.'  An  averment 
that  the  plaintiff  bought  "  of  A.  B,,  acting  as  defendant's  agent," 

'  Key.  Decis.  235.  "  1  Hall,  298.     20  HI.  629.    12  Mich. 

»  See  9  Minn.  246.     34  Barb.  522.  138. 

=  9  Cowen,  22.  '  1  Chit.  PI.  267. 

*  20  Wend.  24.     4  HiU,  424. 
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is  sufficient  without  an  averment  that  he  was  such  agent,  and  is  only 
another  form  of  declaring  that  he  purchased  from  the  defendant.' 

§  1037.  If  the  contract  be  in  the  alternative,  it  should  be  so  stated, 
and  if  it  be  in  writing,  it  is  generally  the  best  way  to  allege  the 
making  of  it,  either  setting  it  forth  in  a  written  complaint,  or 
producing  it  and  pleading  orally,  and  stating  the  facts  which  show 
a  performance  or  offer  to  perform  by  the  plaintiff,  and  a  breach  of 
the  contract  by  the  defendant.  If  there  be  anything  on  the  part 
of  the  plaintiff  which  was  to  have  been  performed,  as  a  condition, 
upon  which  the  obligation  on  the  part  of  the  defendant  was  to 
attach,  it  should  be  averred  to  have  been  performed,  or  offered  or 
tendered  to  be  performed,  and  the  manner  of  performance  or  offer 
stated,  in  order  that  it  may  appear  to  agree  with  the  terms  of  the 
contract  or  condition." 

§  1038.  In  like  manner  where  the  consideration  of  the  defendant's 
promise  is  executory,  that  is,  to  be  performed  by  the  plaintiff  before 
the  defendant  is  obliged  to  fulfill  his  engagement  on  his  part,  the 
plaintiff  must  aver  that  he  has  performed  his  part  of  the  contract, 
or  show  some  excuse  for  not  having  done  so.  He  must  also  show  per- 
formance, or  an  offer  to  perform,  in  the  case  of  mutual  covenants, 
and  agreements,  either  where  the  performance  is  to  be  at  tho  same 
time  on  each  side,  or  where  the  plaintiff's  performance  is  expressly 
made  a  condition  precedent.  So  of  all  agreements,  where  mutual 
acts  are  to  be  done  at  the  same  time.^  If  a  demand  was  necessary, 
it  is  sufficient  to  allege  that  the  plaintiff  requested,  &c.,  for  that  is 
equivalent  to  a  demand.* 

§  1039.  In  stating  an  excuse  of  performance  by  the  plaintiff,  he 
must  allege  his  readiness  to  perform  the  act,  and  the  particular  cir- 
cumstances which  constitute  such  excuse.''  He  should,  in  general, 
show  that  the  defendant  either  prevented  the  performance,  or  rendered 
it  unnecessary  to  do  the  prior  act,  by  his  neglect,  or  by  his  discharg- 
ing the  plaintiff  from  performance.  Where  the  defendant  had  agreed 
to  attend  at  a  certain  place,  to  receive  from  the  plaintiff  and  his  wife 
a  conveyance  of  certain  lands,  in  an  action  in  a  justice's  court  for  his 
non-attendance,  it  was  held  sufficient,  in  order  to  entitle  the  plaintiff 

•  3  Cal.  244.  341.     1   Minn.  48.     26  Dl.  497.     29  id. 

"  1  Chit.  PI.  277.  145.     Infra.  §  1041. 

=  1  Chit.  PI.  278  to  284.     16  Barb.  89.  *  9  Ind.  367. 

1  Abbott,  243.  4  Ind.  555.  12  id.  484.  »  6  Wis.  120. 
6  Cal.  258.     6  Wis.  120.     10  Ohio,  N.  S. 
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to  recover,  to  aver  tJiat  the  plaintiff  and  his  wife  attended  at  the  place 
appointed,  ready  and  offering  to  execute  a  conveyance  according  to  the  said 
agreement ;  and  that  the  defendant  did  not  attend ;  and  that  he  has  refused 
to  accept  the  saine,  and  to  perform  the  agreement  on  his  part. ' 

§  1040.  The  following  forms  will  illustrate  the  method  of  preparing 
a  complaint  in  each  of  the  class  of  actions  which  are  brought  before 
justices  of  the  peace.  They  may  be  varied  to  suit  the  circumstances 
of  the  cases  which  occur  in  practice.  Each  form  should  be  preceded 
by  the  title  of  the  action  and  tJie  commencement  of  the  complaint,  as 
follows : 

"JUSTICE'S  COURT,   Cortland   County  —  Before  Elbazee  W. 
Edgecomb,  Justice  of  the  Peace. 


Sdhn.  Doe 

agt. 

Richard  Roe. 


"  The  plaintiff  complains  against  the  defendant,"  as  follows : 

I.  Upon  Contracts  in  Writing. 

§  1041.  "Where  the  contract  is  in  writing,  it  is  generally  the  least 
troublesome  and  the  safest  way  of  pleading  to  refer  to  it  in  the  plead- 
ing, and  either  give  a  copy  of  it,  or  such  an  abstract  as  will  set  forth 
all  the  material  parts  thereof.  The  plaintiff,  may,  however,  if  he 
prefer  it,  simply  refer  to  it  in  the  complaint,  and  deliver  it  to  the 
justice  as  a  portion  thereof.  This  the  Code  allows  him  to  do.°  In 
case  the  plaintiff  pursues  the  practice  of  the  New  York  Code,  which  is 
permissive  merely,'  he  will  use  the  form,  in' this  respect,  found  in  the 
following  form,  No.  1.  In  case  he  gives  a  copy,  or  a  synopsis  of  the 
writing,  he  will  use  the  language  used  in  the  second  form,  or  some- 
thing equivalent  thereto : 

1.  On  a  Special  Agreement. 
On  or  about  the  first  day  of  January,  1870,  an  agreement  in  writing 
was  made  between  the  plaintiff  and  defendant,  here  delivered  to  the 
court  as  a  part  of  this  complaint.  The  plaintiff  further  states  that  he 
has  performed  the  agreement  upon  his  part,  and  that  the  defendant 
has  not  performed  it  on  his  part,  but  has  neglected  to  do  so  [or,  if  the 
neglect  is  in  certain  particulars,  state  themj,  and  that  in  consequence 

» 1  Caines,  45.  °  4  Abbott,  127. 

»  Code,  §  2941.     Also  16  "Wis.  118. 
39 
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of  such  neglect,  the  plaintiff  has   sustained  two  hundred  dollars 
damages,  for  which  he  demands  judgment. 

Under  the  New  York  Code,  in  actions  in  the  supreme  court,  it  is 
specifically  provided  that  the  plaintiff  may  state  generally  that  he 
"  duly  performed  all  the  conditions  on  his  part."  '  The  same  rule 
would  doubtless  be  applied  to  justices'  courts  under  Code,  section 
2936.  The  performance  must  be  directly  averred."  At  common  law, 
as  well  as  under  the  Code,  the  plaintiff,  may,  if  he  chooses,  count 
upon  the  implied  assumpsit,  in  all  cases  of  a  special  contract  which 
has  been  wholly  performecl,  instead  of  declaring  specially  on  the 
agreement.'  If  the  writing  has  no  date,  it  should  be  alleged  to  have 
been  executed  on  a  certain  day."  If  the  condition  required  the  per- 
formance of  several  acts,  the  allegation  should  be  that  each  has  been 
performed."  Though  this  may  not  be  strictly  necessary  if  the  allega- 
tion covers  the  performance  of  all  the  conditions  of  the  agreement." 
If  the  conditions  have  been  altered,  the  alteration  should  be  set  out, 
and  performance  alleged  of  the  modified  contract."  If  the  agreement 
sued  on  was  to  pay  instalments  on  a  subscription,  as  called  for,  or  on 
any  condition  being  performed,  an  assessment,  or  the  performance 
should  be  alleged.'  If  the  allegation  in  the  pleading  is  that  the 
agreement  was  "  executed,"  that  means  that  it  was  "  subscribed." " 
If  there  is  both  a  general  and  specific  allegation  of  a  failure  to  fulfill 
the  contract,  there  may  be  a  recovery  under  the  general  allegation. 
If  there  are  only  specific  allegations,  these  must  be  relied  on." 

2.  On  a  special  agreement  where  the  defendant  has  prevented  the  plaintiff's 

performance. 

On  or  about  the  first  day  of  January,  1870,  an  agreement  in  writ- 
ing was  made  between  the  plaintiff  and  defendant,  of  which  the 
following  is  a  copy  (or  "  of  which  a  copy  is  hereto  attached  marked 
A,  and  forms  a  part  of  this  complaint ;  "  or  "  to  the  following  effect 
and  tenor ").  The  plaintiff  further  states  that  he  has  been  willing 
and  ready  to,  and  has  offered  to  perform  the  agreement  upon  his  part, 
but  that  the  defendant  has  refused  to  permit  him,  and  has  prevented 

'  Code,  \  553.  '  15  Ind.  386.     18  id.  365.     17  Barb. 

=  23  Barb.  575.  431. 

=  28  N.  Y.  438.  '  12  Ind.  484.     13  id.  348.     10  Ohio, 

*  3  Ind.  484.  N.  S.  241. 

»  4  Ind.  555.  '  7  Wis.  413. 

"  6  Cal.   258.     15  Ind.  386.     18  id.  '» 14  John.  377.      4  E.  D.  Smith,  512, 

365,  19  Barb.  222, 
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his  so  performing  it,  in  manner  following  [here  state  the  particular 
circumstances  of  his  preventing  the  plaintiff' 's  performance],'  and 
that  the  defendant  has  not  performed  it  on  his  part,  but  has  neglected  to 
do  so,  and  that  in  consequence  of  such  neglect,  the  plaintiff  has 
sustained  two  hundred  dollars  damage,  for  which  he  demands  judg- 
ment. 

3.   Upon  an  instrument  for  the  payment  of  money  only. 

As  a  promissory  note,  bill  of  exchange,  bond,  coveaant,  lease  with 
agreement  to  pay  money,  rent,  contract  for  the  sale  of  land  to  be  paid 
in  money,  and  the  like. 

There  is  due  to  the  plaintiff  from  the  defendant  upon  the  instrument 
here  delivered  to  the  court,  two  hundred  dollars,  which  the  plaintiff 
claims  to  recover  of  the  defendant. 

4.   Upon  an  agreement  to  submit  to  an  arbitration  revoked  by  the  defenaant. 

On  or  about  the  first  day  of  January,  1870,  the  plaintiff  and  defend- 
ant having  certain  matters  in  difference  between  them,  entered 
into  an  agreement  to  leave  the  decision  of  the  same  to  the  arbitration 
of  James  Jackson  and  John  Stiles,  a  copy  of  which  agreement  is 
here  delivered  to  the  court  as  a  part  of  this  complaint.  And  after- 
ward, and  before  the  hearing  of  such  matters  by  such  arbitrators, 
and  after  the  plaintiff  had  incurred  expense  in  the  preparation  for 
the  arbitration,  the  defendant  revoked  the  said  submission,  to  the 
damage  of  the  plaintiff  of  two  hundred  dollars,  for  which  he  demands 
judgment. 

5.  For  a  reward  offered  by  the  defendant. 

On  or  about  the  first  day  of  January,  1870,  the  defendant  caused 
a  placard  or  advertisement  to  be  published,  reciting  that  John  Smith 
had  been  robbed,  and  promising  to  pay  to  any  one  who  would  give 
the  defendant  information  which  would  lead  to  the  discovery  and 
conviction  of  the  robber,  one  hundred  dollars ;  and  the  plaintiff,  on 
the  same  day,  gave  to  the  defendant  information  which  led  to  the 
discovery  and  conviction  of  the  robber :  nevertheless  the  defendant 
has  not  paid  the  plaintiff  the  said  one  hundred  dollars,  or  any  part 
thereof,  but  has  neglected  to  do  so,  and  he  thereupon  demands  judg- 
ment for  one  hundred  dollars. 

Actions  to  recover  rewards  offered,  are  maintainable  on  the  basis  of 

'  15  Ind.  386. 
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a  contract  between  the  one  offering  it  and  the  person  entitled  to  it.' 
Until  performance,  the  offer  of  the  reward  is  a  mere  proposal,  not  a 
contract,  and  may  be  withdrawn  at  pleasure. ° 

6.  Upon  a  revoking  of  a  submission  to  arbitration. 
On  or  about  the  first  day  of  Jitnuary,  1869,  the  plaintifi  and  de- 
fendant agreed  to  submit  certain  matters  in  controversy  between 
them  to  the  final  award  of  A.  B.,  C.  D.  and  E.  F.,  arbitrators  by  them 
mutually  agreed  upon,  so  as  the  said  arbitrators  should  make  their 
award  in  writing  ready  for  delivery  on  or  before  the  first  day  of 
February,  1869,  and  the  plaintiff  and  defendant  mutually  agreed 
and  promised  to  keep,  observe  and  perform  the  award  by  the  said 
arbitrators  so  to  be  made.  And  the  plaintiff  thereupon  incurred 
expense  and  cost  in  preparing  for  the  arbitration  of  such  matters  in 
controversy.  Nevertheless  the  defendant  revoked  his  submission 
and  agreement  to  arbitrate,  and  annulled  the  power  of  the  arbitra- 
tors, whereby  the  plaintiff  has  sustained  damage  to  two  hundred 
dollars,  for  which  he  demands  judgment. 

7.   Upon  an  award  by  arbitrators. 

On  the  first  day  of  January,  1870,  the  plaintiff  and  defendant 
mutually  submitted  certain  matters  then  in  difference  between  them 
to  the  arbitration  and  determination  of  John  Doe  and  Richard  Roe, 
and  the  said  John  Doe  and  Richard  Roe  thereupon  awarded  that  the 
defendant  should  pay  the  plaintiff  two  hundred  dollars,  for  which  the 
plaintiff  demands  judgment. 

II.  Upon  Special  Contracts  not  in  Writing. 

§  1042.  "Where  the  contract  is  a  special  one,  all  the  substantial  parts 
of  it  should  be  set  out  in  the  complaint,  so  as  to  show  that  is  a  valid 
agreement  and  made  upon  a  good  consideration, 

1.  Upon  an  agreement  to  receive  the  plaintiff  into  defendant's  service. 

On  or  about  the  first  day  of  January,  1870,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  that  the  plaintiff  should  serve  the 
defendant  one  year  from  that  day  as  a  journeyman  shoemaker,  for 
which  the  defendant  was  to  pay  him  twenty-seven  dollars  for  each 
week's  service  during  such  year.  The  plaintiff  entered  into  the 
defendant's  service  as  such  shoemaker,  and  served  him  one  month, 

'  4  Seld,  228,     38  N.  Y,  248,  '  16  Ind.  140, 
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when  the  defendant  refused  to  permit  him  to  serve  him  longer,  and  to 
pay  him  for  his  services  for  such  month  or  for  the  remainder  of  the 
year,  whereby  he  was  thrown  out  of  employment,  and  sustained 
damages  to  two  hundred  dollars,  for  which  he  demands  judgment. 

2.  For  not  putting  up  a  building. 

On  or  about  the  first  day  of  January,  1870,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  whereby  the  defendant  under- 
took and  promised  to  furnish  the  materials  and  erect  upon  the  land 
of  the  plaintiff,  in  Norwich,  a  barn,  to  be  thirty  feet  by  forty  feet, 
and  to  be  covered  with  planed  boards,  a"nd  to  be  completed  by  the 
first  day  of  June,  1870,  for  the  consideration  of  one  hundred  dollars, 
to  be  paid  him  by  the  plaintiff  when  the  same  was  completed,  on  the 
first  day  of  June,  1870.  Nevertheless,  the  defendant  wholly  neg- 
lected to  build  the  said  barn,  to  the  damage  of  the  plaintiff  of  fifty 
dollars,  for  which  he  demands  judgment. 

3.  Against  an  attorney  for  neglect. 

On  or  about  the  first  day  of  January,  1869,  the  plaintiff  entered 
into  an  agreement  with  the  defendant,  who  was  an  attorney-at-law, 
whereby  the  defendant,  in  consideration  that  the  plaintiff  should  and 
would  pay  him  a  reasonable  compensation  therefor,  promised  to 
appear  for  the  plaintiff  as  his  attorney  in  a  certain  action  then  pend- 
ing against  the  plaintiff",  brought  by  John  Stiles  in  the  county  court 
of  Chenango  county,  and  conduct  the  defense  thereof  for  the  plaintiff, 
in  a  diligent  and  proper  manner ;  yet  the  defendant  neglected  so  to 
appear  for  said  plaintiff  in  due  season,  whereby  a  judgment  was 
obtained  by  John  Stiles  against  the  plaintiff"  by  default  for  sixty 
dollars,  and  the  plaintiff  was  put  to  great  expense  and  trouble,  to  his 
,  damage  of  two  hundred  dollars,  for  which  he  demands  judgment. 

If  the  suit  is  against  an  attorney  in  whose  hands  a  claim  has  been 
left  for  collection,  a  complaint  alleging  that  fact,  that  the  debtor  was 
solvent,  that  demand  had  been  made  for  an  account,  and  a  failure 
and  refusal  to  account  is  sufficient,  without  the  additional  averment 
that  the  defendant  has  made  any  collections,  or  is  guilty  of  negli- 
gence for  not  collecting.' 

4.  Against  a  vendee  for  not  accepting  and  paying  for  v)lieat  sold. 
On  or  about  the  first  day  of  January,  1870,  the  plaintiff  sold  to 
the  defendant  twenty  bushels  of  wheat,  at  the  price  of  one  dollar 

'  16  Ind.  151. 
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fifty  cents  per  bushel,  to  be  delivered  to  the  defendant  upon  the  next 
day  at  plaintiff's  barn,  and  to  be  paid  for  upon  delivery,  and  the 
plaintiff  was  then  ready  to  deliver  the  same  to  the  defendant ;  the 
defendant,  although  requested  to  receive  the  said  wheat  and  pay 
therefor,  neglected  and  refused  so  to  do,  and  now  refuses  so  to  do  to 
the  damage  of  the  plaintiff  of  thirty  dollars,  for  which  he  demands 
judgment. 

If  the  wheat  was  subsequently  sold,  at  a  sacrifice,  as  on  the  defend- 
ant's default  it  may  be,  on  proper  notice,"  after  stating  the  neglect 
and  refusal  of  the  defendant  to  receive  and  pay  for  it,  state, 

And  thereupon,  plaintiS'  was  forced  to  resell,  and  did  resell  such 
wheat  at  one  dollar  per  bushel,  after  having  given  the  defendant 
reasonable  notice  thereof,  whereby  he  sustained  a  loss  and  damage  to 
ten  dollars,  for  which  sum  he  demands  judgment. 

It  is  not  necessary  that  the  notice  state  the  time  or  place  of  the 
resale ;  all  that  is  necessary  is  notice  of  an  intention  to  resell." 

5.  Against  a  vendor  for  iwt  delivering  wheat  sold. 

On  or  about  the  1st  day  of  January,  1870,  the  defendant  sold  to 
the  plaintiff  twenty  bushels  of  wheat,  at  the  price  of  two  dollars  per 
bushel,  to  be  delivered  to  the  plaintiff  the  next  day,  when  the  plaintiff 
was  to  pay  him  therefor  on  delivery ;  the  plaintiff  the  next  day  called 
upon  the  defendant  and  requested  him  to  deliver  the  wheat,  and  was 
ready  and  willing  to,  and  offered  to  pay  him  therefor  upon  delivery, 
but  the  plaintiff  neglected  and  refused  to  deliver  the  same ;  where- 
upon the  plaintiff  sustained  damage  to  ten  dollars,  for  which  he 
demands  judgment. 

It  is  always  safer  to  allege,  as  is  here  done,  the  readiness  and  will- 
ingness to  pay  for  the  goods,  though  there  are  decisions  that  it  is 
unnecessary,  especially  in  justices'  courts.'  The  plaintiff  must  prove 
that  he  was  ready  and  willing  to  pay  for  them.' 

§  1043.  The  last  two  precedents,  varied  according  to  ftie  facts,  will 
furnish  a  form  in  all  cases  of  non-acceptance  of  or  non-payment  for 
goods  by  the  vendee,  or  the  non-delivery  of  them  by  the  vendor.  If 
by  the  terms  of  the  contract,  it  Avere  not  incumbent  on  the  vendor  to 
deliver  at  any  particular  place,  but  on  the  vendee  to  fetch  the  goods 
away  from  the  defendant's  premises,  as  is  generally  intended  when  it 

'  1  Salk.  113.     4  Bing.  722.    29  Barb.  =  13  Ind.  394.     12  Cal.  So. 

315.     34  id.  301.     30  N.  Y.  549.  ■>  1  Hill,  519.     1  Seld.  155.     4  id.  182- 

'  30  N.  Y.  549. 


Forms  oi'  Complaints.  615 

is  not  otherwise  agreed,'  the  contract  should  be  stated  accordingly, 
and  the  defendant's  agreement  to  fetch  away,  within  a  specified  time, 
or  a  reasonable  time,  should  be  stated ;  and  in  such  case  it  mil  be 
sufficient  to  state  the  plaintiff's  readiness  to  deliver. 

6.  Upon  a  warranty  of  a  horse  upon  'a  sale. 

On  or  about  the  first  day  of  January,  1869,  the  plaintiff  bought  of 
the  defendant  a  sorrel  horse,  and  paid  him  therefor  one  hundred 
dollars,  which  horse,  by  the  contract  of  sale,  the  defendant  warranted 
to  the  plaintiff  to  be  sound ;  and  the  plaintiff  states  that  the  horse  was 
unsound  at  the  time,  whereby  the  plaintiff  sustained  damage  to  two 
hundred  dollars,  for  which  he  demands  judgment. 

[§  1043a.]  The  particular  description  of  unsoundness  need  not  be 
stated,  it  being  a  rule  in  pleading  that  the  breach  may,  in  general,  be 
assigned  in  the  negative  words  of  the  contract.''  This  is  much  the 
most  prudent  course,  for,  if  you  state  particulars,  you  are  bound  down 
to  them  in  your  proof.  If  the  declaration  describe  the  animal  as  a 
horse,  and  it  turns  out,  from  the  evidence,  to  be  a  mare,  this  is  no 
variance.' 

§  1044.  The  substance  and  meaning,  or  the  exact  terms  of  the  war- 
ranty ought  to  be  stated  in  the  declaration.  If  it  were  a  warranty 
with  an  exception  as  to  a  particular  defect,  &c.,  the  exception  shcjald 
be  stated.*  And  if  there  were  an  exception,  there  should  be  an  aver- 
ment that  the  horse  was  unsound  in  other  respects  than  in  reference 
to  the  excepted  defect.  Payment  should  not  be  averred  unless  the 
fact  be  so,  for  payment  is  not  essential  to  support  the  action." 

7.   Upon  a  warranty  upon  an  exchange  of  horses. 

On  or  about  the  first  day  of  January,  1870,  at  Norwich,  the  plain- 
tiff exchanged  horses  with  the  defendant,  and  paid  him  ten  dollars  on 
the  exchange,  and  received  from  him  a  bay  horse  warranted  sound, 
yet  it  was  at  the  time  unsound,  and  in  consequence  of  the  unsound- 
ness, plaintiff  has  sustained  damage  to  two  hundred  dollars,  for  which 
he  demands  judgment. 

8.  Against  bailees,  on  a  deposit. 

On  or  about  the  first  day  of  January,  1869,  at  Norwich,  the  defend- 
ant received  from  the  plaintiff  a  silver  watch  belonging  to  him,  of  the 

'  2  Kent,  505.     7  Barb.  472.  '  4  Barn.  &  Cress.  445. 

=  2  Saund.  181.     3  Term,  307.  '  3  Chitty's  PL  281. 

"  2  Car.  &  Payne,  351. 
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value  of  twenty-five  dollars,  which  the  defendant  promised  safely  to 
keep  for  and  return  to  him,  which  watch  the  defendant  through  negli- 
gence lost,  to  the  plaintiff's  damage  of  twenty -five  dollars^  for  which 
he  demands  judgment. 

9.  On  a  mandate. 
On  or  about  the  first  day  of  January,  1869,  at  Norwich,  the  defend- 
ant received  from  the  plaintiff  a  silver  watch,  belonging  to  the  plain- 
tiff, of  the  value  of  twenty-five  dollars,  to  carry  from  Norwich  to  Sher- 
burne, and  there  to  leave  it  with  Charles  Davison,  to  be  repaired, 
which  the  defendant  promised  to  do,  nevertheless,  the  defendant 
through  negligence  lost  the  watch,  to  the  plaintiff's  damage  of  twenty- 
■  five  dollars,  for  which  he  demands  judgment. 

10.  071  a  loan  for  use. 

On  or  about  the  first  day  of  January,  1869,  the  defendant  received 
from  the  plaintiff,  at  Norwich,  a  horse  to  ride  from  thence  to  Greene, 
which  horse  he  promised  so  to  ride  with  due  care ;  nevertheless,  he 
used  it  in  such  a  negligent  and  improper  manner  that  the  horse 
became  galled,  sore,  and  diseased,  so  as  to  render  him  unfit  for  use 
for  a  month  thereafter,  and  to  occasion  the  plaintiff  great  expense  in 
hig  care,  nursing,  and  feeding,  to  the  plaintiff's  damage  of  two  hun- 
dred dollars,  for  which  he  demands  judgment. 

11.   On  a  letting/  to  hire. 

On  or  about  the  first  day  of  January,  1869,  at  Norwich,  the  defend- 
ant hired  from  the  plaintiff  a  horse,  to  ride  from  thence  to  Oxford, 
for  a  reasonable  reward,  and  which  horse  the  defendant  promised 
to  ride  and  use  with  care ;  nevertheless,  the  defendant  rode  the 
horse  so  violently,  carelessly,  and  improperly,  that  he  was  injured 
thereby,  and  lamed,  and  remained  unfit  for  uie  in  consequence  thereof 
for  one  month,  and  necessarily  occasioned  expense  to  "the  plaintiff 
in  his  care,  nursing  and  feeding,  and  in  employing  a  fan-ier,  and  for 
medicines  to  cure  him,  and  the  horse  was  permanently  injured  and 
diminished  in  value,  to  plaintiff's  damage  of  fifty  dollars,  for  which 
he  demands  judgment. 

12.  On  a  pledge  —  lost  by  the  pledgee. 
On  or  about  the  first  day  of  January,  1 869,  at  Norwich,  the  defend- 
ant received  from  the  plaintiff  his  gold  watch,  o    the  value  of  fifty 
dollars,  as  a  pledge  for  a  debt  owed  by  him  to  defendant,  and  which 
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he  promised  again  to  deliver  to  him  upon  said  debt  being  paid ;  never- 
theless, the  defendant  through  negligence  has  lost  it,  to  the  plaintiff's 
damage  of  iifty  dollars,  for  which  he  demands  judgment. 

13.  On  a  negligent  loss  of  a  watch  left  to  be  repaired. 
The  defendant  is  a  watchmaker  and  repairer ;  on  or  about  the  first 
day  of  January,  1869,  at  Norwich,  the  plaintifiE'  delivered  to  him  a  gold 
watch  of  the  value  of  fifty  dollars,  to  repair  for  a  reasonable  reward, 
to  be  therefor  paid  him  by  plaintiff,  and  return  it  to  plaintiff,  which 
the  defendant  promised  the  plaintiff  to  do ;  nevertheless,  the  defend- 
ant negligently  lost  the  watch,  to  the  plaintiff's  damage  of  fifty  dol- 
lars, for  which  he  demands  judgment. 

14.   On  a  refusal  to  return  it. 

[As  in  the  preceding  to  the  last  clause,  when  add.]  Which  watch, 
the  defendant,  although  requested  by  the  plaintiff,  has  neglected  and 
refused  to  return  to  him,  to  his  damage  of  fifty  dollars,  for  which  he 
demands  judgment. 

15.  Against  a  farrier  for  iadly  shoeing  a  horse. 

The  defendant  being  a  farrier,  on  or  about  the  first  day  of  January, 
1869,  the  plaintiff  employed  him  to  shoe  his  horse,  for  a  reward  to  be 
paid  him  therefor,  and  which  the  defendant  promised  to  do  with  care ; 
nevertheless,  the  defendant  shod  the  horse  in  a  negligent  manner,  so 
that  his  near  hind  foot  was  pricked  thereby,  and  the  horse  lamed  and 
injured  so  as  to  be  for  a  week  less  able  to  work  than  before,  and  in 
consequence  of  which  plaintiff  was  put  to  trouble  and  expense  in  the 
care,  nursing  and  keeping  of  him,  to  the  damage  of  the  plaintiff  of 
fifty  dollars,  for  which  he  demands  judgment. 

Such  a  complaint  is  based  upon  the  contract  implied  by  law,  to 
use  reasonable  skill  and  diligence  to  accomplish  the  work  he  was 
employed  to  do.'  It  would  not  authorize  a  recovery  upon  a  special 
agreement  to  so  do  the  work  as  to  accomplish  a  certain  result,  as,  in 
the  case  of  a  surgeon  employed,  to  manage  a  broken  limb,  that  he 
would  cure  it;''  and  even  where  the  complaint  alleged  an  agreement 
to  treat  a  colt  "  in  a  skillful  manner,  and  warrant  the  colt  to  do 
well  and  get  well  in  a  few  days,''  it  was  held  that  the  action  was  only 

'  3  "Wis.  416.  3  Wis.  supra. 
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for  a  breach  of  the  implied  warranty  to  do  the  act  undertaken  in  a 
skillful  manner.' 

16.  Against  a  carrier  for  the  loss  of  a  box. 

On  or  about  the  first  day  of  January,  1869,  at  Norwich,  the  plain- 
tiff delivered  to  the  defendant  a  box,  containing  wearing  apparel, 
of  the  value  of  fifty  dollars,  to  be  carried  by  him,  for  a  reasonable 
reward  to  be  paid  therefor,  from  Norwich  to  Pitcher,  which  the 
defendant  promised  to  do ;  nevertheless,  the  defendant,  through  negli- 
gence lost  the  same,  to  the  damage  of  the  plaintiff  of  fifty  dollars, 
for  which  he  demands  judgment. 

If  the  action  is  brought  by  the  person  to  whom  the  goods  were 
consigned  or  sent,  for  their  non-delivery,  the  complaint  should  be 
varied,  accordingly,  from  this  last  form ;  it  should  allege  that  the 
goods  belonged  to  the  plaintiff,  or  that  the  defendant  was  under  some 
obligation,  stating  what  it  was,  to  deliver  them  to  him." 

§  1045.  It  is  to  be  observed  that  actions  against  bailees  for  the  viola- 
tion of  their  duties  in  relation  to  the  bailment,  may  be  either  iipon 
the  implied  contract  to  use  due  diligence  in  its  care,  or  for  the  injury 
to  it  which  they  do,  or  by  their  negligence  suffer  to  be  done,  in  which 
case  the  action  is  not  upon  contract.  The  complaints,  of  which  forms 
have  been  given,  are  upon  the  implied  contract  which  the  law  infers. 
The  promise  alleged  in  the  complaint  is  rarely,  if  ever,  made  by  the 
bailee.  But  it  is  always  inferred  from  the  fact  of  the  bailment, 
although  it  should  be  shown  that  none  was  made.  The  same  remark 
will  apply  to  promises,  in  most  instances,  where  they  are  alleged  in  a 
complaint.  And  though  you  cannot  prove  them,  yet  the  law  will 
imply  all  these  from  a  certain  state  of  facts,  and  adjudge  them  proved. 
Thus,  if  I  take  a  note  as  an  attorney  to  collect ;  or  goods  as  a  deposit- 
ary, or  mandatary ;  or  you  buy  wheat  of  me,  or  promise  to  do  so ;  the 
law  implies  my  request  for  these  things.  •  It  also  implies  my  promise 
to  perform  my  duty  to  use  ordinary  diligence  to  collect  the  note,  or 
to  keep  the  goods,  or  my  duty  about  them,  as  a  depositary  or  man- 
datary, which  I  violate  by  gross  neglect.  And  so  with  regard  to 
almost  any  simple  contract,  though  it  be  express,  certain  points  are 
implied  by  law,  beyond  what  can  be  literally  proved,  and  which  points 
are  also,  generally  set  forth  in  the  complaint.  A  promise  subsequent, 
to  pay  or  perform,  according  to  the  contract  on  either  side,  even  in 

'  13  Wis.  104.  '  14  Wis.  16. 
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case  of  express  contracts,  cannot,  in  general,  be  proved,  but  is  left  to 
be  implied  by  law.  The  law  also  implies  a  promise  to  fulfill  all  the 
duties  of  bailor  or  bailee.  Indeed,  most  of  the  claims  in  the  commer- 
cial world  rest  upon  these  implied  requests  and  promises.  And  they 
are  facts  in  tbe  eye  of  the  law. 

§  1046.  It  is  sometimes  useful  to  bring  the  action  for  negligence  or 
violation  of  duty  by  a  bailee,  not  upon  his  contract,  but  as  a  wrong 
for  the  injury  to  the  property  bailed,  or  for  its  conversion.  The  pre- 
ceding forms  of  complaint  will  answer  for  the  purpose  by  simply  omit- 
ting the  clause  alleging  the  promise  of  the  defendant  to  perform  the 
duty  required. 

17.  Against  an  agent  to  sell  for  not  accounting. 

On  or  about  the  first  day  of  January,  1869,  at  Cincinnatus,  the 
defendant  received  from  the  plaintifi"  divers  goods,  belonging  to  him 
of  the  value  of  one  hundred  dollars,  to  sell  and  account  to  the  plaintiff 
for,  upon  request,  which  the  defendant  promised  to  do.  Nevertheless, 
the  defendant  sold  the  said  goods,  and  although  requested  by  the 
plaintiff  to  give  him  an  account  thereof,  he  has  neglected  and  refused 
so  to  do,  to  the  plaintiff's  damage  of  two  hundred  dollars,  for  which 
he  demands  judgment. 

III.  Upon  Implied  Contracts. 

1.  Fop  money. 

§  1047.  On  or  about  the  first  day  of  January,  1869,  the  plaintiff  lent 
the  defendant  (or  paid,  laid  out  and  expended  for  the  defendant  at  his 
request ;  or  the  defendant  received  to  and  for  the  use  of  the  plaintifi',) 
one  hundred  dollars,  which  he  then  promised  to  pay  him.  Never- 
theless, the  defendant,  although  often  requested  so  to  do,  hath  not 
paid  to  him  the  same  or  any  part  thereof,  to  the  plaintiff's  damage 
of  two  hundred  dollars,  for  which  he  demands  judgment. 

2.  For  goods  sold. 

On  or  about  the  first  day  of  January,  1869,  the  plaintiff  sold  the 
defendant  goods,  wares  and  merchandise  to  the  value  of  two  hundred 
dollars,  which  he  promised  to.  pay  him.  Nevertheless,  &c.  [as  in  the 
preceding  form.] 

The  word  "sold"  implies  a  delivery." 

'  8  Bosw.  689.  1 
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8.  For  work  and  labor. 

On  or  about  the  first  day  of  January,  1869,  the  defendant  was 
indebted  to  the  plaintiff  for  work  and  labor  bestowed,  at  the  defend- 
ant's request  for  him,  and  also  for  materials  furnished  in  building  a 
wood-shed  for  the  defendant,  in  the  sum  of  two  hundred  dollars,  and 
promised  to  pay  the  plaintiff  therefor.  Nevertheless,  &c.  [as  in 
No.  1.] 

If,  in  such  a  case,  the  complaint  is  on  a  quantum  meruit,  as  it  is 
called,  that  is,  the  defendant  agreed  to  pay  what  the  services  were 
reasonably  worth,  the  plaintiff  may  recover,  notwithstanding  it 
appears,  on  the  trial,  that  there  was  a  special  contract  fixing  the 
price.' 

§  1048.  These  general  forms  were  sustained,  in  New  York,  under  the 
Code  of  Procedure.  It  is  not  necessary  to  state  the  kind  of  service, 
in  actions  for  work  and  labor,  unless  required  by  the  justice,  pursuant 
to  section  2939  of  the  Code  of  Civil  Procedure.  Thus,  attorneys, 
counselors,  solicitors,  surgeons,  farriers,  physicians,  clergymen,  hired 
servants,  sailors,  ship's  officers,  pilots,  clerks  of  court,  agents  of.  all 
kinds,  carriers,  factors,  surveyors,  school-teachers,  justices,  constables, 
«&c.,  &c.,  may,  in  actions  for  their  fees,  wages,  and  materials  found  in 
the  course  of  their  business,  declare,  in  the  above  general  form,  and 
give  their  special  services  in  evidence.  If,  however,  they  prefer 
stating  the  particular  kind  of  services  for  which  they  sue,  it  is  easy  to 
state  the  capacity  in  which  they  were  performed,  by  adding  after  the 
word  "  bestowed,"  in  the  complaint  for  work  and  labor,  the  words  "  as 
attorney,"  "  counselor,"  or  physician,"  &c.''  It  was  remarked  in  a 
former  part  of  this  work,"  that  an  action  maybe  brought  for  work  and 
labor  performed  upon  any  agreement,  if  the  services  be  performed  and 
the  agreement  be  thus  fulfilled,  or  if  the  agreement  be  rescinded,  if 
the  price  is  payable  in  money,  and,  by  the  terms  of  the  contract, 
actually  owing.* 

4.  For  use  and  occupation  of  land  or  tenement. 
On  or  about  the  first  day  of  January,  1869,  the  defendant  was  in- 
debted to  the  plantiff  for  the  use  and  occupation  of  a  lot  of  land  of 
the  plaintiff,  in  Sherburne,  in  the  sum  of  one  hundred  dollars,  which 
he  promised  to  pay.     Nevertheless,  &c.  [as  in  No.  l.J 

'  2  Keyes,  152.  ••  1  Chitty's  PI.  303.      10  Mass.  287 

=  2  Saund.  350,  n.  2.  Ci-anch.  299. 

'  Ante,  §  270  et  seq. 
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If  the  claim  is  for  "  one  quarter's  rent "  of  premises,  describing 
them,  and  stating  the  time,  and  amount  claimed,  it  is  sufficient.' 

5.   Upon  an  accounting. 

On  or  about  the  first  day  of  January,  1869,  the  plaintiff  and 
defendant  had  an  accounting  of  their  rospoctive  accounts  and  claims 
■theretofore  and  then  existing,  and  a  balance  was  found  owing  the 
plaintiff  by  the  defendant  of  seventy-five  dollars,  which  the  defendant 
promised  to  pay  him.     Nevertheless,  &c.  [as  in  No.  1.] 

If  the  averment  is  that  the  parties  had  a  "  settlement,"  that  amounts 
to  an  allegation  of  an  accounting  on  which  a  sum  was  found  due." 

6.  Against  a  constable  for  not  returning  an  execution  within  Jive  aays  after 

its  return  day.^ 

On  or  about  the  first  day  of  January,  1863,  at  Norwich,  the  defend- 
ant being  a  constable  of  the  town  of  Norwich,  an  execution  was  duly 
issued  by  George  Curtis,  a  justice  of  that  town,  in  favor  of  the  plain- 
tiff, and  against  one  Richard  Roe,  directed  to  any  constable  of  the 
county  of  Chenango,  directing  and  requiring  him  to  levy  of  the  goods 
and  chattels  of  said  Richard  Roe,  except  such  as  were  by  law  exempt 
from  execution,  to  satisfy  a  judgment  recovered  by  the  plaintiff  against 
said  Richard  Roe,  before  such  justice,  on  the  first  day  of  December, 

1868,  for  sixty-four  dollars  and  thirteen  cents,  and  to  bring  the  money, 
within  sixty  days  from  the  date  thereof  before  such  justice,  to  render 
to  the  plaintiff.     Such  execution  was,  on  the  said  first  day  of  January, 

1869,  delivered  to  the  defendant  to  execute,  and  the  defendant  neg- 
lected to  return  the  same  within  five  days  after  the  return  day  thereof, 
whereby  he  became  indebted  to  the  plaintiff  in  the  amount  of  the 
execution,  with  interest  from  the  first  day  of  December,  1868,  when 
the  judgment,  upon  which  it  was  issued,  was  rendered,  pursuant  to 
the  provisions  of  section  3039,  of  the  Code  of  Civil  Procedure,  for 
which  debt  the  plaintiff  demands  judgment. 

This  action  has  no  reference  to  moneys  collected  or  not  collected  on 
the  execution ;  it  lies  for  the  mere  neglect  to  return  it.* 

7.   Upon  an  implied  warranty  of  title. 

On  the  first  day  of  January,  1869,  the  defendant  had  in  his  posses- 
sion, and  was  apparently  the  owner  of  a  horse,  and  sold  him  to  the 

'  See  1  Hilton,  67.  '  Code  Civil  Proc.  §  3039. 

=  9  "Wis.  3S,  '  10  "Wend.  370.     81  111.  208. 
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plaintiff  for  one  hundred  dollars,  which  the  plaintiff  then  paid  him, 
therefor,  by  which  means  the  defendant  warranted  that  the  said  horse 
was  his,  and  that  he  transferred  a  good  title  to  him  to  the  plaintiff, 
when,  in  fact,  the  horse  was  not  the  property  of  the  defendant,  and 
he  had  no  lawful  right  or  title  to  sell  him  to  the  plaintiff,  but  the 
same  belonged  to  James  Stiles,  who  was  the  owner  thereof,  whereby 
the  plaintiff  has  sustained  damage  to  two  hundred  dollars,  for  which 
he  demands  judgment. 

IV.  Injuries  to  the  Person,  ok  to  Property. 

1.  By  neglect. 

On  or  about  the  first  day  of  January,  1870,  st  Smithville,  the  defend- 
ant negligently  and  carelessly  drove  his  horse  and  wagon  against  a 
wagon  in  which  the  plaintiff  was  riding,  and  thereby  upset  it  and 
threw  out  the  plaintiff,  who  was  injured  in  consequence  thereof,  and 
had  his  leg  broken,  whereby  he  sustained  damage  to  two  hundred 
dollars,  for  which  he  demands  judgment. 

In  cases  of  negligence,  it  is  not  necessary  to  aver  its  degree.  When 
the  right  to  recover  depends  on  the  degree,  it  may  be  shown  under 
the  general  allegation  of  negligence.' 

2.  By  negligence  of  defendants  servant. 

On  or  about  the  first  day  of  January,  1869,  at  Columbus,  the  ser- 
vant of  the  defendant,  who  was  driving  the  defendant's  horses  and 
wagon,  negligently  and  carelessly  drove  it  against  a  wagon  in  which 
the  plaintiff  was  riding,  and  thereby  upset  it,  &c.  [as  in  the  preced- 
ing form.] 

In  actions  against  corporations  for  negligence,  the  complaint  should 
allege  the  plaintiff's  diligence,  and  the  defendant's  want  of  care." 
The  allegation  of  negligence  need  not  show  the  particular  facts  con- 
stituting it ;  it  may  be  charged  in  a  general  way ;  and  so  an  allega- 
tion that  the  defendant  caused  the  act  by  carelessness  and  gross  negli- 
gence is  sufficient.^ 

3.  For  injury  by  defendant's  vicious  bull. 

On  or  about  the  first  day  of  January,  1869,  at  Guilford,  a  bull 
belonging  to  the  defendant,  which  was  wild  and  disposed  to  injure 
mankind,  of  which  the  defendant  had  notice,  attacked  the  plaintiff, 

'  20  111.  390.  ^  23  Ind.  340.    Id.  553. 

'  26  111.  373.     23  Ind.  340. 
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and  gored  and  trod  iipon  and  severely  hurt  and  injured  Mm,  and 
caused  him  thereby  to  be  sick  and  lame  for  four  weeks,  so  that  he 
could  not  labor  as  he  was  accustomed  to  do,  and  was  forced  to  expend 
large  sums  of  money  in  the  care,  nursing  and  medical  attendance 
necessary  to  heal  himself,  whereby  he  sustained  damage  to  two  hun- 
dred dollars,  for  which  he  demands  judgment. 

4.  For  injury  to  plaintiff'' s  sheep  hy  defendants  dog. 

On  or  about  the  first  day  of  January,  1869,  at  Macdonough,  the 
defendant's  dog  killed  ten  sheep  belonging  to  the  plaintiff,  of  the 
value  of  thirty  dollars,  for  which  the  plaintiff  demands  judgment. 

§  1049.  It  is  not  necessary  to  aver  notice  to,  or  knowledge  by  the 
owner  or  possessor,  that  his  dog  was  mischievous  or  disposed  to  kill 
sheep.  In  all  other  cases  of  injuries  by  dogs,  bulls  and  other  domes- 
tic animals,  except  in  the  single  instance  of  injuries  to  sheep,  notice 
or  knowledge  must  be  averred  and  proved,'  unless  it  be  shown  that 
the  animal  committing  the  injury  committed  it  while  unlawfully  in 
the  plaintiff's  close.''  The  statute  has  no  reference  to  cases  where 
sheep  are  only  chased  and  worried  by  dogs.  As  to  such  cases  there 
must  be  proof  of  notice  or  knowledge.' 

5.  For  injuries  to  real  property. 

On  or  about  the  first  day  of  January,  1869,  the  defendant  [or  the 
horses  and  cattle  of  the  defendant],  broke  and  entered  the  close  of 
the  plaintiff  in  the  town  of  Lincklaen,  described  as  follows  [giving 
a  description]  and  destroying  his  fence  and  grass  and  a  crop  of  beans 
there  growing,  to  the  plaintiff's  damage  of  two  hundred  dollars. 

6.  For  trespasss  on  lands  where  treble  damages  are  claimed. 

On  or  about  the  1st  day  of  January,  1869,  the  defendant  broke 
and  entered  the  close  of  the  plaintiff  in  the  town  of  Smithville, 
described  as  follows  [giving  a  description],  and  there  cut  down 
trees  and  timber  of  the  plaintiff  growing  thereon  of  the  value  of 
twenty  dollars  without  the  plaintiff's  leave,  whereby  he  forfeited  to 
the  plaintiff  treble  the  amount  of  the  damages  which  the  plaintiff 
sustained  thereby  according  to  the  provisions  of  the  Revised  Statutes 
entitled  "  of  trespass  on  lands,"  *  for  which  the  plaintiff  demands 
judgment. 

'  1  R.  S.  704,   §  9.     2  id.  (Banks'  5th         '  1  Denio,  495. 
ed.)  975.     Ante,  §  494,  495.  '  "  2  R.  S.  338,  {  1.     3  id.  (Banks'  5th 

'  1  Corns.  515.  ed.)  624. 
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7.  For  taking  or  detaining  personal  property. 

On  or  about  the  1st  day  of  January,  1870,  the  defendant  took 
from  the  plaintiff  a  horse  in  the  possession  of  and  belonging  to  him 
worth  one  hundred  dollars,  and  converted  the  same  to  his  own  use, 
{or  the  defendant  having  in  his  possession  a  horse  of  which  the 
plaintiff  was  entitled  to  the  possession  and  which  belonged  to  him, 
wrongfully  detained  the  same  from  the  plaintiff  and  converted  the 
said  horse  to  his  own  use),  whereby  the  plaintiff  sustained  damage  to 
two  hundred  dollars,  for  which  he  demands  judgment. 

In  a  case  of  this  kind  brought  by  the  owner,  the  complaint  should 
contain  this  allegation  of  ownership.  Still  if  it  does  not,  and  there 
is  no  objection  made,  but  the  plaintiff  proves  a  good  case,  the  judg- 
ment will  not  be  disturbed.' 

8.  For  erecting  a  hog-sty  to  the  nuisance  of  the  plaintiff's  house. 

On  or  about  the  first  day  of  January,  1869,  the  plaintiff  and 
the  defendant  were  and  thence  have  been  severally  possessed  of  two 
certain  adjoining  lots  of  lands  in  the  village  of,  &c.,  and  the  plain- 
tiff with  his  family,  during  all  the  time  aforesaid,  in  a  certain  dwell- 
ing-house, near  to  the  said  lot  of  the  defendant,  actually  dwelt  with 
his  family,  and  on,  &c.,  the  defendant,  on  his  lot  aforesaid,  erected  a 
hog-sty,  and  continued  the  same,  during  all  the  time  aforesaid,  with 
certain  hogs  therein,  so  near  the  said  dwelling-house  of  the  plaintiff, 
that  thereby  noxious,  offensive  and  unwholesome  smells,  vapors  and 
stenches,  during  all  the  time  aforesaid,  ascended  and  came  upon  the 
said  lot,  and  into  the  said  dwelling-house  of  the  plaintiff,  and  annoyed 
and  incommoded  him  and  his  family  in  their  habitation  of  the  house, 
whereby  the  comfort  of  the  plaintiff  and  his  family  were  diminished, 
and  their  health  injured  to  his  damage  of  two  hundred  dollars,  for 
which  he  demands  judgment. 

9.  For  breaJcing  the  plaintiff's  close  to  entice  away  his  servants.' 

On  or  about  the  first  day  of  January,  1869,  the  defendant  broke 
and  entered  into  the  plaintiff's  close  and  house  in  New  Berlin,  and 
did  then  and  there  vn-ongfully  entice  the  hired  servant  of  the  plain- 
tiff to  depart  from  and  out  of  his  service,  whereby  the  plaintiff  lost 
the  benefit  of  such  servant's  services,  to  his  damage  of  two  hundred 
dollars,  for  which  he  demands  judgment. 

'■  2  Corns.  115.  "  15  Barb.  499. 
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V.  For  a  Penalty. 

§  1050.  In  pleading  io  actions  for  a  penalty,  the  rule  at  common  law 
required  the  plaintiff  to  set  out  specially  the  facts  upon  -which  he 
relied  to  constitute  the  offence,  unless  a  form  was  expressly  given.' 
Under  the  Revised  Statutes,  a  method  of  pleading  in  such  cases  was 
provided  by  alleging  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  amount  of  the  penalty,  according  to  the  provisions  of  the 
statute,  entitled  "  Of  raffling  and  lotteries,"  or,  "  Of  excise  and  the 
regulation  of  taverns  and  groceries,"  &c.'  The  Code,  as  we  saw  at 
section  1027,  has  probably  not  abolished  this  method  of  pleading,  but, 
as  we  there  said,  the  safer  rule  is  to  follow  the  Code  rule  wherever 
it  is  not  impractical,  and  we  therefore  give  forms  for  such  a  com- 
plaint only. 

1.  For  selling  strong  or  spirituous  liquors  and  wines  in  quantities  under 

floe  gallons. 

On  or  about  the  first  day  of  January,  1869,  at  Pharsalia,  the  defend- 
ant sold  strong  and  spirituous  liquors  and  wines  in  a  quantity  less 
than  five  gallons  at  a  time,  without  having  a  license  therefor  granted, 
pursuant  to  the  provisions  of  chapter  628  of  the  Laws  of  1857, 
entitled  "An  act  to  suppress  intemperance  and  to  regulate  the  sale  of 
intoxicating  liquors,""  whereby  he  forfeited  to  the  plaintiffs  fifty 
dollars,  for  which  they  demand  judgment. 

2.  For  selling  liquors  to  be  drunk  upon  the  premises  without  being  licensed 

as  an  inn,  tavern  or  hotel-keeper. 

On  or  about  the  first  day  of  January,  1869,  at  Preston,  the  defend- 
ant sold  strong  and  spirituous  liquors  and  wines  to  be  drank  in  his 
house  at  said  PrestOn,  without  having  obtained  a  license  therefor  as 
an  inn,  tavern  or  hotel-keeper,  granted  pursuant,  &c.,  whereby,  &c. 
[as  in  the  preceding  form. J 

8.  For  racing  animals. 

On  or  about  the  first  day  of  January,  1869,  at  Bainbridge,  the 
defendant  collected  money,  goods  and  things  in  action,  for  the  purpose 
of  making  up  a  purse  to  be  raced  for  by  horses  in  the  town  of  Bain- 
bridge, contrary  to  law^  whereby  he  forfeited  to  the  plaintiff  twenty- 

'  13  John.  428.     4  Denio,  469.  =  2  R.  S.  (Banks'  5th  ed.)  938,  &c. 

»  2  R.  S.  352. 
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five  dollars,   according  to  the  provisions  of  the   Revised  Statutes, 
entitled  "Of  the  racing  of  animals." 

§  1051.  A  plaintiff  may  claim  more  than  one  penalty  in  his  action. 
If  he  does,  there  properly  should  be  a  full  and  distinct  count  or  state- 
ment of  the  facts  which  entitle  him  to  each  one  of  the  penalties  he 
seeks  to  recover,  though,  probably,  this  is  not  absolutely  necessary.' 

VI.  For  Fraud  in  Sales  or  Exchanges. 
1.  Fraud  in  the  sale  of  a  horse. 

On  the  first  day  of  January,  1869,  at  Afton,  the  defendant  sold  a 
horse  to  the  plaintiff  for  which  the  plaintiff  paid  him  one  hundred 
dollars.  In  the  negotiation  for  and  on  the  said  sale,  the  defendant 
falsely  and  fraudulently  stated  and  represented  to  the  plaintiff  that 
the  horse  was  perfectly  sound  (or  that  it  was  free  from  vice,  or  any 
other  representation  which  was  made),  whereas  the  horses  was  not 
sound,  of  which  the  defendant  then  and  previously  had  notice,  whereby 
the  plaintiff  has  sustained  dafnage  to  two  hundred  dollars,  for  which 
he  demands  judgment. 

This  allegation  that  the  defendant  "falsely  and  fraudulently"  made 
the  statements,  &c.,  is  a  sufficient  statement  that  he  knew  they  were 
untrue." 

2.  Fraudulent  concealment  of  a  defect. 
On  the  first  day  of  January,  1869,  at  Mt.  Upton,  the  defendant 
sold  a  horse  to  the  plaintiff,  for  which  the  plaintiff  paid  him  two 
hundred  dollars;  and  during  the  treaty  for  and  on  said  sale,  the 
defendant,  well  knowing  that  the  horse  was  unsound  and  had  the 
heaves,  and  that  the  plaintiff  did  not  know  it,  intentionally  and  falsely 
and  fraudulently  concealed  the  fact  from  the  knowledge  of  the  plain- 
tiff, and  thereby  sold  the  horse  to  him  for  the  price  aforesaid ;  and 
the  said  horse  at  the  time  having  the  heaves  is  wholly  unfit  for  use, 
and  valueless;  whereby  the  plaintiff  has  sustained  damage  to  two 
hundred  dollars,  for  which  sum  he  demands  judgment. 

8.  Fraudulent  concealment  on  a  sale  with  aU  faults. 
On  tbe  first  day  of  January,  1869,  at  North  Norwich,  the  defendant 
had  a  horse  infected  with  the  glanders,  which  gendered  it  of  no  use  or 
value,  which  the  defendant  well  knew,  and  fraudulently  and  deceit- 

^  22  Barb.  246.  »  25  N.  T.  244. 
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fully  used  means  and  contrivances  to  make  the  horse  appear  sound, 
and  then  offered  to  sell  him  to  the  plaintiff,  who  was  ignorant  of  his 
being  so  diseased,  subject  to  all  unsoundness,  and  by  such  means  and 
contrivances  prevented  the  plaintiff  from  learning  of  the  unsoundfiess 
of  the  horse,  and  thereby  induced  him  to  purchase  him,  and  to  risk 
his  soundness,  whereby  the  plaintiff  sustained  damage  to  two  hun- 
dred dollars,  for  which  he  demands  judgment. 

VII.     Upon  a  Judgment. 

On  the  first  day  of  January,  1869,  at  Guilford,  the  plaintiff  recov- 
ered against  the  defendant  a  judgment  in  a  justice's  court,  then 
there  held  before  Merlin  J.  Ford,  a  justice  of  the  peace,  for  two 
hundred  dollars,  which  still  remains  unpaid  and  owing  to  the  plain- 
tiff, and  for  which  he  demands  judgment,  and  for  the  interest  thereon, 
amounting  to  twenty-one  dollars  and  ninety-seven  cents,  making  in 
all,  for  which  judgment  is  demanded,  the  sum  of  two  hundred  and 
twenty-one  dollars  and  ninety-seven  cents. 

§  1052.  Where  the  demand  upon  which  the  action  is  brought,  is 
upon  a  contract  made  by  the  defendant  with  a  third  person,  and  by 
him  assigned  to  the  plaintiff,  the  fact  should  be  stated  in  the  com- 
plaint. If  it  arose  upon  an  account  or  an  instrument  in  writing  for 
the  payment  of  money  only,  it  would  be  suflB.cient,  as  we  have  seen, 
to  deliver  the  account  or  the  instrument  to  the  justice,  and  state  that 
the  same  has  been  duly  assigned  by  the  person  to  whom  it  originally 
belonged,  to  the  plaintiff,  and  that  there  is  due  to  him  thereon  a 
specified  sum  which  he  claims  to  recover ;  or,  the  plaintiff  may,  as  is 
generally  done,  make  a  more  ample  complaint,  giving  a  copy  of  the 
instrument,  or  a  full  abstract  thereof.'  If  the  demand  arise  upon  a 
contract  not  in  writing,  the  complaint  should  state  the  facts  in  relation 
to  the  making  of  the  contract  between  the  original  parties,  the  assign- 
ment to  the  plaintiff,  and  the  breach  of  it.  The  following  will  illus- 
trate the  method  of  doing  this : 

On  the  first  day  of  January,  1869,  at  Norwich,  the  defendant 
became  and  was  indebted  to  Benjamin  Chapman  for  his  work  and 
labor  performed  for  the  defendant  and  at  his  request,  for  which  he 
promised  to  pay  said  Benjamin  Chapman  forty  dollars ;  and  the  said 
Benjamin  Chapman  subsequently  sold  and  assigned  the  said  demand 
to  the  plaintiff,  who  now  owns  the  same ;  nevertheless,  the  defendant 

'  Ante,  §  1041.    Code,  §  2941. 
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has  not  paid  said  sum  of  forty  dollars  to  said  Benjamin  Chapman  or 
the  plaintiff,  and  he  thereupon  demands  j udgment  for  the  same. 

§  1053.  If  t!n  aclion  bo  brought  by  executors  or  administrators,  the 
complaint  should  siate  tho  i'act,  showing  the  original  cause  of  action, 
and  that  it  now  belongs  to  tho  plaintiffs  as  such  executors  or  adminis- 
trators. The  title  of  the  cause  should  give  the  plaintiff  his  official 
.designation,  as  "John  Doe,  executor  of  the  last  will  and  testament 
of  Richard  Roc,"  or  "John  Doe,  administrator  of  the  goods  and  chat- 
tels, rights  and  credits  which  were  of  Richard  Roe."  The  following 
form  will  show  the  manner  of  stating  the  cause  of  action. 

1.  By  an  executor  or  administrator. 

On  the  first  of  January,  1869,  at  Otselic,  the  defendant  became 
indebted  to  Richard  Roe  in  his  lifetime,  in  the  sum  of  one  hundred 
dollars  for  his  labor  and  services,  and  for  which  the  defendant  pro- 
mised to  pay  said  Richard  Roe.  On  the  first  of  February,  1869,  the 
said  Richard  Roe  died,  leaving  a  last  will  and  testament,  by  which 
the  plaintiff  was  named  as  his  executor ;  on  the  first  day  of  May,  1869, 
the  said  will  having  been  duly  proved  before  the  surrogate  of  Che- 
nango county,  letters  testamentary  thereon  were  issued  by  said  surro- 
gate to  the  plaintiff,  which  letters  he  brings  here  into  court.  The 
plaintiff  states  that  the  defendant  never  paid  the  said  one  hundred 
dollars,  nor  any  part  thereof,  to  the  said  Richard  Roe,  in  his  life  time, 
nor  to  the  plaintiff  since  the  decease  of  said  Richard  Roe,  and  that 
the  defendant  now  owes  the  same  to  the  plaintiff  as  such  executor, 
and  for  which  he  demands  judgment. 

If  the  plaintiff  is  administrator,  instead  of  the  statement  in  relation 
to  the  will,  say : 

"  Died  intestate,  and  the  plaintiff  was  on  the  first  day  of  May,  ISGO, 
appointed  by  the  surrogate  of  Chenango  county,  administrator  of  tho 
goods  and  chattels,  right  and  credits  which  were  of  the  said  Richard 
Roe,  by  letters  of  administration  which  he  brings  here  into  court." 

§  1054.  "Where  the  action  is  by  or  against  the  survivor  of  a  partner- 
ship, or  the  survivor  of  two  or  more  executors  or  administrators,  the 
fact  should  be  stated,  together  with  the  other  facts  which  originally 
gave  the  cause  of  action  to  or  against  the  partnership.  The  follow- 
ing form  will  show  how  this  may  be  done.  It  can  be  varied  to  meet 
the  circumstances  of  any  case  which  will  arise : 
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2.  By  a  swmimng  executor  against  a  suniving  partner. 
JUSTICE'S    COURT — Chenango  County — Before  James  Brown. 

John  Doe,  survi\'- 
ing'  executor  of 
Richard  Roe, 
ag-t. 

John  Stiles,  sur- 
vivor of  James 
Jackson. 


The  plaintiif  complains  of  the  defendant  as  follows ; 
On  or  about  the  first  day  of  January,  1869,  at  Pharsalia,  the  defend- 
ant and  James  Jackson,  now  deceased,  became  indebted  to  Richard 
Roe,  deceased,  in  the  sum  of  one  hundred  dollars  for  work  and  labor 
of  said  Richard  Roe.  On  the  first  day  of  February,  1869,  the  said 
Richard  Roe,  died,  leaving  a  last  will  and  testament  by  which  the 
plaintiff  and  John  Den  were  appointed  his  executors ;  on  the  first  day 
of  May,  1869,  the  said  will  was  duly  proved  before  the  surrogate  of 
Chenango  county,  and  letters  testamentary  were  duly  issued  thereon 
to  the  plaintiff  and  said  John  Den,  which  letters  the  plaintiif  here 
brings  into  court.  On  the  first  day  of  June,  1869,  the  said  John  Den 
died,  leaving  the  plaintiff  surviving  executor  of  said  Richard  Roe. 
The  plaintiff  thereupon  as  such  executor  demands  judgment  for  the 
said  one  hundred  dollars. 

§  1055.  Where  an  action  is  brought  by  or  against  a  husband  and 
wife  the  complaint  should  state  the  fact  that  the  plaintiffs  or  defend- 
ants as  the  case  may  be,  are  husband  and  wife,  and  the  facts  which 
show  that  they  should  sue  or  be  sued  together.' 

§  1056.  The  damages  claimed  in  the  complaint,  in  cases  where  the 
amount  recoverable  in  a  justice's  court  is  limited,  should  not  exceed 
two  hundred  dollars,  for  the  justice  has  no  jurisdiction  of  the  action 
if  more  than  that  sum  is  claimed.^  A  claim  of  a  gross  sum,  as 
two  hundred  dollars  is  sufficient,  where  the  damages  are  such  as 
naturally  arise  from  the  facts.  There  are  cases,  however,  where  the 
plaintiff  has  sustained  other  damages  than  such  as  naturally  arise 
from  the  defendant's  failure  to  perform  his  contract  or  from  a  wrong 
which  he  has  committed.  Damages  are  therefore  divided  into 
general  and  special, 

'  2  Caines,  221.  "  6  Hill,  631.      5  Barb.  573.      Code, 

§  2862. 
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§  1057.  General  damages  are  such  as  the  law  implies  to  nave  accrued 
from  the  wrong  complained  of,  and  may  be  recovered  under  the  above 
general  conclusion.  Special  damages  are  such  as  really  took  place, 
and  are  not  implied  by  law.  The  latter  may  arise  as  the  consequence 
of  some  act,  from  which  the  law  implies  damage,  or  they  may  be  the 
very  foundation  of  the  action  ;  but  in  both  instances  it  is  necessary  to 
show  particularly  by  the  complaint,  how  they  arose,  and  to  trace 
them  from  the  injury  complained  of.'  Thus,  in  an  action  for  taking 
a  horse,  by  which  the  plaintiff  is  damaged,  amongst  other  causes,  by 
being  put  to  expense,  or  paying  money  in  order  to  regain  the  posses- 
sion, if  he  merely  state  the  trespass  in  the  taking,  and  conclude  in 
gen&ral  damages  for  so  much,  he  cannot  recover  the  money  thus  laid 
out ;  but  it  is  necessary  to  state  particularly  in  his  declaration  tJiat  by 
reason  of  the  trespass  he  was  obliged  to  pay  a  sum  of  money  {stating 
an  amount  sufficient  to  cover  his  expenses),  in  order  to  regain  tlw  possession 
of  his  said  horse;  for  the  law  will  not  apply,  nor  can  anybody  see  this, 
from  the  mere  act. of  wrongfully  taking  the  horse;  and  it  should 
therefore  be  stated  as  any  other  material  fact,  in  order  that  the 
defendant  may  be  prepared  to  meet  such  a  charge ;  else  the  plaintiff 
can  recover  no  more  than  his  general  damages.'' 

§  1058.  The  circumstances  which  accompany  and  give  character  to 
a  trespass,  may  always  be  proved,  to  enhance  the  damages  beyond  the 
pecuniary  loss  sustained  by  the  plaintiff;'  therefore  in  an  action  for 
taking  away  goods,  where  it  appeared  that  the  defendant  opened  the 
plaintiff's  chest  containing  her  wearing  apparel,  and  made  use  of 
language  in  relation  thereto,  calculated  to  wound  her  feelings ;  it  was 
held,  that  these  circumstances  were  proper  to  be  considered  in  assess- 
ing the  damages."  Within  this  rule,  in  an  action  for  breaking  and 
entering  his  house,  the  plaintiff  may  show  the  debauching  of  his 
daughter,  or  the  enticing  away,  or  the  battery  of  his  servants,'  but 
not  the  loss  of  their  service  for  that  reason,  or  any  other  matter  which 
would  in  itself  sustain  an  action ;  for  then  it  should  be  stated  spec- 
ially. And  therefore  in  trespass  for  entering  the  close  the  plaintiff 
coiild  not,  under  this  general  allegation,  give  evidence  of  taking  away 
a  horse. ° 


1  4  Corns,  130.     2  Kem.  282.     42  Bar.  '  7  Conn.  273,  279.     7  Har.  &  John. 

199.  67. 

^  Cases  in  N.  3  supra.  '  6  Mod.  127.     15  Barh.  499. 

=  See  ante,  §  811.  •  Bull.  N.  P.  89.     1  Salk.  643.    1  Str. 

61.     1  Sid.  225. 
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§  1059.  In  actions  for  wrongs,  as  in  other  cases,  it  is  proper,  and 
frequently  advisable  to  state  the  wrong  in  two  distinct  statements  or 
counts  in  the  complaint.'  Thus  in  an  action  for  entering  the  plain- 
tiff's close,  if  there  have  been  a  taking  and  carrying  away  of  personal 
property,  one  count  may  charge  an  injury  to.  the  land  and  taking  the 
goods  there ;  and  a  second  merely  the  taking  away  of  the  goods ; 
and  where  there  has  been  taking  away  of  personal  property  (which  in 
case  of  roots,  earth,  timber  or  other  matter  affixed  to  the  freehold, 
must  be  an  actual  one),  from  the  land  where  the  same  was  dug  or 
cut,  &c.,  and  not  a  mere  conveyance  of  it  to  another  part  of  the 
premises,  it  is  expedient  to  join  the  two  counts,  one  for  entering  the 
close,  &c.,  and  the  other  simply  for  taking  and  carrying  away  the 
personal  property ;  and  so  in  any  cases  which  may  arise,  where  it  is 
doubtful  which  of  several  modes  of  stating  the  facts  the  proof  will 
sustain,  several  counts  may  be  incorporated  in  the  same  complaint 
in  order  to  meet  the  proof  in  the  several  possible  shapes  in  which  it 
is  expected. 

•  22  Barb.  244.  i 
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CHAPTER    XII. 

PROCEEDINGS  WHERE  THE  JUSTICE  IS  A  MATERIAL  "WITNESS. 

§  1060.  A  justice  cannot  be  a  witness  in  his  own  court,  neither  can 
he  act  upon  facts  within  his  own  knowledge  as  evidence  in  the  cause.' 
If,  however,  he  is  sworn,  by  consent,  by  another  justice,  as  a  witness 
in  a  cause  before  him,  there  is  no  error.  And  the  rule  is  the  same  if 
no  objection  is  made,  the  consent  being  then  implied.'  So,  if  he  gives 
evidence  by  consent,  without  being  sworn,  the  rule  is- the  same."  But 
whenever  the  defendant  wishes  to  avail  himself  of  the  testimony  of 
the  justice,  a  course  of  proceeding  is  pointed  out  by  the  Code  of  Civil 
Procedure  for  that  purpose ;  and  if  he  make  out  a  proper  case,  in  the 
opinion  of  the  justice,  an  order  directing  the  action  or  special  pro- 
ceeding to  be  continued  before  some  other  justice  should  be  entered, 
as  directed  in  the  section  of  the  Code  above  referred  to,  which  pro- 
vides that  '•  if,  before  an  issue  of  fact  is  joined  in  an  action  or  special 
proceeding,  the  defendant,  or,  where  he  has  not  been  arrested,  his 
attorney,  presents  to  the  justice  satisfactory  proof,  by  affidavit,  that 
the  justice  before  whom  the  action  or  special  proceeding  is  pending  is 
a  material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances  which  he  expects  to  prove  by  him,  the  justice  must 
forthwith  make  a  written  order  directing  the  action  or  special  pro- 
ceeding to  be  continued  before  another  justice  of  the  same  town  or 
city,  named  in  the  order."* 

So,  also,  "  if  the  term  of  office  of  a  justice  of  the  peace  is  about  to 
expire,  or  he  is  about  to  remove  from  the  town  or  city,  before  judg- 
ment is  rendered  in  an  action,  or  a  final  order  is  made  in  a  special 
proceeding,  pending  before  him,  he  must  previously  make  a  written 
order  reciting  the  fact,  and  directing  the  action  or  special  proceeding 
to  be  continued  before  another  justice  of  the  same  town  or  city, 
named  in  the  order.'" 

"  1  John.  520.  «  Code  Civil  Proced.  §  3151. 

'  8  John.  470.  » Id.  J  3150. 

=  7  John.  19S.     12  id.  296. 
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"  Where  an  order  is  made  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  constable  must  forthwith  take  it,  and  all  other  papers  in  the 
action,  with  the  body  of  the  defeiidant  if  he  is  under  anest,  before 
the  justice  named  in  the  order.  The  plaintiff  or  petitioner  must 
forthwith  appear  before  that  justice,  who  must  take  cognizance  of  the 
action  or  special  proceeding,  and  must  proceed  th.erein  as  if  it  had 
been  commenced  before  him.  Costs  recovered  in  the  action  or  special 
proceeding,  include  the  fees  allowed  by  law  for  services  performed  by 
the  constable  and  the  justice  before  the  transfer,  together  with  the 
fees  allowed  by  law  for  the  proceedings  before  the  justice  to  whom  the 
cause  is  transferred."" 

It  should  be  remarked  that  the  provisions  of  the  statute  apply  only 
to  the  defendant.  If  the  plaintiff  require  the  testimony  of  the  justice, 
it  is  his  own  fault  if  he  commence  his  suit  before  him;  he  should  have 
proceeded  before  another  justice. 

§  1061.  The  affidavit  is  to  be  made  previous  to  the  joining  of  issue, 
that  is,  before  the  defendant  answers  the  complaint,  and  the  justice 
is  bound  to  swear  him  to  the  affidavit,  whether,  as  drawn,  it  is  suffi- 
cient for  its  purpose  or  not.  If  he  declines,  he  is  guilty  of  a  misde- 
meanor.'' In  strictness,  the  defendant,  until  the  complaint  is  made, 
cannot  know  what  the  plaintiff  has  brought  his  action  for.  Usually, 
however,  the  defendant  is  aware  of  what  the  suit  is  for,  and,  in  many 
cases,  it  might  be  a  hardship  to  him  to  be  compelled  to  wait  until  the 
plaintiff  has  pleaded,  before  making  his  affidavit.  If  he  were  sick  or 
absent  from  the  county  on  the  return  day  of  the  process,  it  would  be 
manifestly  unjust  to  deny  him  the  benefits  of  the  statute,  if  a  sufficient 
excuse  for  his  non-attendance  should  appear,  and  the  affidavit  should 
show  that  he  has  not  mistaken  the  nature  of  the  plaintiff's  action,  and 
that  the  justice  is  a  material  witness  for  him,  and  this,  noth withstand- 
ing the  doubt  expressed  in  3  Hill,  35. 

§  1062,  The  affidavit  must  contain  "  the  particular  facts  and  circum- 
stances which  he  expects  to  prove  by  the  justice,"  so  as  to  enable  the 
justice  to  determine  therefrom  whether  he  is  not  only  a  material  but 
a  necessary  witness  also,  for  under  the  provisions  of  the  statnte,  for 
which  this  section  of  the  Code  is  a  substitute,  it  was  held  that  he  must 
be  both.^    These  facts  and  circumstances  will,  of  course,  vary  with 

"  Id.  §  3152.  such  an  error  as  will  reverse  the  judg- 

'  1  Denio,  457 ;  but  see  2  Sand.   517,  ment. 

where  it  is  held  that   such  a  refusal,  °  16  How.  Pr.  R.  46.     3  Hill,  35. 
where  the  aiSdavit  is  insufficient,  is  not 
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each  particular  case.  They  should  be  stated  with  accuracy,  particu- 
larity and  precision.  If  the  justice  should  improperly  refuse,  upon 
the  affidavit,  to  enter  a  judgment  of  discontinuance,  his  error  would 
be  a  good  ground  for  the  reversal  of  his  judgment  upon  appeal.  And 
the  fact  that  after  he  refused  to  enter  such  judgment  of  discontinuance, 
the  defendant  answered  the  complaint  and  went  to  trial,  would  not 
waive  the  error,  if  he  made  the  proper  objection,  the  general  rule 
relative  to  waiver  applying  to  these  cases.' 

§  1063.  If  the  justice  enters  an  order  transferring  the  cause,  he 
should  make  an  entry  of  the  facts  in  his  docket,  as  follows  : 

"  January  1,  1870,  the  parties  appear.  Plaintiff  makes  his  com- 
plaint as  follows,  &c. :  The  defendant  makes  an  affidavit  that  I  am  a 
material  witness  for  him  on  the  trial  of  this  action,  according  to  the 
provisions  of  the  Code  of  Civil  Procedure  in  such  cases,  and  being 
satisfied  from  such  affidavit,  that  I  am  a  material  witness  in  such 
action,  as  stated  in.  said  affidavit,  I  hereby  order  that  this  action  (or 
proceeding,  naming  it),  be  continued  before  ,  Esq.,  a  justice  of 

the  peace  of  this  town,  according  to  the  provisions  of  the  Code  of  Civil 
Procedure  in  such  case  made  and  provided. 

Justice  of  the  Peace. 

§  1064.  The  affidavit  may  be  in  the  following  form  : 

JUSTICE'S  COURT  — Cortland  county,  ss.: 


James  Jackson, 

agt. 

Richard  Roe. 


Richard  Roe,  defendant  in  the  above  entitled  cause,  being  duly 
sworn  says,  that  Israel  Gee,  Esq.,  the  justice  of  the  peace  before  whom 
the  said  cause  is  pending,  is  a  material  witness  for  this  deponent  in 
the  said  cause,  and  that  he  cannot  safely  proceed  to  the  trial  thereof 
without  the  testimony  of  the  said  justice.  And  this  deponent  further 
says,  that  he  expects  to  prove,  by  the  said  justice,  the  following  facts 
and  circumstances,  to  wit :  That  before  the  commencement  of  this 
suit,  the  plaintiff  sued  the  defendant  before  the  said  justice  for  the 
same  identical  property  for  which  he  now  claims  the  surplus  money ; 
and  that  judgment  was  passed  on  the  same  and  entered  in  favor  of 
the  defendant  against  the  plaintiff  for  costs ;  and,  also,  that  the 
plaintiff   acknowledged,  in  the  presence  of   the  justice,   that  the 

'  17  Wend.  86. 
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defendant  had  tendered  to  him,  said  plaintiff,  the  overplus  money, 
before  the  commencement  of  the  former  suit ;  and  that  he  had  no 
claim  for  surplus  moneys.  And  this  defendant  does  not  know  of  any 
other  person  by  whom  he  can  prove  those  facts  {except  hy  one  John 
Smith,  who  is  now  absent  from  the  said  county,  and  without  the  jurisdiction 
of  this  court,  and  is  not  expected  to  return  in  several  months),  or  (if  the 
action  be  trespass  on  land,  state,  after  the  words  "  in  the  presence  of  the  said 
justice  ")  that  he,  the  said  plaintiff  gave  this  deponent  liberty  to  enter 
upon  the  premises  of  the  said  plaintiff,  described  in  the  said  plain- 
tiff's declaration,  but  that  he,  this  deponent,  had  acted  unfairly,  and 
he,  the  said  plaintiff,  meant  to  make  him  suffer  for  it.  [/Set  forth  the 
facts  and  circumstances  particularly,  according  to  the  facts.] 

RICHARD  ROE. 

Sworn  before  me,  this  1st  day  of  "j 
February,  1860.  J 

Israel  G-ee,  Justice  of  the  Peace. 

§  1065.  If  the  affidavit  is  made  before  the  return  day,  entitle  the 
cause  and  proceed  with  a  statement  of  facts,  &c.,  substantially,  as  in 
the  foregoing  form,  and  then  add  the  follolving,  or  some  other  satis- 
factory excuse : 

"  And  this  deponent  further  says,  that  he  is  now  sick,  confined  to 
his  room,  and  unable  to  appear  before  the  said  justice ;  or,  that  his 
■wife  is  dangerously  ill,  and  he  considers  it  unsafe  to  leave  her  in 
order  to  attend  before  the  said  justice  at  the  hour  appointed  for  the 
return  of  the  process  in  this  cause  ;  w  that  his  business  is  of  such  a 
nature  as  to  require  his  personal  attendance  at  Albany  on  the  day 
appointed  for  the  return  of  the  process.  RICHARD  ROE." 

"  Sworn  before  me,  Feb-  > 
ruary  1,  1860  \ 

"Isaac  Plumb,  Justice." 

§  1066.  Upon  the  presentation  of  the  affidavit  to  the  justie,  he 
should  immediately  determine,  from  the  facts  and  circumstances  stated 
in  it,  whether  he  is  a  material  witness.  He  is  not  permitted  to  act 
upon  his  own  knowledge  or  recollection  of  them.  His  duty  is  as  a 
judge  to  determine  from  the  affidavit,  assuming  that  it  is  true, 
whether  the  facts  which  the  defendant  expects  to  prove  by  him  are 
pertinent  and  material,  and  such  as  he  can  satisfactorily  prove  by  no 
one  else.     If  they  are,  he  must  enter  the  order  transferring  the  action. 
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The  case  of  HopUns  v.  Cabrey '  illustrates  the  duties  of  the  justices. 
Hopkins  sued  Cabrey,  who  was  a  school  district  collector,  for  the 
surplus  moneys  remaining  in  his  hands  on  sale  of  property  for  a 
school  tax.  Cabrey  made  an  affidavit,  a  copy  of  which  is  given  in 
the  form  used  in  section  1064,  supra.  Upon  this  affidavit  the  justice 
ruled  as  follows :  "  I  am  not  satisfied  that  I  am  or  can  be  a  material 
witness  in  behalf  of  the  defendant  in  this  cause,  for  I  know  nothing 
material  between  the  said  parties,  except  what  is  contained  in  the 
record  of  the  foriper  trial  between  these  parties  before  me,  which 
this  defendant  can  at  all  times  avail  himself  of  upon  the  trial  of  this 
cause  ;  and  further,  I  have  no  recollection  of  ever  having  heard  the 
plaintiff  admit  that  the  defendant  had  tendered  him  the  overplus 
money,  as  mentioned  in  the  affidavit."  The  defendant  then  pleaded, 
and  upon  a  trial  the  justice  gave  judgment  for  the  plaintiff.  Upon 
the  case  coming  before  the  supreme  court,  the  following  opinion  was 
given  by  Justice  Cowen  :  "  The  affidavit  was  clearly  sufficient  within 
the  statute.''  *  *  *  The  justice  had  wo  right  to  interpose  his 
private  knowledge  or  recollection,  as  an  answer  to  the  affidavit.  Doing 
so  would  enable  a  justice  to  defeat  the  application,  and  at  the  same 
time  to  put  the  point  beyond  the  reach  of  review,  even  on  the 
facts  which  he  may  assume  to  know,  or  to  have  forgotten.  Here, 
it  is  true,  ho  states  them,  but  not  under  his  oath  as  a  witness.  That 
the  defendant  has  a  right  to  require.  Again,  his  specification  was 
not  satisfactory.  He  had  no  right  to  assume  that  the  docket  and 
other  written  proceedings  would  have  been  proof  as  full  to  the  pur- 
pose as  if  accompanied  with  his  oath.  Oral  proof  is  often  necessary 
to  show  what  was  in  fact  heard  and  submitted  under  an  issue  which 
has  been  tried,  in  order  to  give  it  the  desired  effect  upon  a  subsequent 
trial  of  the  same  matter.  His  want  of  recollection  might  also  have 
been  remedied  by  a  recurrence  to  circumstances  in  the  course  of  his 
examination  as  a  witness." 

In  a  subsequent  case,'  it  was  said  that  though  the  justice,  as  decided 
in  24  Wend.,  supra,  could  not  refuse  a  discontinuance  on  the  ground 
that  he  does  not  recollect  the  facts  which  the  defendant  swears  he 
expects  to  prove  by  him,  he  yet  had  clearly,  "  the  right  to  judge  of 
the  sufficiency  of  the  affidavit.  He  must  be  '  satisfied,'  acting 
judicially  that  the  ends  of  justice  require  a  discontinuance  of  the 

'  24  Wend.  264.  =  3  Hill,  33. 

"  2  R.  S.  246,   J  118,  amended  Laws 
of  1838,  ch.  242. 
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action."  The  court  adds  :  "  The  only  thing  of  any  importance  is 
contained  in  the  last  clause  of  the  affidavit ;  and  that,  at  the  most, 
only  amounts  to  an  allegation  that  the  defendant  had  settled  the 
matter  with  Cutler,  who  was  either  the  owner  of  the  demand,  or  the 
agent  of  the  plaintiff.  But  the  defendant  does  not  state  that  he 
expected  to  prove  these  facts  by  the  j\istice;  and  when  his  attention 
was  called  to  this  defect,  and  he  was  requested  to  amend  the  affidavit, 
he  refused  to  do  so.  This  goes  to  show  that  the  omission  was  not  a 
mere  clerical  error,  and  I  think  the  justice  was  right  in  refusing  a 
discontinuance."  In  a,  subsequent  part  of  the  opinion  it  was  further 
held,  that  the  affidavit  was  also  defective  in  not  stating  that  certain 
other  facts  which  he  swore  he  wished  to  prove  by  the  Justice,  he 
could  not  prove  as  fully  by  other  witnesses  as  by  the  justice.  This 
case,  therefore,  is  an  authority  that  the  justice  must  act  judicially  in 
determining  the  relevancy  and  materiality  of  the  facts  proposed  to 
be  proved  by  him,  and  that  the  affidavit  must  state  both  that  they 
can  be  proved  by  the  justice  and  by  no  other  witness  who  can  be 
examined  in  the  case.  If  they  can  be  proved  by  any  other  evidence, 
the  justice  should  not  enter  the  order  transferring  the  cause.' 

'  See  2  Sand.  517. 
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CHAPTER     XIII. 

OF  PLEADING  BY  THE  DEFENDANT. 

§  1067.  If  there  be  no  affidavit  that  the  justice  is  a  material  witness, 
the  next  step  to  be  taken  in  the  cause  is  on  the  part  of  the  defendant. 
If  the  complaint  states  facts  which  constitute  a  cause  of  action,  he 
must  answer.  If,  however,  its  statements  are  so  indistinct  or  ambigu- 
ous as  not  to  enable  a  person  of  common  understanding  to  know  what 
is  intended,  or  if  the  facts  stated,  would  not,  if  true,  constitute  a  cause 
of  action,  the  defendant  should  demur,  in  order  to  compel  the  plaintiff 
to  amend  so  as  to  furnish  him  the  necessary  information  of  the  claim 
he  is  called  upon  to  defend,  or  to  obtain  the  judgment  of  the  court 
upon  the  complaint  alone,  before  proceeding  to  make  his  answer. 

§  1068.  The  2939th  section  of  the  Code  of  Civil  Procedure  provides 
that  a  party  may  demur  to  a  pleading  of  the  adverse  party,  or,  if  it 
is  a  complaint,  to  one  or  more  separate  causes  of  action  therein,  where 
it  is  not  sufficiently  explicit  to  be  understood,  or  where  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  or  counterclaim,  as 
the  case  may  be.  If  the  •  court  deem  the  demurrer  well  founded,  it 
must  permit  the  pleading  to  be  amended,  and  if  the  party  fails  so  to 
amend,  the  defective  pleading,  or  part  of  a  pleading,  demurred  to, 
must  be  disregarded ;  and  if  the  court  deem  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead  over  at  his 
election.  In  case  the  plaintiff  refuses  to  amend  on  the  order  of  the 
court,  which  thereupon  disregards  the  complaint,  the  defendant  is,  of 
course,  entitled  to  a  judgment  of  nonsuit. 

§  1069.  This  provision  of  the  Code  contemplates  the  right  of  a  party 

to  continue  to  demur  to  pleadings  after  amendment,  until  they  shall 

state,  in  a  plain  and  direct  manner,  facts  which  constitute  a  cause  of 

"-^action  or  defense.     Each  party  has  a  right  to  insist  that  the  pleading 

of  his  opponent  shall  conform  to  this  rule. 

§  1070.  When  the  complaint  has  been  made  in  conformity  with  the 
requirements  of  the  Code  of  Civil  Procedure,  the  defendant  must 
answer. 

§  1071.  Under  the  ancient  system  of  pleading,  the  answer  was  called 
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tlve  plea.  There  were  three  classes  of  pleas :  1,  pleas  to  the  jurisdiction 
of  the  court;  2,  pleas  in  abatement;  and  3,  pleas  in  bar  or  to  the 
action.  The  first  two  classes  contained  allegations  which,  while  not 
denying  that  the  plaintifi'  might  have  a  good  cause  of  action,  objected 
that  the  court  had  not  jurisdiction  of  the  cause  of  action,  or  that  there 
was  some  defect  in  the  manner  in  which  the  action  was  commenced, 
as  that  the  plaintiff  was  an  inftot  and  did  not  appear  by  guardian ; 
that  some  person  who  ought  to  be  made  a  party  to  the  action  as  a 
plaintiff  or  defendant  was  not  so  made ;  or  that  another  action  for  the 
same  cause  of  action  was  pending.  In  these  cases,  although  the  plea 
would  show  that  the  plaintiff  ought  not  recover  in  the  action  as  com- 
meaced,  it  would  not  deny  his  right  of  action.  They  were,  therefore, 
termed  dilatory  pleas.  Pleas  in  bar  or  pleas  to  the  action,  stated  facts 
which  showed  that  the  plaintiff  could  not  maintain  his  action  at  all ; 
either  by  denying  the  allegations  in  the  declaration,  or  by  admitting 
them,  and  showing  facts  which  amounted  to  a  defense.  For  example, 
if  the  declaration  alleged  that  the  defendant  had  given  a  promissory 
note  to  the  plaintiff,  a  plea  in  bar  might  deny  it,  or  it  might  admit 
that  it  was  made,  and  allege  that  it  was  obtained  from  the  defendant 
by  fraud,  or  for  an  illegal  consideration,  or  that  it  had  been  paid; 
or  set  up  any  other  fact  which  showed  that  the  plaintiff  had  no  right 
to  recover  upon  it. 

§  1072.  "When  a  dilatory  plea  was  put  in,  if  the  defendant  recovered 
upon  it,  the  judgment  was  no  bar  to  the  commencement  of  a  new 
action  for  the  same  cause  of  action.  If  the  judgment  was  against 
him,  it  was  simply  that  he  make  further  answer  to  the  declaration  of 
the  plaintiff,  and  he  might  then  plead  anew.  But  when  the  defendant 
pleaded  in  bar,  a  judgment  recovered  upon  his  plea,  so  long  as  it 
remained  unreversed,  was  a  final  determination  between  him  and  the 
plaintiff  of  the  facts  plead.  In  the  language  of  the  law,  both  the 
plaintiff  and  the  defendant  were  estopped  from  denying  the  matters 
found  by  the  judgment. 

§  1073.  All  dilatory  pleas-were  required  to  be  verified,  and  it  was 
necessary  in  a  plea  in  abatement  to  show  sufficient  to  enable  the 
plaintiff  in  another  action  to  correct  his  proceedings,  or  as  it  was 
said,  to  give  him  better  process.  As,  if  the  defendant  pleaded  that  he 
was  misnamed,  or  that  a  wrong  addition  was  given  him  in  the  writ,  he 
must  have  shown,  in  his  plea,  what  his  true  name  or  addition  is,  and 
thus  enable  the  plaintiff  to  avoid  a  similar  mistake  in  a  subsequent  suit.' 
>  Gould's  PI.  chap.  5,  {  67. 
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§  1074.  In  the  same  action  the  defendant  might  plead  each  of  the 
several  classes  of  pleas,  if  he  pursued  the  natural  order  of  pleading 
■which  was  recognized  by  the  courts.  This  required  that  his  pleas 
should  be 

1st.  To  the  jurisdiction. 

2d.    In  abatement. 

(1.)  To  the  person  of  the  plaintiff. 
(2.)  To  the  person  of  the  defendant. 
(3.)  To  the  process. 

3d.  In  a  bar  of  the  action.' 

As  the  judgment,  if  against  him,  upon  each  of  the  pleas  would  be 
that  he  answer  further,  he  might,  when  his  plea  to  the  jurisdiction 
was  overruled,  and  the  judgment  given  upon  it,  plead  in  abatement, 
first  to  the  person  of  the  plaintiff,  and  if  that  plea  were  overruled,  to 
the  person  of  the  defendant,  and  next  to  the  process ;  and  if  each  plea 
were  held  bad,  then  in  bar  of  the  action.  He  was  compelled,  however, 
to  plead  in  the  order  above  laid  down,  and  a  plea  in  either  of  the 
classes,  except  the  first,  waived  all  the  matters  which  were  the  proper 
subjects  of  plea  in  either  of  the  preceding  classes.  For  example,  by 
pleading  to  the  process  he  waived  his  right  to  plead  matters  against 
the  jurisdiction  of  the  court ;  or  in  abatement,  to  the  person  of  either 
plaintiff  or  defendant ;  by  pleading  in  bar,  he  waived  any  matter 
properly  pleadable  in  abatement,  and  if  he  pleaded  two  pleas,  as  he 
might,  one  of  which  was  in  abatement  and  the  other  in  bar,  the  plea 
in  bar  waived  the  plea  in  abatement.''  This  was  a  cardinal  principle: 
thus,  if  in  an  action  of  assumpsit  against  A.,  he  pleaded  in  abatement 
the  non-joinder  of  B.  as  a  joint  contractor,  and  the  plaintiff  took  issue 
upon  the  plea,  and  it  appeared  in  evidence  on  the  trial  that  the  con- 
tract was  made  by  A.,  B.  and  C,  judgment  would  have  been  rendered 
in  favor  of  the  plaintiff;  for  the  defendant  had  not  by  his  plea,  alleg- 
ing that  C.  as  well  as  B.  was  a  contractor  with  him,  given  the  plaintiff 
a  better  writ. 

§  1075.  The  2935th  section  of  the  Code  of  Civil  Procedure  provides 
the  rules  of  pleading  that  are  to  govern  in  justices  courts,  the  lan- 
guage of  that  section  forbids  the  idea  that  there  can  be  more  than 
one  answer  which  may  embrace  all  defenses.  In  justices'  courts 
therefore,  all  defenses  must  be  joined  together  in  the  same  answer, 
this  of  course  includes  what  was  formerly  termed  pleas  in  abatement. 

'  Gr.  Pr.  (2n(i  ed.)  224.  «  CMtty's  P.  426.     Id.  444. 
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§  1076.  Such  being  the  rule,  a  defendant  will  only  pay  so  much 
attention  to  the  old  pleas  in  abatement,  or  to  the  rules  relative  thereto 
hereafter  given,  as  will  enable  him  to  properly  set  up  a  defense  which 
embraces,  in  whole  or  in  part,  matters  which  were  formerly  the  subject 
of  such  pleas. 

I.   Pleas  to  the  Jurisdiction. 

§  1077.  These  were  rarely  resorted  to  in  justices's  courts,  as  whenever 
in  the  progress  of  a  suit  the  want  of  jurisdiction  appeared,  an  objec- 
tion might  be  interposed  for  this  cause,  which  answered  every  purpose 
of  a  plea.  There  is,  therefore,  now,  no  necessity  for  resorting  to  an 
answer  containing  the  substance  of  one.  In  some  cases,  it  is  necessary 
to  make  the  objection  before  taking  a  subsequent  step  in  the  cause, 
or  it  will  be  waived ;  as  where  an  attachment  or  order  of  arrest  is 
issued  without  any  ofl  the  proof  required  by  the  statute  to  authorize 
it,  or  upon  insufficient  proof,  in  which  case,  if  the  defendant  pleads 
to  the  action  and  goes  to  trial  on  the  merits,  he  cures  the  defect,  and, 
upon  appeal,  cannot  urge  the  objection.'  In  making  the  objection,  it 
is  important  that  the  defendant  state  distinctly  the  defects  upon 
which  he  relies. 

II.   Pleas  in  Abatement. 
(1.)    To  the  person  of  the  plaintiff. 

§  1078.  These  pleas  were  put  in  when  the  plaintiff  was  a  fictitious 
person,^  or  dead,''  or  an  alien  enemy  residing  abroad,*  or  an  infant 
who  has  not  appeared  by  guardian,^  or  a  married  woman  who  has  not 
appeared  by  next  friend  or  husband,  in  the  cases'  where  she  is  so 
required  to  appear. 

(2.)  To  the  person  of  the  defendant. 

§  1079.  These  were  proper  when  the  defendant  was  amarried  woman, 
a  non-resident  of  the  county,  if  the  action  were  commenced  by  a  long 
summons,  when  the  proper  parties  were  not  joined  as  defendants,  or 
that  the  defendant  was  sued  by  a  wrong  name.  Where  an  action  is 
brought  upon  a  cause  of  action  arising  substantially  upon  contract,  the 
non-joinder  of  all  the  parties  liable  may  be  taken  advantage  of  by  the 
dafendant,  notwithstanding  the  complaint  may  be  in  form  for  a  wrong- 

'  5  Hai,  118.  *  10  John.  183. 

"  19  Johns.  308.  "  2  Saund.  213.     7  John.  373. 

'  Arch.  PI.  304. 

41 
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fill  act.  Thus,  in  aii  action  against  a  carrier  for  the  non-delivery  of 
goods  which  he  has  undertaken  to  carry,  although  the  plaintiff  may 
bring  his  action  for  the  unlawful  detention  of  the  goods  -which  is  in  tort, 
he  cannot,  by  this  device,  vary  the  right  of  the  defendant  to  have  all 
his  partners  made  parties  to  the  action." 

§  1080.  If  the  husband  of  a  married  woman  be  civilly  dead,  as  if 
he  be  under  sentence  in  the  state  prison  for  life,'  or  if  he  is  an  alien 
enemy,  it  will  obviate  the  necessity  of  his  being  joined  with  her ; 
and  if  the  fact  that  she  is  a  married  woman  be  answered  by  way  of 
abatement,  the  fact  will  avoid  the  answer.'  If  the  parties,  who  are 
not  married,  sue  or  are  sued,  as  husband  and  wife,  the  fact  might  be 
taken  advantage  of  by  plea  in  abatement.* 

§  1081.  The  misnomer  of  the  defendant  could  be  pleaded  only  in 

abatement.     So,  also,  a  mistake  in  the  Christian  name  of  the  plaintiff; 

neither  of  them  was  gro-.md  of  nonsuit  at  the  trial."     One  defendant 

could  not,  however,  plead  in  abatement  the  misnomer  of  a  co-dcfend- 

ant.° 

(3.)  To  the  process. 

§  1082.  This  claGS  of  pleas  was  used  when  the  plaintiff  sued 
in  a  particular  manner,  as  overseer  of  the  poor,  supervisor,  assignee, 
&c.,  and  the  defendant  wi;hcd  to  contest  the  fact  that  he  was 
entitled  to  sue  in  that  manner;  or  where  there  was  another 
action  pending  for  the  same  cause  ;  or  where  the  defendant  had 
first  commenced  an  action  against  the  plaintiff,  in  which  the  latter 
was  compellable  to  set  off  the  demand  set  up  in  his  complaint.'  In 
the  latter  case,  the'action  must  be  shown  to  ha's-e  been  actually  com- 
menced. It  was  also  proper  where  the  plaintiff  had  not  brought  his 
action  before  a  justice  of  a  town  in  which  one  of  the  parties  resided, 
or  of  an  adjoining  town.  This  plea  would  not,  hoAvever,  be  available 
if  the  defendant  had  absconded  from  his  residence ;  for  in  such  case, 
the  action  should  be  brought  before  a  justice  of  the  town  in  which 
the  defendant  or  his  property  might  be ;  and  if  the  plaintiffs  be  all 
non-residents  of  the  county,  or  if  the  defendant  be  a  non-resident  of 
the  county,  then  the  action  should  be  brought  before  a  justice  of  the 
town  in  which  the  plaintiffs  or  defendant  might  be.* 

'  6  Term,  369.  "  Lutw.  36. 

'^  2  R.  S.  701,  §  20.     3  id.  (Banks'  5th  '  1  John.  283.     1  Cowen,  115. 

ed.)  988,  §  30.  =2  R.  S.  226,  §  8.     3  id.   (Banks'  5th 

'  1  Chitty's  PI.  388,  389.  ed.)   427,   j   6.      Code  Civil  Proced.   § 

'  Com.  Dig.  Abatement,  E.  6.  2869. 
*  4  Cowen,  148,  157.     2  Hall,  569. 
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§  1033.  The  suit  pleaded  in  abatement  must,  however,  be  in  a  court 
deriving  its  jurisdiction  from  the  same  government  or  authority,  and 
a  i^^.ea  of  an  action  for  the  same  cause  pending  in  a  foreign  country  or 
another  state  is  bad,'  and  where  the  other  action  is  brouglit  in  the 
circuit  court  of  tho  United  fcitates  in  another  state,  the  pendency  of 
the  proceedings  in  that  court  cannot  be  pleaded  in  abatement  of  an 
action  in  this."  But  where  a  debt  due  to  the  plaintiff  had  been 
attached  in  the  hands  of  the  garnishee,  under  a  foreign  attachment 
in  the  state  of  Maryland,  by  a  creditor  of  the  plaintiffs,  it  was  held, 
that  in  an  action  brought  by  the  plaintiffs  against  their  debtor,  the 
garnishee,  in  this  state,  he  might  plead  in  abatement  the  pendency 
of  the  foreign  attachment  in  Maryland.' 

§  1084.  In  a  suit  against  two,  founded  upon  a  joint  cause  of  action 
against  both,  one  of  the  defendants  could  not  defeat  the  action  by 
pleading  in  abatem^ent  matters  which  wore  applicable  to  himself 
alone.  To  make  a  plea  in  abatement  effectual  in  such  a  case,  all  the 
defendants  must  unite  in  the  plea,  and  it  could  not  be  interposed  by 
one  alone.'  The  pendency  of  two  suits  could  not  be  pleaded  in 
abatement  of  each  other,  unless  commenced  at  the  same' time. ^  A 
writ  of  error  pending,  might  be  pleaded  in  abatement  to  a  suit  on 
the  judgm.ent;  but  the  plea  must  state  that  the  writ  of  error  was 
brought  before  the  action  was  commenced  on  the  judgment,  and 
must  show  all  those  steps  taken,  which  were  required  by  law  to  make 
it  a  supersedeas  of  execution. °  Upon  the  same  principle,  where  a  cer- 
tiorari or  appeal  was  brought  on  a  justice's  judgment,  its  pendency 
might  have  been  pleaded  in  abatement  to  an  action  upon  the  judg- 
ment, but  it  must  have  appeared  that  the  certiorari  or  appeal  was 
brought  before  the  suit  was  commenced. 

Where  the  defendant  pleaded  another  action  pending,  the  plaintiff 
might  have  discontinued  the  first  suit,  without  leave  of  the  court,  or 
payment  of  costs,'  by  which  means  ho  was  enabled  to  reply,  no  such 
record,  or  no  such  suit  pending,  as  the  defendant  had  set  forth  in  his 
plea,  and  thus  deprive  him  of  the  benefit  of  it. 

§  1085.  Dilatory  pleas  were  required  to  pray  the  proper  judgment, 
or  the  court  might  disregard  them.*    This  was  varied  to  suit  the 

■  9  John.  221.  12  id.  100.  "  2  John.  Ca.  312. 

'  12  John.  99.  '  1  id.  397.     6  Selden,  500. 

'.^  John.  101.  SCoweu,  311.  ^  6  Taunt.  .595.     4  Term,  224.     Sid. 

'  1  Hall,  137.  185.     10  East,  87. 

"  3  \Yend.  258. 
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different  classes  of  such  pleas.  In  a  plea  to  the  jurisdiction,  the 
defendant  prayed  "judgment  if  the  court  will  take  further  cognizance 
of  the  suit.'"  In  a  plea  to  the  person,  the  prayer  was  for  "judgment 
whether  the  defendant  ought  to  answer,"  or  "whether  the  plaintiff 
ought  to  be  answered,"  as  the  plea  related  to  the  person  of  the  plain- 
tiff or  defendant.''  If  the  death  of  a  party  were  pleaded,  the  prayer 
was,  for  "judgment  if  the  court  will  proceed  any  further."'  If  the 
plea  were  to  the  process,  the  defendant  prayed  "judgment  of  the  pro- 
cess, and  that  the  same  may  be  quashed."  The  abolition  of  the  forms 
of  pleading  has  abrogated  these  rules.  The  facts  constituting  the 
defense  are  all  that  is  required  in  the  answer,  leaving  the  court  to 
make  the  proper  disposition  of  them  in  its  judgment. 

§  1086.  An  action  might  be  abated  as  to  part,  and  remain  good  as 
to  the  residue ;  and  the  defendant  might  plead  in  abatement  as  to 
part,  and  demur  or  plead  in  bar  to  the  residue  of  the  process  and 
declaration.  The  settled  rule  on  this  subject  was,  that  where  the 
plaintiff  in  any  action  which  was  cognizable  before  a  justice,  demanded 
two  things,  and  it  appeared,  from  his  own  showing,  that  he  could  not 
have  an  action  or  better  process  for  one  of  them,  the  process  should 
not  abate  in  the  whole,  but  should  siand  for  so  much  as  was  good ; 
but  if  it  appeared  that  he  had  a  cause  of  action  for  both  the  things 
demanded,  but  the  process  was  not  the  proper  process  for  one  of 
them,  but  he  might  have  another  action  for  it,  in  another  form  or 
right,  the  whole  process  should  abate.  Thus,  if  executors  brought  an 
action  for  breaking  the  testator''s  close,  and  taking  away  a  certain  sum 
of  money,  in  the  testator's  lifetime,  though  the  writ  would  not  lie  for 
breaking  the  close,  yet  it  was  good  for  taking  away  the  money.  And 
again,  where  the  plaintiff  brought  an  action  as  administrator,  and 
declared  in  several  counts  on  four  several  promises,  of  which  three 
were  laid  to  the  intestate,  and  the  fourth  was  on  an  account  stated, 
or  balance  struck,  between  the  plaintiff  and  defendant,  of  matters  in 
the  plaintiff's  own  right;  on  demurrer,  the  court  abated  the  whole 
action,  because  the  plaintiff  could  not  join  a  count  for  moneys  due  to 
his  testator  with  a  count  for  money  due  in  his  own  right." 

§  1087.  The  following  forms  will  sufficiently  indicate  the  manner 
in  which  answers  may  be  di-awn,  containing  matters  of  defence 
pleadable  in  abatement. 


•  2  Saund.  209.  '  3  Lev.  120. 

°  Id.  *  Gould's  PI.  ch.  .5,  $  151 
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1.  That  the  plaintiff  is  dead. 

The  defendant  answers  that  A.  B.,  who  is  named  as  the  plaintiff  in 
this  action,  died  previous  to  the  commencement  thereof. 

2.    That  the  plaintiff  is  an  alien  en&my. 

The  defendant  answers  that  the  plaintiff  is  a  subject  of  the  king- 
dom of  Great  Britain,  and  at  present  residing  within  the  territories 
thereof,,  and  without  the  United  States  of  America,  and  that  the  said 
kingdom  is  now  at  war  with  the  United  States  of  America. 

3.   That  the  plaintiff  is  an  infant,  &c. 

The  defendant  answers  that  the  plaintiff  is  an  infant  within  the 
age  of  twenty-one  years,  and  that  he  has  not  appeared  in  this  action 
by  guardian. 

4.   That  the  plaintiff  is  a  married  woman. 

The  defendant  answers  that  the  plaintiff'  is  a  married  woman,  and 
the  wife  of  A.  B.,  who  is  living  ;  that  in  this  action  her  husband  could 
have  been,  and  is  not  joined  with  her  as  plaintiff'.' 

5.   That  the  defendant  is  a  married  woman. 

The  defendant  answers  that  she  is  a  married  woman,  and  the  wife 
of  A.  B.,  who  is  living,  and  could  have  been,  and  is  not,  joined  with 
her  as  defendant. 

6.   When  the  proper  parties  are  not  joined  as  defendants. 

The  defendant  answers  that  the  promises  and  agreements  men- 
tioned in  the  complaint,  if  any  such  there  were,  were  made  by  the 
defendant  and  A.  B.  jointly,  and  not  with  this  defendant  alone,  and 
that  the  said  A.  B.  is  living,  and  is  not  joined  as  a  defendant  in  this 
action. 

7.   That  defendant  is  sued  by  a  wrong  name. 

The  defendant,  sued  by  the  name  of  Dick  Roe,  answers  that  his 
name  is  Richard  Roe,  and  that  he  was  never  called  or  known  by  the 
Christian  name  of  Dick. 

The  above  may  easily  be  altered  to  meet  a  misnomer  of  the  sur- 
name, and  so  of  a  misnomer  of  the  plaintiff. 

'  Code  of  Proeedui-e,  \  450. 
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8.    Whei'e  the  plaintiff  sues  in  a  'pafticvlar  chafocter  to  which  he  is  not 

entitled. 

The  defendant  answers  that  the  plaintiff,  at  the  time  this  action 
was  commenced,  was  not.  and  is  not  overseer  of  the  poor  of  the  town 
of  Norwich,  and  that  he  had  no  authority  to  commence  it  as  such 
officer  at  the  time  of  commencing  said  suit. 

9.   That  another  cuiiou  for  the  same  cause  is  pending. 

The  defendant  answers  that  before  the  commencement  of  this  action, 
and  on  or  about  the  1st  day  of  February,  1870,  the  plaintiff  com- 
menced an  action  against  the  defendant  by  summons  before  J.  H.,  a 
justice  of  the  peace  of  the  county  of  Chenango,  for  the  identical  cause 
of  action  set  forth  in  the  complaint,  which  action  is  still  pending 
before  the  said  justice. 

§  1088.  In  most  of  the  states,  the  common  law  rule  prevails  that 
partners  must  sue  and  be  sued  in  their  names  at  length,  and  not  i:i 
the  name  of  their  firm.'  In  Iowa,  under  their  Code,  section  1690, 
they  may  be  sued  in  the  firm  iranie,  or  as  at  common  law.''  Two 
names,  substantially  varying  in  sound,  in  their  origin  and  common 
use,  are  esteemed  in  law  different  names."  A  defendant  may  always 
be  sued  by  the  name  which  he  has  signed  in  dealing  with  the  plain- 
tiff, though  but  in  a  single  instance ;  *  and  such  an  act  would  prove 
the  replication,  that  he  is  k:iown  by  the  name  signed.  The  omission 
of  junhr  to  a  name  cannot  be  pleaded,  except  where  there  are  father 
and  son  of  the  same  name.^ 

10.   That  defendant  liad  first  commtiii'sd  an  actio?i  ui  which  tlie  plaintiff 
was  bound  to  set  off  his  demand. 

The  defendant  answers  that  before  the  commencement  of  this  action, 
and  on  or  about  the  first  day  of  February,  1870,  the  defendant  com- 
menced a  suit  against  the  said  plaintiff"  by  a  summons,  for  the  recovery 
of  a  certain  demand,  due  from  the  plaintiff  to  the  defendant  upon 
contract,  before  J.  H.,  Esq.,  one  of  tire  justices  of  the  peace  of  the 
county  of  Chenango;  and  the  said  suit  therefor  is  still  depending 
and  undetermined ;  and  that  the  cause  of  action  above  in  the   coni- 

'  1  Penning  R.  75,  137.     Supra,  §  790.  «  6  Taunt.  530. 

10  Ind.  218.     8  Mich.  493.     22  Cal.  356.  '  Com.    Dig.  Abatement,  P.  21.      11 

"■  7  Iowa,  259.  Minn.  87. 
=  2  RoUe's  Ab.  135.    Palm.  71. 
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plaint  set  forth,  if  any  such  there  be,  accrued  to  the  plaintiff,  and 
that  it  might  have  been  set  off  in  such  suit ;  that  in  the  sanimons  su 
issued  by  the  said  J.  H.,  the  defendant  in  this  action  alone  was  named 
as  plaintiff,  and  the  plaintiff  in  this  action  as  defendant. 

p  1089.  The  ancient  rules  of  pleading  required  that  a  plea  in  abate- 
ment should  be  verified,  and  if  it  were  not,  it  might  be  disregarded.' 
This  affidavit  is  no  longer  necessary.  And,  indeed,  it  is  not  proper 
to  verify  any  pleading  in  a  justice's  court,  and  if  it  should  be  done, 
it  would  be  a  nullity. 

III.  Answeks  Containing  a  Bar  to  the  Action. 

§  1090.  Those  which  show  a  defense  upon  the  merits  will  be  proper 
in  the  same  cases  and  under  the  same  circumstances  that  pha^  in  bar 
formerly  were.  They  either,  1,  deny  that  the  plaintiff  ever  had  the 
cause  of  action,  by  controverting  the.  facts  stated  in  the  complaint ;  or, 
2,  admit  that  these  facts  are  true,  but  show  that  by  means  of  other 
facts,  which  they  contain,  the  cause  of  action  was  determined  and  no 
longer  exists. 

The  following  table  gives  in  their  natural  order,  a  view  of  the 
defenses  in  6cM' to  the  several  actions  v.'hich  can  be  brought  in  a  jus- 
tice's court : 

1.  Defenses  to  actions  upon  contraot  not  under  seal. 

I.  Deny  that  there  ever  was  cause  of  action. 
1.  Deny  that  a  sufficient  contract  was  made. 
(1.)  No  contract  was  in  fact  made. 
(2.)  Defendant  was  incapable  of  contracting. 
a  —  On  account  —  of  infancy. 
b  —  of  lunacy. 
c  —  of  coverture. 
d  —  of  duress. 
(3.)  Insufficiency  or  illegality  of  the  consideration,  or  that  it  was 

made  under  a  mistake  or  by  a  fraud. 
(4.)  The  act  contracted  to  be  done  was  illegal  or  impossible. 
(5.)  The  contract  was  not  in  conformity  with  the  requirements  of 
the  statute  of  frauds. 
2.  Admitting  a  sufficient  contract,  but  alleging  that  before  a  breach 
there  was 

'  1  Chitty  PI.  4.53. 
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(1.)  A  release. 

(2.)  A  parol  discharge. 

(3.)  An  alteration  in  its  terms. 

(4.)  The  non-performance  by  plaintiff  of  a  condition  precedent, 

or  an  alteration.  , 

(5.)  Performance  or  payment. 
(6.)  That  subsequent  to  the  making  of  the  contract  it  became 

illegal  or  impossible  to  perform  it. 
II.  Admitting  that  there  was  once  a  cause  of  action  but  avoiding  it 
by  subsequent  other  matter. 

1.  Disability  of  the  plaintiff  to  sue. 
(1.)  Alien  enemy. 

(2.)  An  insolvent  debtor. 

2.  Defendant  not  now  liable. 
(1.)  A  discharged  bankrupt. 

(2.)  A  insolvent  discharged  from  his  debts. 

3.  Cause  of  action  discharged. 
(1.)  By  payment. 

(2.)  Accord  and  satisfaction. 

(3.)  Tender. 

(4.)  Account  stated  and  negotiable  security  given. 

(5.)  Arbitrament. 

(6.)  Eormer  recovery  for  the  same  cause  of  action. 

(7.)  Judgment  in  another  action  brought  by  defeadant,  in  which 

plaintiff  either  did  or  ought  to  have  set  off  his  demand. 
(8.)  Higher  security  given. 
(9.)  A  release. 
(10.)  Statute  of  limitations. 
(11.)  Set-off. 

2.  Defenses  to  actions  on  contract  under  seal. 

I.  Deny  that  there  was  ever  any  cause  of  action. 

1.  No  deed  in  fact  made,  or  that  it  was  delivered  in  escrow. 

2.  The  instrument  invalid. 

(1.)  Defendant's  incapacity  to  contract,  by  reason  of 

a  —  infancy. 

h  —  lunacy. 

c — ^  coverture. 

d  —  duress. 
(2.)  Illegality  of  contract  or  of  the  consideration. 
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(3.)  Obtained  by  fraud,  as  where  a  deed  was  read  falsely  to  an 
illiterate  man,  or  one  deed  falsely  substituted  for  another, 
which  he  meant  to  execute. 

(4.)  Impossible  to  perform. 

3.  Admitting  that  the  deed  was  originally  valid,  and  excusing  per- 

formance. 
(1.)  Erasure  or  alteration  after  execution. 
(2.)  It  became  impossible  to  perform. 
(3.)  It  became  illegal  to  perform. 

(4.)  Precedent  condition  not  performed  by  the  plaintiff. 
(5.)  That   no  damages  for  non-performance  were  sustained  by 

plaintiff. 
(6.)  If  upon  an  arbitration  bond  or  submission  under  seal,  that 

no  award  was  made  pursuant  to  it. 

4.  Performance. 

(1.)  Payment  at  the  day  required. 
(2.)  Performance. 

5.  Tender  of  performance.' 

II.  Admitting   that   the   plaintiff  once  had  a  cause  of  action,  and 
avoiding  it  by  subsequent  or  other  matter. 

1.  Disability  of  plaintiff  to  sue. 
(1.)  Alien  enemy. 

(2.)  An  insolvent  debtor  who  had  assigned  the  demand. 
(3.)  The  plaintiff  had  assigned  the  demand. 

2.  Defendant  not  liable. 

(1.)  A  discharge  in  bankruptcy. 

(2.)  A  discharge  from  his  debts  as  an  insolvent. 

3.  The  cause  of  action  discharged. 
(1.)  By  payment  after  the  day. 
(2.)  Accord  and  satisfaction.* 
(3.)  Tender. 

(4.)  Arbitrament. 

(5)  Former  recovery,  or  trial  and  final  judgment  of  the  same 

matter  on  the  merits. 
(6.)  A  former  trial  and  judgment,  in  which  the  plaintiff  ought, 

but  neglected  to  set  off  his  demand. 
(7.)  Release.  j^, 

(8.)  Presumptive  limitation.  ^  .- 

(9.)  Set-off. 

^13  John.  56.  "  7  Cowen,  324. 
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3.  Defenses  in  actions  upon  judgments. 

I.  Deny  that  the  alleged  judgment  was  ever  recovered. 

II.  Admit  the  recovery,  but  allege 

1.  The  disability  of  the  plaintiff. 

2.  The  defendant  not  liable  to  be  sued. 

3.  Matter  in  discharge. 
(1.)  Payment. 

(2.)  Set-off. 

(3.)  Release. 

(4.)  Levy  by  execution. 

(5.)  Statute  of  limitations. 

(6.)  Discharge  as  a  bankrupt  or  insolvent. 

4.  Defenses  in  actions  on  statutes  or  for  penalties. 

1.  Denial  of  the  facts  showing  a  violation  or  incurring  a  penalty. 

2.  A  prior  suit  for  the  same  offense  pending. 

3.  A  former  recovery  for  the  same  offense. 

5.  ■  Defenses  in  actions  fen'  injut'ies  to  the  person  w  property  or  for  taking  w 
detaining  personal  property. 

I.  Denial  of  the  commission  of  the  injuries. 

II.  Justification  of  the  act. 

1.  In  injuries  to  or  taking  and  detaining  personal  projperty. 
(1.)  Title  in  a  defendant  or  a  stranger. 

(2.)  Injury  committed  necessarily  and  without  fault,  as  the  kill- 
ing of  a  ferocious  dog,  or  distraining  cattle  damage  feasant. 

2.  In  injuries  to  real  estate. 

(1.)  Title  in  the  defendant  or  a  third  person. 
(2.)  License  from  the  owner. 

3.  Excuse  the  act  by 

(1.)  Inevitable  necessity. 

(2.)  Escape  of  cattle  by  defect  of  plaintiff's  fences. 

(3.)  Chasing  sheep  intermixed  with  plaintiff's. 

III.  Admitting  that  the  plaintiff  once  had  good  cause  of  action  which 

has  been  'discharged. 

1.  Accord  and  satisfaction. 

2.  Arbitrament. 

3.  Tender  of  amends,  for  a  casual  or  involuntary  trespass  or  injury. 
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4.  Former  recovery,  or  a  trial  and  judgment  on  the  merits  for  the 

same  cause.' 

5.  Distress  for  the  same,  cause. 

6.  Release.     (A  release,  in  trespass,  by  one  tenant  in  common  plain- 

tiff, is  a  bar  to  all.") 

7.  Statute  of  limitations. 

§  1091.  Several  of  the  defenses  enumerated  in  the  foregoing  table, 
involve  inaportant  branches  of  the  law,  with  which  it  will  be  important 
for  a  party  or  a  justice  to  have  some  acquaintance.  An  outline  of  the 
rules  of  law  in  relation  to  them  is,  therefore,  here  given  in  connection 
with  the  subject  of  pleading. 

I.  Infancy. 
§  1092.  Every  person  within  the  age  of  twenty-one  years,  is  an 
infant.  His  express  contracts  are  voidable  at  his  election  only,  and 
those  who  i'.Te  privy  in  blood  or  estate.'  The  adult  who  makes 
an  agreement  with  him  is  bound,  unless  the  infant  or  hisgi;ardian 
elect  to  regard  it  as  a  nullity.*  A  trustee  acting  under  an  infant's 
marriage  settlement  cannot  avoid  it.'  On  his  arrival  at  full  age  he 
may  either  ratify  or  affirm  such  express  contracts.  Thus,  where  he 
exchanges  or  buys  goods  not  necessaries,  he  may  avoid  the  sale  and 
recover  back  what  he  paid  in  exchange."  Where  an  infant  having  a 
general  guardian,  sold  a  horse,  it  was  recovered  from  the  vendee  in 
an  action  of  trover,  while  the  infant  remained  under  age.'  The  rule 
is  laid  down  by  Chancellor  Jones,  as  follows :  "  The  general  rule  is 
that  an  infant  cannot  avoid  his  contract  executed  by  himself,  and 
which  is  therefore  voidable  only,  while  he  is  within  age.  He  lacks 
legal  discretion  to  do  the  act  of  avoidance.  But  this  rule  must  be 
taken  with  the  distinction,  that  the  delay  shall  not  work  unavoidable 
prejudice  to  the  infant;  or  the  object  of  his  privilege,  which  is 
intended  for  his  protection,  would  not  be  answered.  When  applied 
to  a  sale  of  his  property,  it  must  be  his  land  ;  a  case  in  which  he  may 
enter  and  receive  the  profits  until  the  power  of  finally  avoiding  shall 
arrive ;  and  such  was  the  doctrine  of  Zoimh  v.  Parsons,  3  Burr.  1794. 

'  12  John.  435.     10  id.  Ill,  246.     But  females  are  of  agu  at  eig-liteen,  IS  III. 

Eioe  2  Hill,  478.  209.     19  id.  328.     And  also  in  Indiana, 

^  13  John.  236.  so  far  as  man-iage  contracts  are  con- 

=■  1  Redf.  (N.  Y.)  498.     31  Ark.  3G4.  eemed,  4  Ind.  404. 

*  7  Strang-e,  937.     5  Sneed.   659.     5  '  30  Barb.  6-11. 

Cow.  475.     30  Barb.   641.     12  Ind.  76.  '  Cac.  Abb.  Infancy,  A. 

13  id.  354.    1  Redfield.493.    In  Illinois,  ■>  0  Cowen,  626.    S.  C.  7  id.  179. 
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Should  the  law  extend  the  same  doctrine  to  sales  of  his  personal 
estate,  it  would  evidently  expose  him  to  great  loss  in  many  cases ; 
and  we  shall  act  up  to  the  principle  of  protection  much  more  effectu- 
ally by  allowing  him  to  rescind  while  under  age,  though  he  may 
sometimes  misjudge,  and  avoid  a  contract  which  is  for  his  own  benefit. 
The  true  rule,  then,  appears  to  me  to  be  this :  That  where  the  infant 
can  enter  and  hold  the  subject  of  the  sale  till  his  legal  age,  he  shall 
be  incapable  of  avoiding  till  that  time  ;  but  where  the  possession  is 
changed,  and  there  is  no  legal  means  to  regain  and  hold  it  in  the 
meantime,  the  infant,  or  his  guardian  for  him,  has  the  right  to  exer- 
cise the  power  of  rescission  immediately.  Now  the  common  law  gives 
no  action  or  other  means  by  which  the  mere  possession  of  personal 
property  can  be  reclaimed,  and  held  subject  to  the  right  of  avoid- 
ance.'" 

§  1093.  The  law  authorizes  an  infant  to  avoid  contracts  made  dur- 
ing minority,  but  the  avoidance  must  be  by  some  act  or  declaration 
which  recognizes  the  contract  as  binding."  There  are  cases  at  law 
which  show  that  if  the  contract  has  been  executed,  and  the  infant 
■will  avoid  it,  he  must  restore  the  consideration.'  But  it  is  only  when 
the  infant  still  has  the  consideration  that  ho  must  return  it  on  disaffirm- 
ance.* An  infant  cannot  ratify  a  lease  to  himself,  and  avoid  a  cove- 
nant in  it  to  pay  rent,''  nor  can  he  hold  lands  conveyed  in  exchange 
and  avoid  the  transfer  of  those  with  which  he  has  parted. °  And 
where  he  has  taken  a  deed  of  land  and  given  a  mortgage  to  secure 
the  purchase  money,  he  cannot  avoid  the  mortgage  and  hold  under 
the  deed.'  It  is  also  held  that  where  goods  are  sold  on  credit  to  an 
infant  who  represents  himself  to  be  of  full  age,  he  may  avail  himself 
of  his  infancy  to  avoid  the  payment,  but  the  vendor  may  reclaim  the 
goods.'  A  jDower  of  attorney  from  an  infant  to  sell  a  note  authorizes 
the  attorney  to  sell  it;  bat  the  infant,  upon  coming  of  age,  may  dis- 
affirm or  ratify  the  sale." 

§  1094.  The  note  or  bill  of  exchange  of  an  infant  is  merely  vcddable 

g      '  9  Cowen,  628.     See  15  Wend.  631.  Gratt.  329  ;  but  see  69  N.  Y.  553.     S. 

'       ''  25  Barb.  399.      33  N.  Y.  526.      23  Cf  25  Am.  R.  233.     24  Ind.  385. 
Me.  517.  '  Bac.  Ab.  Leases,  B. 

=  17  Barb.  430  and  refs.      17  la.  310.  °  1  Co.  Lit.  51,  b.     4  Cruise,  16,  142. 

3  Edw.  Ch.  222.      48  N.  H.  251.      11  'IN.  H.  37.    33  N.  Y.  526.    26  Ohio, 

B.  Mon.  213.     21  Vt.  495.     17  Tex.  341.  66. 

6  Gray  (Mass.)  453.     17  Me.  38.     35  la.  =  7  Cowen,  182.      8  id.  84.      17  Barb. 

47.     45  Ind.  142.     Contra,  32  Mich.  30.  428.      5  S:rad.  224.     See  6  Iowa,  353. 
^54  Ind.  205.      110  Mass.  399.      15  '  ili  C.il.  19"). 
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and  not  void;  and  a  promise  to  pay,  made  after  he  attains  to  full 
age,  renders  the  note  valid.  But  if  the  promise  be  conditional,  per- 
formance or  the  happening  of  the  condition  must  be  affirmatively 
shown  to  sustain  an  action ;  and  where  the  promise  was  to  pay  as 
soon  as  he  could,  it  was  held  that  no  recovery  could  be  had  without 
proof  of  ability ,  to  pay.'  The  promise  to  pay  such  a  note,  or  to 
pay  any  contract  of  his,  after  becoming  of  age,  must  contain  all  the 
ingredients  of  a  complete  agreement ;  it  must  be  made  to  the  credi- 
tor or  his  agent,  and  the  old  debt  is  a  sufficient  consideration.^  It 
is,  therefore,  not  necessary  for  the  infant,  on  attaining  his  majority, 
to  disaffirm  his  agreement  or  note ;  it  is  sufficient  that  the  disaffir- 
mance is  made  when  there  is  a  demand  of  payment  or  an  enforce- 
ment is  attempted.^  If  an  infant  endorses  a  promissory  note,  that 
will  enable  his  endorsee  to  sue  the  maker."  It  is  held  in  Indiana 
that  a  note  given  by  the  infant  father  of  a  bastard  cliild,  on  a  settle- 
ment with  the  mother,  is  valid.'  Not  only  is  an  infant's  note  or  bill 
invalid  and  voidable,  as  a  general  rule,  but  also  a  statement  of  a 
balance  found  due,  on  his  written  contract  of  any  sort,  as  his 
agreement  to  pay  for  money  lent  to  him,  even  though  lent  to  pay 
for  necessaries." 

§  1095.  An  infant  may  avoid  a  usurious  contract  entered  into 
by  him,  and  recover  the  money  lent  upon  such  contract,  under  a 
complaint  for  money  had  and  received;  and  evidence  of  the  affir- 
mation of  such  a  contract  after  the  arrival  of  the  party  to  full  age, 
to  be  effective,  must  be  'express,  and  not  rest  in  inference  or  construc- 
tion.'' 

§  1096.  If  a  father,  during  the  infancy  of  his  child,  sell  chattel 
property  belonging  to  the  child,  and  for  the  purpose  of  having  it 
replaced  by  other  property,  purchases  such  other  property  and  gives 
it  to  the  child,  but  it  remains  in  the  possession  of  the  father,  loho  at 
the  tkne  is  insolvent,  such  substituted  property  does  not  become  the 
property  of  the  child,  but  is  the  property  of  the  father,  and  subject 
to  a  levy  under  an  execution  against  him.' 

•  7  Cowen,  22.     17  Wend.  419.     3  id.  ^4  Ind.  382. 

479.    22  Barb.  150.     18  id.  320.    4  Pick.  '  8  Ind.  69. 

47.     32  Pa.  509.  '  1  Salk.  279,  386.     Bui.  N.  P.  lo4. 

=  2  Hill,  120.     22  Barb.  150,  and  refs.  2  Esp.  472. 

32  Pa.  509.     23  Me.  517.     36  Miss.  389.  '  19  Wend.  301,  and  see  3  N  H.  314. 

m  Alien,  161.     4  Chandl.  Miss.  39.  123  Mass.  88.     25  Am.  R.  27. 

'  2  Cal.  101.     18  id.  155.    See  28  Barb.  '  15  Wend.  631. 
J5,  79. 
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§  1097.  It  follows  from  the  rule  that  his  contracts  are  voidable  at 
his  option,  but  not  void,  that  an  infant  may,  before  arriving  at  majority, 
defend  against  the  enforcement  of  his  unexecuted  agreements,  or 
enforce  his  contracts  against  others  in  the  course  of  a  suit ;  and  this  is 
Tby  suit  only,  for  he  has  no  power  of  himself  to  settle,  release  or  arbi- 
trate his  claims,  except  indeed  that  he  may  arbitrate  with  the  consent 
of  his  guardian.'  Accordingly,  where  he  contracts  to  deliver,  and 
the  article  is  taken  without  his  actual  delivery,  the  taker  is  a  tres- 
passer. Yet  he  may  insist  on  a  purchase  or  contract  for  his  own 
benefit,  as  to  pay  him  a  debt,  deliver  him  goods,  pay  him  for  his  work 
under  a  special  agreement,^  &c.,  and  have  an  action  for  the  breach 
thereof;  and  if  he  have  received  a  delivery  of  the  article,  he  may 
retain  it  until  he  come  of  age,  and  then  avoid  his  agreement.  If  he 
have  agreed  to  work  for  a  specified  time,  and  for  a  specified  amount, 
he  may  leave  before  the  expiration  of  the  time,  without  cause,  and 
recover  the  value  of  his  services  for  the  time  he  labored,  wdthout  any 
deduction  for  damage  for  his  breaking  his  contract,  a:ilthat  recovery 
may  be  for  an  amount  beyond  the  contract  price,  if  the  evidence 
shows  that  his  services  were  worth  more.'  But  where  an  infant  con- 
tracted to  work  for  his  board  and'  schooling,  it  was  held  that  where  he 
had  received  the  schooling  and  board  at  the  same  time  that  he  per- 
formed the  services  on  his  part,  he  could  not  afterward  recover  for  his 
labor,  even  on  deducting  therefrom  the  value  of  his  board  and  school- 
ing.' If  one  agrees  to  pay  an  infant  for  his  services,  he  cannot  defend 
a  suit  brought  by  such  infant  after  he  becomes  of  age,  on  the  ground 
that  he  was  an  infant  when  the  services  were  rendered,  and  had  no 
guardian,  it  appearing  there  was  no  one  entitled  to  receive  his  wages." 

§  1098.  Infants  may  ratify  their  agreements  or  other  acts  after  they 
become  of  age.'  Therefore,  where  a  note  was  taken  by  a  plaintiff,  in 
payment  for  work  done  by  him  during  his  minority,  and  held 
by  him  eight  months  after  he  arrived  at  age,  before  he  offered  to 
return  it  to  the  defendant,  it  was,  in  judgment  of  law,  a  ratification  of 
the  contract;  especially  where,  in  the  meantime,  the  maker  of  the 
note  had  become  insolvent,  the  debt  lost,  and  the  offer  to  return  made 
on  the  heel   of  that   event.''      If   an  infant  submits   to   arbitration, 

'  4  Seld.  228.     1  Com,  on  Con.  150.  »  29  Barb.  160, 

^  13  "Wis.  18.5.                                      .  0 18  Barb.  322.     38  El.  147.     Com.  on 

=  3  Denio,  375.     29  Barb.  160.     3  Ind.  Con.  162.     46  Ala.  108.      50  N.  H.  129. 

537.     6  id.  363 ;  and  see  110  Mass.  137.  33  N.  Y.  126.     Supra,  §  1094. 

S.  C.  14  Am.  R.  580.     52  111.  485,  '  11  Wend.  85.     46  la.  466.     See  also 

"  13  Md.  140.     45  la.  57.  24  Cal.  195. 
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although  the  award  is  not  binding  upon'  him,  yet  if  the  amount 
awarded  is  received  by  his  guardian  (who  was  not  a  party  to  the  arbi- 
tration), and  accepted  by  the  infant  after  he  becomes  of  age,  this,  and 
his  neglect  for  two  years  afterward  to  enforce  his  original  claim,  is  a 
ratification  of  the  submission  and  award.'  So  if  he  takes  possession 
of  real  estate  purchased  by  him,  and  retains  it  after  he  becomes  of 
age,  and  exercises  acts  of  ownership  over  it,  he  will  be  deemed  to  have 
ratified  the  purchase,  and  cannot  plead  his  infancy  to  avoid  the  pay- 
ment of  the  purchase  money."  If  he  promises  to  pay  a  note  or  other 
contract,  given  or  made  vfhen  he  was  a  minor,^  or  reacknowledges  and 
redelivers  a  mortgage  after  he  attains  his  majority,'  he  ratifies  the 
same,  and  the  fact  ,that  he  does  not  know  that  he  is  not  legally  bound 
to  pay  the  debt,  does  not  afiect  the  ratification."  But  a  mere  acqui- 
escence in  a  conveyance,  or  admission  of  the  fact  that  he  has  made 
one,  or  a  mere  acknowledgment  of  an  indebtedness  is  not  a  ratification. 
There  must  be  a  promise  to  pay,  or  evidence  that  amounts  to  a  direct 
confirmation,  though  not  in  words  amounting  to  a  direct  promise." 

§  1099.  Infants  are  not  bound  by  their  promises  to  marry,  but 
may  enforce  a  promise  against  an  adult.'  An  objection  to  the  validity 
of  a  marriage  settlement,  on  the  ground  that  the  parties  to  it  were 
infants,  can  only  be  made  by  the  parties  themselves,  and  is  merely 
voidable  as  to  them,  and  subject  to  ratification  like  all  other  con- 
tracts.' 

§  1100.  An  infant  may  bind  himself  to  pay  for  necessaries  for  him- 
self or  family,  by  either  express  or  implied  agreements."  Necessaries 
include  meat,  drink,  apparel,  physic,  instruction  and  the  like,  they 
being  actually  necessary  and  charged  at  reasonable  prices,  and  suitable 
to  his  degree  and  estate,  of  which  things  the  justice  or  jury  are  to 
judge.'"  But  he  cannot  bind  himself  for  necessaries  for  carrying  on 
his  trade  ;  for  the  law  will  not  intrust  him  to  trade,  as  it  might  ruin 
him ;  but  necessaries  for  his  wife  or  lawful  child  are  necessaries  for 
him."     Even  in  these  cases,   he  cannot  bind  himself  for  any  sum 

MSeld.  288.  479.     24  Barb.  150.     7Ind.  553.     38111. 

^  33  K.  Y.  526.  147. 

=  18  Barb.   320.     22  id.   150.     7  Ind.  '  5   Cowen,   475.     26  Barb.    615.     5 

553.     66  Mo.  224.  Sneed.  (Tenn.)  659. 

'  25  Barb.  399.  °  30  Barb.  641. 

'  66  Mo.    224.     2  Mo.   App.   584.     4  °  4  Wend.  405.     50  Barb.  381. 

Allen,  570 ;  but  see  3  Pa.  428.     7  Bush.  '"  12  Cush.  512. 

Ky.  410.     3  Rich.  (S.  C.)  164.  "  1  Com.  on  Con.   148,  170.     2  Kent, 

« 11  John.  539.     14  id.  124.     3  Wend.  239,  240.     54  N.  H.  539.     S.  C.  20  Am. 

R.  160. 
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certain,  or  settle  and  state  an  account  for  them,  so  as  to  lay  the 
foundation  of  a  suit  upon  a  balance  struck,  or  conclude  himself  by- 
giving  a  note  or  bond ;  for  the  law  will  consider  all  such  things  void, 
and  drive  the  plaintiif  back  to  his  original  consideration,  and  fix  the 
price  of  the  necessaries  as  they  should  be.'  A  contract  for  the 
insurance  of  his  property  against  fi]*e  is  not  a  contract  for  necessaries," 
nor  is  timber  furnished  to  an  infant  for  building  a  dwelling-house  on 
his  own  land  a  necessary.'  Where  the  infant  lives  with  his  parents, 
or  has  a  guardian,  he  is  not  liable  even  for  necessaries ;  and  the 
parent  or  guardian  is  not  generally  liable,  where  the  infant  has  pur- 
chased them."  Accordingly,  where  a  son  of  the  defendant,  who  lived 
in  his  family,  and  was  decently  clothed,  according  to  his  father's  cir- 
cumstances,  bought  a  coat  at  the  store  of  the  plaintiff,  and  there  was 
no  evidence  of  the  father's  consent  to  the  purchase,  a  judgment  against 
the  plaintiff  for  it  was  reversed.  The  rule  is  that,  where  the  infant  is 
under  the  control  of  the  parent,  there  must  be  a  palpable  omission  of 
duty  by  the  parent,  to  authorize  any  one  to  supply  him  even  with 
necessaries.*  And  while  he  is  not  answerable  for  money  borrowed  to 
buy  necessaries,  unless  it  was  actually  so  applied,  he  is  liable  for 
money  paid  at  his  request  to  satisfy  a  debt  which  he  owed  for  neces- 
saries, or  for  money  lent  and  applied  by  the  lender  in  procuring  him 
necessaries. ° 

§  1101.  In  general,  an  infant  cannot  bind  himself,  even  with  the 
consent  of  his  guardian,  unless  his  acts  are  deemed  by  a  court  of  equity 
beneficial  to  him ;  and  his  bond  is  voidable,  even  though,  at  the  time 
of  making  it,  he  fraudulently  alleged  that  he  was  of  age.'  He  is  not 
bound,  though  he  enter  into  a  contract  by  the  consent  of  his  father.^ 
A  father  may  authorize  his  son  to  contract  with  an  employer  and 
receive  his  wages  for  his  own  use  ;  but  the  fact  that  the  son  was  out 
at  service,  and  the  father  received  his  wages,  of  themselves  show  no 
relinquishment  of  the  father's  property  in  the  son's  labor.°  In  New 
York,  by  special  statute,  if  the  parents  or  guardians  of  a  minor  who  is 
in  service,  do  not  notify  the  party  employing  the  minor,  within  thirty 

'Bac.    ATd.  Infancy  and  Age,  1.     10  °  13  John.  480.     21  Barb.  634.    41  id. 

John.  33.     3  "Wend.  479.     10  Met.  387.  558. 

43  Tex.  557.  » 1  Denio,  4  SO.     2  Sand.  306. 

'  32  N.  H.  345.  '  1  John.  Ca.  127. 

•  4  Jones' Law  (N.  C.)  1.  »  10  John.  453. 

*  Ante,  {  287.     2  Paige,  419.     9  John.  »  2  Watts,  406. 
141.     2  Kent,  239.     2  Tenn.  328.     114 

Mass.  397. 
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days  after  the  commencement  of  such  service,  that  said  parent  or 
guardian  claims  the  wages  of  said  minor,  payment  to  such  minor  is 
valid."  Infancy  is  a  personal  privilege,  of  which  the  infant  alone  can 
avail  himself ;  and,  accordingly,  an  adult  cannot  plead  the  infancy  of 
his  co-defendant." 

§  1102.  An  infant  is  liable  to  a  fine  or  penalty  imposed  by  statute, 
the  same  as  any  other  person ;  e.  g.  for  not  training,  or  disobedience 
of  orders  in  militia ;  for  such  fines,  &c.,  are  incurred  not  civilly  but 
ariminally .^  He  is  also  liable  for  trespasses,  and  other  torts,  in  the 
same  manner  as  an  adult,  even  though  he  is  under  seven  years  of 
age  ;■"  and  this  liability  exists  although  the  wrong  was  done  by  his 
father's  orders.^  If  an  infant  who  has  a  horse  on  hire,  willfully  and 
intentionally  injure  the  animal,  it  amounts  to  an  election  on  his  part, 
to  disafiirm  the  contract  of  hiring,  and  an  action  for  trespass  lies 
against  him  for  the  tort."  But  a  plea  of  infancy,  with  an  averment 
that  the  injury  happened  through  the  unskillfulness,  want  of  knowl- 
edge, discretion  and  judgment  of  the  defendant,  would  be  a  complete 
answer  to  an  action  of  trespass  brought  for  killing  a  horse,  let  to  hire, 
by  violent  driving  and  cruel  treatment.'  If  an  infant  obtains  prop- 
erty by  falsely  representing  himself  to  be  of  full  age,  an  action  of  tort 
may  be  maintained  against  him,  either  to  recover  it  back,  or  to  recover 
damages  upon  the  ground  that  he  obtained  the  possession  of  it  wrong- 
fully, but  no  fraudulent  representations  of  the  infant  can  make  the 
contract  valid ;  the  action  can  only  be  maintained  upon  the  tort."  So 
he  is  liable  if  he  fraudulently  obtains  goods  upon  credit,  with  an  inten- 
tion not  to  pay  for  them,"  or  if  he  hires  a  horse  to  go  to  a  certain  place, 
and  goes  to  another,  or  to  a  farther  distance  ;'°  or  if  he  explodes  fire 
■crackers  in  a  public  street,  whereby  a  horse,  under  whom  he  throws 
them,  dies  from  fright."  He  is  also  liable  on  a  bastardy  bond  exe- 
cuted by  Lim  as  the  putative  father  of  a  bastard,  Tinder  the  statute." 


'  Laws  1850,  ch.  266,  p.  579.     3  R.  S.  »  46  Maine,  362. 

(Banks'  5th  ed.)  242,  {8.  '=2  Wend    137.     50  Vt.   688.     50  N. 

=  2  John.  279.     5  id.  160.     13  Barb.  H.  235.     S.  C.  9  Am.  R.  189. 

53o.     82  111.  508.  '  2  Wend.  137. 

=  4  Mass.  376.  ^  1  Daly,  334.     7  Hun,  100. 

*  3  Wend.  391 .     2  Kent,  241.    29  Barb.  "  0  Hill,  391. 

218.     17  Wis.  230.     Supra,  §§  757,  764,  '»  5  Duer,  49. 

765.     54  Miss.  121.     59  Ind.  130.     29  "  29  Barb.  218. 

Vt.  465.     15  Me.  233.  -'  4  Denio,  518. 
42 
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II.  Lunacy,  Drunkenness,  &c. 

§  1103.  These  defenses  proceed  upon  the  ground  of  an  utter  inca- 
pacity to  yield  the  rational  assent,  which  forms  a  necessary  ingredient 
in  all  contracts,  and  are  determinable  from  the  circumstances  of  the 
case,  like  other  questions  of  fact.  If  the  defense  be  drunkenness,  it 
should  be  such  a  state  of  intoxication  as  creates  a  complete  absence  of 
the  proper  capacity  to  contract.'  Long  continued  inebriety,  although 
resulting  in  occasional  insanity,  does  not  require  proof  of  a  lucid 
interval  to  give  validity  to  the  acts  of  a  drunkard,  although  it  does 
where  insanity  is  proved.^  If  the  contract  is  made  during  a  lucid 
interval,  it  is  valid  f  but  evidence  of  a  sober  interval  after  a  long 
period  of  continued  drunkenness  and  craziness,  is  not  enough.' 
Insanity  may  be  occasioned  by  previous  habits  of  intemperance,  and 
not  be  a  direct  result  from  the  immediate  use  and  influence  of  intoxi- 
cating liquors.'  Delirium  tremens  is  a  s[:ecies  of  insanity  and  excuses 
criminal  acts." 

§  1104.  An  adult  person  of  unsound  mind  can  become  liable,  by 
implied  contract,  for  necessaries  suitable  -to  his  estate  and  condition 
in  life.' 

§  1105.  Evidence  of  the  state  of  mind  of  a  person  before,  at  or 
after  the  making  of  a  contract  is  admissible  in  order  to  show  his 
sanity  at  the  time.^  And,  although  the  mere  opinions  of  witnesses, 
relative  to  the  sanity  of  a  person,  are  improper  to  be  given  in  evi- 
dence, yet,  in  connection  with  the  facts  upon  which  they  are  founded, 
they  are  admissible."  Physicians,  however,  who  have  heard  all  the 
evidence  on  the  question  (if  they  have  heard  a  part  only,  they  are 
incompetent),  may  be  permitted  to  give  their  opinions  relative  to  the 
sanity  or  insanity  of  a  person."  They  may  also  give  it  upon  a  hypo- 
thetical statement  of  facts  based  upon  the  evidence."  Witnesses,  not 
medical  men,  cannot  be  allowed  to  testify  that  a  person  "  looked  and 

"  15  John.  503.     2  Paig-e,  30.     5  Seld.  '  66  Barb.  452.     1  Ala.  N.  S.  299.    47 

45.     18  111.  282.     14  Md.  299.     10  Ind.  Maine,  548.     5  Barn.  &  C.  170.     2  Car. 

109.     19  id.  30.     5  Cal.  412.     2  Iowa,  &  P.  178.     Supra,  §  34. 

111.     24   Texas,  174.     72  111.   108.     39  H  Cal.  543. 

Md.  258.     2  Clark  (Iowa),  111.  »  4  Conn.   203.     5  Seld.  371.     17  N. 

"  22  "Wend.  526.  Y.  340. 

=  27  m.  395.  '»  2  Parker  (N.  Y.)  49.  2  Kern.  353. 

*  18  lU.  282.  "  2  Parker  (N.  Y.)  49.  3  id.  272.  9 

'  18  N.  Y.  9.  Md.  145. 

°  5  Ohio  N.  S.  77.      12  Texas,  500.     5 
Harr.  (Del.)  510. 


Lunacy,  Drunkenness,  &o.  659 

acted  like  one  insane."'  An  "expert"  only  can  give  such  evidence.'^ 
If  the  person  claimed  to  be  insane  has  appeared  before  the  jury,  the 
impression  made  upon  them  by  his  appearance,  though  slight,  may 
have  an  effect,  in  connection  with  the  evidence.'  It  is  proper,  on  the 
general  question  of  sanity,  to  show  the  insanity  of  the  person's  rela- 
tives.* One  case  (6  Jones,  Law,  N.  C,  471)  holds  that  the  insanity 
of  the  party  must  be  of  the  same  species  as  that  with  which  the  rela- 
tives have  been  af3.icted  to  make  it  competent ;  and  insanity  cannot 
be  presumed  against  proof,  merely  because  the  party's  mother  has 
been  insane.' 

§  1106.  We  have  had  occasion  (sections  32,  &c.,)  to  refer  to  the 
burden  of  proof,  &c.,  in  these  cases.  In  addition  thereto,  we  may 
observe  generally,  that  the  rule  recognized  in  our  courts  is,  that 
where  an  act  ii  sought  to  be  avoided  on  the  ground  of  mental  disa- 
bility, the  proof  lies  with  him  who  alleges  it,  and  that  sanity  is  pre- 
sumed until  the  contrary  appears ;"  and  the  evidence  must  show  the 
unsoundness  or  incompetency  to  have  existed  at  the  time  when  the 
act  was  done.'  This  evidence  must  preponderate,  or  the  legal  pre- 
sumption will  prevail.^  Moderate  drunkenness,  not  so  excessive  as 
to  deprive  one  of  the  consciousness  of  what  he  is  doing,  is  not  suffi- 
cient, whether  it  is  voluntary,  or  caused  by  the  procurement  of  the 
other  party,  unless  there  is  fraud,  which  -might  be  inferred  in  the 
latter  case  ;  but  eve  ii  if  the  drunkenness  is  sufficient  to  disqualify,  or 
there  is  fraud,  if  the  party  complaining  has,  for  a  considerable  time 
afterward,  recognized  his  contract  as  binding  by  acts  and  words,  he 
shall  be  held  to  it."  If  a  person,  on  inquisition,  is  found  to  be  of 
unsound  mitid  and  incapable  of  conducting  his  own  affairs,  in  conse- 
quence of  habitual  drunkenness,  the  inquisition  is  conclusive  evidence 
of  his  incapacity,'"  but  the  inquisition  is  only  presumptive  evidence 
of  lunacy  as  to  prior  acts." 

§  1107.  As  to  the  defense  of  drunkenness  ;  there  are  cases  to  show 
that  it  is  available  only  where  the  intoxication  arises  by  the  contri- 


1 13  Texas,  568.  OMo,  N.  S.  698.     24  Cal.  230.    Infra,  § 

=  47  Maine,  159.  1492.     Cowen  and  Hill's  Notes,  295, 296. 

"  16  Ind.  301.  '  12  Ind.  76. 

*  7  Gray  (Mass.)  71.  5  Harring.  (Del.)         *  27  lU.  395. 
512.  '  2  Iowa,  111. 

*  28  lU.  306.  '°  14  Barb.  169 ;   but  see  8  Hun,  327. 

«  See  autboi-ities,  supra,  §§  32,  &c. ;  "  63  N.  Y.  409.     8  Hun,  327.     3  Abb. 

also,  24  Barb.   583.  30  Ind.  342.     10      N.  C.  274. 
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vance  of  the  other  party.'  This  is  not,  however,  the  true  rule;  for 
drunkenness  may,  and  does,  in  many  cases,  amount  to  insanity ;  and 
whether  \'oluntary  or  brought  about  by  the  other  party,  it  makes  no 
difference  in  the  effect  produced,  and  relieves  one  from  resi^onsibility 
for  his  contracts.''  The  law  treats  intoxication  as  a  species  of  insanity, 
which,  when  it  becomes  habitual,  renders  the  drunkard  an  unfit  person 
to  be  intrusted  with  the  management  of  his  estate.  But  a  man  is 
liable  for  his  crimes  committed  while  he  was  intoxicated."  If,  how- 
ever, he  has  the  delirium  tremens,  he  is  not  liable,  criminally,  for  his 
acts  committed  while  in  that  situation.* 

III.  Coverture. 

§  1108.  An  action  at  common  law  would  not  lie  against  a  married 
woman,  upon  a  contract  made  by  her  during  coverture,  whether  with 
or  without  seal ;  nor  could  she  sue  or  be  sued  upon  such  contract  iu 
her  own  name,  even  though  she  had  a  separate  maintenance  secOTsd 
by  deed,  paid  regularly,  and  she  lived  apart  from  her  husband ;  ° 
or  though  she  were  separated  from  her  husband  under  a  sentence 
of  divorce  from  bed  and  hoard.'  An  absolute  divorce,  however, 
restored  her  to  all  her  rights  and  liabilities  as  a  single  woman. 
The  only  exceptions  to  the  rule  were  when  the  husband  was 
banished  for  a  crime,'  or  where  he  was  an  alien  enemy.*  But  his 
being  an  alien  enemy  would  not  enable  her  to  sue  or  be  sued  as  a  sin- 
gle woman,  if  she  also  were  by  birth  an  alien."  Courts  of  equity 
would,  however,  permit  a  married  woman  to  bring  suits  in  relation  to 
any  separate  rights  she  had. 

§  1109.  The  law  upon  this  subject  has  been  very  much  changed  in 
New  York.  Married  women  may  now  be  sued  in  relatimz  to  their  sep- 
arate 2^roperty,  in  the  same  manner  that  single  women  may.'" 

§  1110.  It  is  unnecessary  to  give  those  New  York  statutes  in  full. 
It  will  suffice  to  say  that,  by  virtue  thereof,  all  the  real  and  personal 
property  which  a  woman  had  before  her  marriage  remains  hers  after- 

>  See  3  P.  Wms.  130,  n.  (A.)    See  also,  '  12  Texas,  500.     5  Ohio,  N.  S.  77.    '.> 

4  Dessaus.  Ch.  R.  364.     1  Bibb.  406-.     1  Hamng-.  510. 

South.  R.  361.     3  Rep.  Const.   Ct.  So.  ^  17  John.  167. 

Car.  27.     4  Serg-.  &  Rawle.  438.  =  6  Maule   &   Selw.   73.      3  Barn.  & 

^  Kent's  Com.  (3d.  ed.)  451.     2  Paige,  Ci-ess.  291. 

30.     18  111.  282.  ■>  1  Com.  on  Con.  179,  &o. 

=  18N.  Y.  9.     31  id.  330.     5Harring-.  » Reeve's  Dom.  Rel.  100.  15  Mass.  31. 

Del.  510.     14  Ind.  420.    16  id.  428.  »  3  Camp.  123. 

"  Code,  §  450.     31  N.  Y.  564. 
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"ward ;'  that  a  married  women  may,  by  an  inheritance,  or  as  a  gift,  or 
in  any  other  manner,  take  real  and  personal  property  from  any 
person  except  her  hiisband,  and  sell,  convey  and  devise  the  same,  or 
any  interest  therein,  or  rent  it  as  if  she  were  unmarried;'  that 
her  property,  held  for  her  by  a  trustee,  may  be  conveyed  directly  to 
her  on  the  certificate  of  a  justice  of  the  supreme  court ;"  that  she  may 
insure  her  husband's  life  for  her  sole  use,  and  if  she  survives  him, 
receive  the  amount  of  the  insurance  ;*  that  she  may  take  out  patents 
for  her  inventions  and  hold  the  same,  or  sell  them  for  her  own 
benefit ;°  that  she  may  make  deposits  in  savings  banks,  an  1  draw 
them  from  the  same  ;"  that  she  may  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  sole  and  separate  account, 
her  earnings  being  her  own;' that  on  sales  of  her  real  estate,  she 
may  enter  into  the  usual  covenants  of  warranty  relative  thereto, 
which  shall  bind  her  separate  property  f  that  she  may  s-ue  and  be 
sued  in  all  matters  concerning  her  property,  as  if  she  were  sole ;  and 
also  sue  in  her  own  name,  for  damages  for  all  injuries  to  her  person 
or  character,  the  amount  recovered  being  her  own  property ;'  and, 
whenever  it  becomes  necessary,  in  a  suit,  to  give  any  bond  or  other 
security,  she  may  execute  one  as  if  she  were  sole  ;  that  her  husband 
shall  not  be  bound  by  her  bargains  or  contracts  in  reference  to  her 
sole  and  separate  property,  nor  in  or  about  the  carrying  on  of  any 
trade  or  business,  nor  liable  for  costs  in  suits  so  brought  or  defended 
by  her,'"  and  that  a  judgment  recovered  against  her  may  be  enforced 
by  execution  against  her  sole  and  separate  estate,  in  the  same  manner 
as  if  she  were  sole."  A  judgment  against  her  must  expressly  state 
that  the  amount  is  "to  be  levied  or  collected  out  of  her  separate 
estate,  and  not  otherwise,"  and  the  execution  should  follow  the  judg- 
ment in  its  terms ; "  but  the  judgment  may  be  in  the  usual  form, 
unless  she  set  up  coverture  as  a  defense.'^ 

•La-n's  184S,  ch.  200,  §5  1,  2;  of  1860,  '  Laws  1860,  ch.  90,  §§  1  and  2.     4 

ch.  90,  §§  1,  2.     3  R.  S.  (Banks' 5tlied.)  R..  S.  (Banl^s' 5tli  ed.)  697. 

239,  240.     4  id.  696,  &c.  '  Id.  §  3.      Laws  1862,  ch.  172,  §  1. 

'  Laws  of  1849,  ch.  375,  §1.     3  R.  S.  4  R.  S.  supra.     41  Barh.  208. 

(Banks' 5th  ed.)  supra.  °  35   Barb.  68;    and  see   Code   Civil 

'  Id.  §  2.     3  R.  S.  supra.  Procedure,  §  450. 

*  Laws  1858,   eh.  187,  §  1.      3  R.  S.  ">  Laws  of  1860,  ch.  90,  §§  7  and  8 ;  of 

supra.     Laws  1866,  voL  2,  p.  1413,  ch.  _1862,  ch.  172,  §§  3,  4  and  5.     4  R.   S. 

656.     Laws  1870,  ch.  277.  supra.     17  Abbott,  76.     44  Barb.  577. 

'  Laws  1845,  ch  11,  §  1.  3  R.  S.  supra.  "  Code  Civil  Proced.  §  1206. 

"Laws  1850,  ch.   321,  §  1.     3  R.  S.  "1  Robert.  109. 

supra.  "  66  Barb.  421. 
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Following  the  example  of  New  York,  other  states  have  passed 
statutes  for  the  benefit  of  married  women.  They  cannot  be  given  in 
full.     Decisions  thereon  are  referred  to  in  the  margin.' 

§  1111.  These  statutes  so  completely  change  many  of  the  rules  of 
the  common  law  relative  to  the  rights  and  liabilities  of  married  women, 
that  these  rules  need  not  be  here  referred  to.  The  statutes  them- 
selves are  so  recent  that  but  few  decisions  have  been  made  upon  them. 
Those  that  are  reported,  and  are  applicable  to  justice's  courts,  are,  in 
part,  as  follows : 

It  was  the  purpose  of  the  legislature,  in  passing  the  statutes,  espe- 
cially of  1860  and  1862,  to  confer  new  rights  of  property  on  the  wife 
separate  from  and  independent  of  her  husband,  and  to  enlarge  and 
render  more  fixed  and  certain  those  already  existing,  and  they  should 
be  liberally  construed.'  Notwithstanding  their  passage,  the  husband 
and  wife  cannot  contract  with  each  other,  and  the  wife  cannot  convey 
her  real  estate  directly  to  the  husband,  nor  give  it  to  him  in  contem- 
plation of  her  death. ^  But  she  may  take  title  to  personal  property 
directly  from  him.*  They  do  not  affect  the  old  rule  of  survivorship 
in  lands  conveyed  to  them  jointly."  A  husband  is  still  liable,  as 
before,  for  the  torts  of  his  wife,  whether  committed  before  or  after 
marriage,  and  for  her  debts  contracted  before  marriage,  except  as  is 
otherwise  provided  by  the  law  of  1853,  hereafter  referred  to."  The 
wife  may  now  submit  to  an  arbitration  concerning  her  separate  prop- 
erty;' she  cannot  sue  her  hasband  for  an  assault  and  battery;  °  she 
may  purchase  goods  in  any  of  the  ordinary  modes  known  to  the  law 
or  to  the  course  of  business,  and  for  cash  or  on  her  own  credit ;  she 
may  make  her  own  purchases,  or  by  her  agent,  and  her  husband  may 
be  that  agent  jL  she  is  liable  for  her  contracts  made  in  carrying  on 
her  separate  buaness,  and  it  is  enough  that  she  represents  the  pur- 
chase to  be  made  for  that  business.'"  So,  also,  she  is  liable  upon  notes 
given  by  her  husband  as  her  agent."     If  the  husband  permits  her  to 

'  3  Cal.  83.     4  id.  285.     5  id.  457.     7  °  49  Barb.  155. 

id.  455.     22  id.   522.     26  id.   435.     10  »  27  How.  Pr.  R.  374.      Infra,  §  1113. 

Ind.  195.     21  id.  427.     5  Wis.  245.     18  '  28  N.  Y.  242.     19  111.  415. 

id.  603.     5  Iowa,  426.     9  id.  163.     17  '  44  Barb.  306. 

id.  393.     32  III.  493.     8  Minn.  236.  «  44  Barb.  374.     27  N.  Y.  277.     33  id. 

■'  44  Barb.  274.     42  id.  310.  518.     34  id.  293.     36  id.  600. 

^  25  N.  Y.  328.     32  id.  423.     42  Barb.  ■»  2  Robt.  601.     1  id.  176.     3  id.  661. 

^"•l-  And  see  63  N.  Y.  639. 

M2  J.  &  Sp.  124.     53  How.  Pr.  471.  "  18  Hun,  344. 
19  Kans.  212. 
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hold  herself  out  as  transacting  business  on  her  own  account,  although 
he  advances  money  to  her  in  her  business,  the  title  to  the  property 
purchased  therewith,  as  against  tho  husband,  vests  in  the  wife.' 
Under  the  law  of  1SG2,  she  may  take  by  gift  from  her  husband  ;'■'  she 
may  be  the  endorser  of  a  promissory  note  f  she  is  entitled  to  the 
profits  of  a  mercantile  business,  conducted  by  her  husband,  as  her 
agent,  in  her  name,  and  that  she  supports  him  does  not  impair  her 
title  to  the  property."  If,  however,  she  allows  him  to  manage 
her  farm  as  his  own,  occupying  it  with  her  and  their  family 
(but  with  no  agreement  as  to  the  rents  or  produce),  and  to  use 
the  proceeds  in  support  of  herself  and  family,  and  sell,  exchange  and 
deal  with  the  crops  at  his  pleasure,  property  for  which  he  has 
exchanged  the  produce  of  the  farm  becomes  his  property  and  liable 
to  be  seized  by  his  creditors;  otherwise,  if  her  property  remains 
unchanged  and  undisposed  of.''  Her  separate  estate  is  not  liable  on 
a  promissory  note  given  by  her  as  surety  for  her  husband's  debt,  or 
as  an  accommodation  note  f  nor  is  she  liable  on  a  contract  not  made 
for  her  separate  estate,  unless  it  be  expressed  in  the  contract  that  she 
intends  to  charge  her  separate  estate.'  She  may  sue  on  a  note  given 
to  her  during  coverture  for  her  monoy  loaned  by  her.'  When  she  is 
carrying  on  business  in  her  own  name,  she  is  liable  for  injuries  sus- 
tained by  the  negligence  of  her  servant.'  When  she  has  no  separate 
estate,  her  contract  to  buy  land  on  credit  is  a  nullity."  For  her  ser- 
vices rendei^ed,  before  the  law  of  1860,  the  husband  only  can  recover." 
So  the  husband  can  recover  for  services  of  the  wife  rendered  under  his 
roof,  where  the  wife  carries  on  no  separate  business."  The  wife  is 
liable  to  attorneys  employed  by  her  to  commence  suits  upon  accounts 
growing  out  of  her  business,  for  such  services  as  are  found  to  have 
been  for  her  benefit,  and  that  of  her  separate  estate."  If  she  carries 
on  business,  she  may  sue  in  her  own  name  for  an  injury  to  her  servant 
aiding  her  in  carrying  that  business  on,"* 

'  35  N.  Y.  647.  °  24  Barb.  411. 

=  2  Abbott  N.  S.  220.  °  2  Abbott  N.  S.  4o5. 

=  31  Barb.  132.   5  Daly,  207.    83  HI.  22.  ■"  38  Barb.  25.     See  41  id.  109  and  37 

*  33  N.  Y.  518.     See  34  id.  293.  N.  Y.  35. 

^  28  Barb.  622.  42  id.  569.  24  N.Y.  381.  "  42  Barb.  66. 

»18N.Y.  265.  22id.450.  5BOSW.713.  '^4  N.  Y.   589.     13  Hun,  107.     74 

'  4  Hun,  193,  272.      69  N.  Y.  87.     18  N.  Y.  356.     4  Hun,  171.     S.  C.  6  T.  & 

Hun,  65.     68  N.  Y.  329.     3  Mo.  App.  C.  464.     15  Hun,  134. 

458.      18  Abbott,   233.     3  Robt.   661.  "42  Barb.  105.     Infra,  §  1117. 

See  10  Cal.  265.     5  id.  457.     5  Wis.  245.  ^  44  Barb.  577. 
6  Alb.  L.  J.  96. 
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§  1112.  A  liusbaTi;!  was,  at  common  law,  liable  for  all  debts  and 
demands  arising  against  his  wife  before  the  marriage,  if  sued  for 
during  coverture.  But  if_  not  sued  until  after  her  death  he  Avas  no 
longer  liable.'  By  the  Revised  Statutes  he  is  entitled  to  1  ecome  her 
administrator ;  and  if  ho  do  not,  he  is  presumed  to  have  assets  belong- 
ing to  her  in  his  hands  sufficient  to  satisfy  her  debts,  and  is  liable 
therefor.  If  lie  takes  out  letters  of  administration  upon  her  estate, 
he  is  only  liable  for  the  amount  thereof.''  Where  a  woman  who  has 
been  deserted  by  her  first  husband,  is  divorced  and  marries  again,  her 
second  husband  is  held,  in  Illinois,  to  be  jointly  liable  with  her  for 
her  contracts  made  while  she  was  so  deserted.'  At  common  law, 
where  the  husband  is  sued  upon  a  contract  ma'le  by  his  wife  before 
marriage,  she  must  be  joined  with  him  in  the  same  manner  as  if  the 
suit  was  brought  by  him  upon  it.*  So  al^o  where  a  husband  performs 
the  stipulations  of  a  contract  entered  into  by  his  wife  before  marriage, 
Vv'hich,  if  performed  by  her  whilst  sole,  would  have  given  her  a  right 
of  action ;  the  action  for  the  recovery  of  a  d'?niand  tlsus  arising  must 
be  brought  in  the  joint  names  of  husband  and  wife." 

§  1113.  At  cop-imon  law,  upon  the  death  of  the  wife,  the  responsi- 
.  bility  of  the  husband  was  absolutely  destroyed ;  and  upon  the  same 
r  rinciple  the  v«fe,  if  she  survived,  was  liable  upon  contracts  made  by 
her  before  marriage."  If  ju'Igment  has  been  obtained  against  the 
husband,  for  her  debt,  in  her  lifetime,  he  is  holden  therefor  after  her 
death.'  A  recent  statute  in  New  York  has  changed  the  general  rule 
at  common  law,  and  rendered  it  more  in  accordance  with  the  modern 
legislation  upon  the  subject.  It  provides  that,  1st,  an  action  ma,y  be 
maintained  against  the  husband  and  wife  jointly,  for  any  debt  of  the 
wife  contracted  before  marriage,  but  the  execution  on  any  judgment 
in  such  action  shall  issue  against,  and  such  judgment  .shall  bind  the 
,  separate  estate  and  property  of  the  wife  only,  and  not  that  of  the 
husband;  and,  2d,  any  husband  who  may  hereafter  acquire  the 
separate  property  of  his  wife,  or  any  portion  thereof,  by  any  ante- 
nuptial contract  or  otherwise,  shall  be  liable  for  the  debts  of  his  wife 


'  1  Com.  on  Cent.  184.     7  Term,  344.  =  22  111.  390. 

8  John.  149.     l.*)  id.  403.     Ante,  §  755.  *  Reeve's  Dom.  Rel.  126. 

5  Duer,  183.     See  13  In(1.44.     4  Greene  "  13  Wend.  271. 

(Iowa)  185.  "  1  Camp.  189. 

^  2  R.  S.  75,  §  29.     3  id.  (Banks'  5th  '  16  Ark.  539. 
ed.)  159. 
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contracted  before  marriage,  to  the  extent  only  of  the  property  so 
acquired,  as  if  this  act  had  not  been  passed.' 

§  1114.  While  the  wife  lives  with  the  husband,  all  her  contracts  for 
necessaries  will  bind  him,  for  his  assent  to  these  shall  be  presumed, 
unless  the  contrary  expressly  appear.''  Where  his  wife  purchases 
clothing,  which  he  knows  of  her  having,  and  sees  her  wear,  without 
expressing  disapprobation,  he  is  liable,  especially  where  he  has  not 
furnished  her  with  money.'  And  so,  he  is  liable  though  she  live 
separate  from  him,  if  the  articles  furnished  be  suitable  to  her  con- 
dition in  life.*  In  such  cases,  the  person  seeking  to  charge  the 
husband  must  show  the  facts  making  him  liable,  the  presumption 
being  that  he  is  not,'  and  this  question,  as  well  as  whether  the  goods 
are  necessaries,  are  always  questions  of  fact  for  the  j«ry.°  The  causes 
which  justify  her  in  leaving  him,  and  making  him  chargeable,  must 
be  grave  and  weighty,'  as  if  he  leaves  his  wife,  or  sends  her  away,  or 
'  neglects  or  refuses  to  provide  for  her,  or  uses  her  so  cruelly  or 
improperly  that  she  cannot  or  ought  not  to  live  with  him.°  If  he 
introduces  a  profligate  woman  into  his  house,  and  permits  her  to 
remain  there  as  an  inmate,  the  wife  is  justified  in  leaving  him,  and 
he  is  bound  to  provide  her  with  necessaries ;  if,  however,  she  is  so 
insane,  as  to  render  her  insensible  to  such  conduct  on  the  part  of  her 
husband,  he  will  not  be  liable  to  one  furnishing  her  with  supplies 
after  she  has  left  his  house,  unless  she  leave  during  a  lucid  interval, 
in  consequence  of  such  conduct,  when  he  will  be  liable."  If  the 
husband  has  maltreated  his  wife,  and  expelled  her  from  his  house, 
without  cause,  and  refuses  to  provide  for  her,  though  of  sufficient 
ability,  the  superintendents  of  the  poor  cannot,  as  such,  provide  for 
her,  and  recover  pay  from  the  husband.'"  In  all  these  cases  where 
the  husband  is  liable,  the  debts  are  his  proper  debts ;  the  wife  cannot 
be  sued  for  them."  He  is  not,  however,  liable  even  for  necessaries, 
if  she  elope,  or  otherwise  leave  him  without  cause,  except  it  be  after 

'  Laws  1853,  ch.  576.     3  R.  S.  (Banks'         '  25  111.  503. 


.%h  ed.)  241,  ^§  85,  86. 

'  25  m.  503,     51  Barb.  493. 

°  See  cases  cited  in  1  Com.  on  Con. 

"  4  Denio,  46.     41  Barb.  558.     25  m. 

186.     22  Barb.  97. 

503.     9  J.  &  Sp.  115. 

"  33  Barb.  160. 

°  8  Iowa,  51. 

« 12  Johp.  293.     Id.   248.     11  Wend. 

"■18  Barb.  100. 

33.     41  Barb.  558.     40  id.  390.     67  id. 

"  See  cases  cited  in  1  Com.  on  Con, 
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136  to  190. 

'  25  m.  iiOS.     8  Wend.  544.     4  Der.io, 
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she  has  applied  to  return.'  But  if  the  elopement  was  adulterous,  he 
is  not  bound  to  receive  her  again,  and  an  application  to  return  will 
not  revive  his  liability.  If,  however,  he  does  receive  her,  whether 
the  elopement  be  adulterous  or  not,  he  is  accountable  as  before.  He 
is  not  liable,  in  any  of  such  cases,  for  necessaries  furnished  her  during 
her  absence,''  nor  is  he  liable  for  the  fees  of  an  attorney  employed  by 
his  wife  to  prosecute  a  divorce  suit  against  him,  vinless  express  author- 
ity is  shown. ^  He  is  liable  for  penalties  incurred  by  her,  where  she 
incurs  them  by  selling  liquor.^  As  a  general  rule,  a  husband  who  is 
not  cruel  to  his  wife,  and  is  willing  to  provide  her  with  proper  neces- 
saries at  home,  is  not  bound  to  furnish  them  elsewhere.^ 

§1115.  A  husband  may  give  a  general  notice,  forbidding  all  persons 
to  trust  his  wife,  and  if,  after  such  notice  has  become  public,  any  one 
trusts  her,  he  will  be  unable  to  recover.  It  is  sufficient  if  the  notice  is 
.  generally  understood  in  the  place  where  he  lives,  although  the  credit 
be  given  in  another  place."  So  he  may  forbid  any  particular  trades- 
man to  sell  hr:r  goods  upon  credit,  and  if  the  latter  afterward  sells  to 
her,  he  cannot  recover  against  the  husband.'  But  in  case  of  either  a 
general  or  particular  notice,  the  husband  is  liable  for  necessaries  suit- 
able to  her  condition  in  life,  if  it  is  shown,  which  it  must  be  affirma- 
tively, that  the  husband  has  not  furnished  or  made  provision  for  them, 
or  that  he  has  subsequently  promised  to  pay  for  them." 

§  1116.  Where  the  wife  lives  apart  from  her  husband  upon  a  separate 
maintenance,  by  deed  or  writing,  which  is  regularly  paid,  and  known 
or  published,  the  husband  is  not  liable  for  her  purchases."  And  where 
a  husband  professes  to  provide  for  his  wife  who  lives  apart  from  him, 
in  order  to  render  the  husband  liable  for  supplies  furnished  to  her,  by 
one  who  has  been  forbidden  to  give  her  credit,  it  is  necessary  to  show 
that  she  was  not  supplied  by  the  husband  with  necessaries  suitable  to 
her  condition." 

§  1117.  Where  the  wife  had  a  separate  estate  vested  in  a  trustee, 
and  services  were  rendered  on  account  of  the  estate  and  the  credit 
given  to  her,  it  was  held  that  the  husband  was  not  liable." 

'  13  John.  293.     4  Denio,  46.     3  Bsp.  «  8  John.  72.     12  Mod.  244. 

225,  256.     2  Kent,  147.  '  1  Ld.  Raym.  444.     11  Wend.  33. 

"  26  Mo.  598.  » 11  Wend.  33.    40  Bai-b.  390.     41  id. 

=  3  Greene  (Iowa),  97.    18  B.   Mon.  558.     9  Bosw.  578. 

514.  '  5  Bos.  &  P.  148.    8  John.  72.    10  id. 

*  10  John.  347.     20  How.  Pr.  R.  280.  38.     22  Barb.  97. 

°  20  Texas,  141.    51  Barb.  493.    69  N.  ">  8  Wend.  544. 

Y.  393.     74  id.  320.  "  2  Wend.  454.     Ante,  §  1111. 


Contracts  Altered,  667 

§  1118;  A  wife  may  act  as  the  agent  of  her  husband,  and  a  subse- 
quent acknowledgment  or  ratification  of  her  acts  by  the  husband,  is 
evidence  of,  and  equivalent  to,  an  original  authority.'  And  the  wife, 
in  the  absence  of  the  husband,  is  considered  as  having  a  general 
authority  to  exercise  a  usual  and  ordinary  control  over  his  property, 
unless  it  be  expressly  shown  that  he  has  constituted  some  other  one 
his  agent  for  that  purpose."  Though,  in  a  similar  case,  it  was  held 
that  where  the  husband  was  absent  from  home  but  a  day  or  two,  the 
law  would  not  presume  she  was  the  husband's  agent,  and  that  whether 
she  was  or  not,  was  a  question  for  the  jury,  upon  all  the  evidence. 
So,  also,  the  wife's  estate  is  liable  for  debts  contracted  by  her  as  her 
husband's  agent,  where  the  debt  is  for  necessaries  for  the  support  of 
herself  and  her  children. °  If  the  husband  brings  an  action  for  an 
injury,  by  negligence,  to  his  wife,  her  declarations  that  the  defendant 
was  not  negligent,  are  not  evidence  against  the  husband  upon  that 
question.* 

§  1119.  If  a  man  and  woman  live  together,  and  pass  in  the  world 
as  husband  and  wife,  the  man  is  liable  for  her  necessaries  or  contracts, 
the  same  as  if  she  were  in  fact  his  wife.^  These  circumstances  raise 
a  presumption  of  marriage,  which  is  not  conclusive,  but  may  be 
rebutted  by  other  evidence."  But  whether  they  were  in  fact  husband 
and  wife  or  not,  will  not  affect  his  liability  in  the  case  supposed. 

IV.     Alteration  in  the  Terms  of  a  Contract  by  Consent. 

§  1120.  The  parties  as  a  general  rule  may,  by  consent,  vary  the 
terms  of  their  contract  at  any  time  before  breach.'  But  a  sealed 
executory  contract  cannot  be  released  or  rescinded  by  a  parol  agree- 
ment.' After  breach  of  such  a  contract,  a  right  of  action  may  be 
waived  or  released  by  a  new  parol  contract  relative  to  the  same  sub- 
ject matter,  or  by  any  valid  parol  executed  contract."  An  executory 
contract,  under  seal,  modifying  such  an  agreement,  is  good,  whether 
made  before  or  after  breach.'"    If,  however,  a  party,  by  a  new  agree- 

'4  Wend.  465.    5Sel(i.40.  14  Hun,  16.  '4  Ind.  75.      11  id.   396.      6  Ohio, 

=  Supra,  §  153.     10  Wend.  79.  N.  S.  1.     70  111.  96. 

'IS  Wis.  608.     8  Hun,  305.     64N.T.  ^3   Wend.  71.     21  id.   623.     10  id. 

217.     29  La.  Ann.  833.  180.     20  111.101.     63  id.  43. 

*  34  N.  Y.  29.  '  13  Wend.  71.     21  id.  628.     14  John. 

'  1  Com.  on.  Cont.  214.  330.      7  Cowen,  48.      6  Duer,  208.      30 

=  4   Corns.   230.      23  N.   Y.   90.     45  K.  Y.  307.     4  Cal.  315.     Id.  335. 
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ment,  or  otherwise,  prevents  a  thing  being  done  which  the  contract 
requires,  he  cannot  avail  himself  of  the  non-performance  he  has  occa- 
sioned.' And  so,  if  there  is  a  departure  from  the  contract  by  the  re- 
quest or  assent,  express  or  implied,  of  a  party,  the  departure,  and  all 
that  results  from  it,  is  excused.''  Parol  evidence  cannot  be  admitted  to 
alter  or  vary  the  terms  of  a  written  contract,  unless  it  has  been  executed.' 
Where  the  agreement,  even  if  under  seal,  does  not  provide  for  the  place 
of  performance,  the  parties  may  subsequently  appoint  a  place  for  that 
purpose,  by  parol.'  Where  a  time  of  payment  is  mentioned  in  a  vn-iting, 
or  where  no  time  is  specified,  in  which  case  the  law  construes  it  pay- 
able immediately,  no  parol  agreement  made  at  the  execution  of  the 
contract,  or  made  immediately  after  it,  if  in  the  same  interview,  fixing 
the  time  of  payment  different  from  its  terms  or  legal  import  on  the 
face  of  the  writing,  is  admissible ;  for  this  would  be  to  vary  a  written 
contract  by  parol.  And  the  same  rule  is  applicable  in  all  similar 
cases.''  Even  if  a  written  agreement  provides  that  the  modifiicatior 
shall  be  in  writing,  a  parol  one  acted  on  is  sufficient."  A  subsequeni 
parol  agreement  to  vary  the  first  will  not  be  binding,  where  the  firs1 
would,  if  by  parol,  be  void  by  the  statute  of  frauds ;  for  instance, 
where  such  first  agreement  concerns  land,  &c.' 

§  1121.  But  a  subsequent  parol  agi-eement,  not  contradicting  the 
terms  of  the  original  contract,  but  merely  in  continuance  thereof, 
and  in  dispensation  of  the  performance  of  its  terms,  as  in  prolongation 
of  the  time  of  execution,  is  good,  even  in  the  case  of  a  contract 
reduced  to  writing,  under  the  statute  of  frauds ;  as  in  the  case  of  a 
contract  to  deliver  goods  at  a  stipulated  period,  parol  evidence  of  a 
subsequent  agreement  for  an  extension  of  the  time  of  delivery  is 
admissible ;  and  the  same  rule  applies  to  subsequent  parol  agreements 
fixing  the  time  for  performance,  when  it  was  omitted  in  the  original 
contract.'     The  respective  undertakings  by  either  party  in  subsequent 

'3  John.  530.      13  Wend.  73,  74.     31  218.     23  How.  U.  S.  49.     7  "Wis.  532.     8 
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parol  agreements,  constitute  a  sufficient  consideration,'  a  consideration 
being  necessary.'  Parol  evidence  is  admissible  to  show  that  a  party, 
apparently  a  principal  in  the  agreement,  was,  in  fact,  only  an  agent.' 
So  a  contract  under  seal  may  be  entirely  waived  by  a  parol  agreement, 
and  the  latter  stand  in  its  place ;  more  especially  if  the  parol  agree- 
ment shall  have  been  executed.  Thus,  where  the  plaintiff,  by  an 
instrument  under  seal,  agreed  to  erect  a  building  for  a  fixed  price, 
which  was  not  an  adequate  compensatiorj,  and  having  done  part  of 
the  work  refused  to  proceed,  but  upon  a  parol  promise  by  the  defend- 
ant that  he  should  be  paid  for  his  labor  and  materials,  and  should  not 
suffer,  he  went  on  and  finished  the  building ;  it  was  held  that  he  was 
entitled  to  recover  in  assumpsit  upon  the  parol  promise.' 

V.  Contracts  Illegal  or  Impossible  to  Perform. 

§  1122.  Contracts  void  as  being  illegal,  were  treated  of  in  a  former 
part  of  this  work."  A  contract  to  do  an  act,  which,  at  the  time  of 
contracting,  is  physically  impossible,  is  void;  as  to  build  a  large 
house,  or  to  go  to  Rome  in  a  day."  It  is  also  a  well-settled  rule,  that 
where  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled 
from  performing  it,  without  any  default  in  himself,  and  has  no  remedy 
over  against  any  other  person,  then  the  law  will  excuse  him.  But 
where  he,  by  his  own  contract,  creates  a  duty  or  charge  upon  himself, 
he  is  bound  to  make  it  good,  notwithstanding  any  accident  or  delay 
by  inevitable  necessity,  because  he  might  have  provided  against  it  by 
contract.  Accordingly,  where  a  carrier  agreed  to  transport  certain 
merchandise  to  a  certain  place,  in  a  specified  time,  it  was  held  that  he 
could  not  defend  himself  for  a  failure  so  to  do,  on  the  ground  that  a 
public  canal,  upon,  which  the  goods  were  to  be  transported  for  a  portion 
of  the  way,  was  rendered  impassable  by  an  unusual  freshet.'  And  the 
rule  is  the  same  if,  after  the  making  of  the  contract,  the  act  become 
illegal  or  impossible  by  the  act  of  God,  as  if  a  statute  should  be 
passed  rendering  it  criminal,  or  all  labor  on  a  public  improvement 
should  be  stopped  by  statute,"  or  a  party  is  disabled  from  performing 

'  18  111.  568.  '  Ante,  §§  37,  et  seq. 
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his  contract  by  sickness  or  death.'  In  the  case  of  a  statute,  if  the 
contract  relate  to  several  particulars,  a  part  only  of  which  are  affected 
by  the  statute,  the  remainder  must  be  performed.  So,  if  a  lessee 
covenant  to  leave  timber  standing,  and  it  is  blown  down  by  a  tempest, 
or  if  hs  agree  to  restore  a  horse  at  the  end  of  a  year,  and  the  horse 
in  the  meantime  dies  of  disease,  without  his  fault,  he  would  be  dis- 
charged from  the  performance.  If  A.  agree  to  serve  B.  a  year,  at  a 
fixed  salary,  to  be  paid  half  yearly,  and  B.  dies  after  the  first  payment, 
but  before  the  expiration  of  the  year,  A.  would  be  discharged  from 
the  service  for  the  remainder  of  the  year,  but  would  lose  the  last 
half  year's  salary.  In  all  these  cases,  the  agreement  is  to  be  per- 
formed as  near  the  intent  as  may  be.''  If,  in  such  a  case.  A.-  had  died, 
or  was  disabled  from  sickness,  his  representatives,  or  he,  himseK,  as 
the  case  may  be,  can  recover  only  what  his  services  were  worth;  the 
contract  price  does  not  govern.^  If  the  complete  performance  .  is 
made  impossible  by  the  act  of  the  law,  the  contractor  recovers  for  the 
work  actually  done,  at  full  contract  prices.*  An  accidental  fire  is  not 
such  an  "  act  of  God  "  as  to  be  received  as  a  legal  excuse  for  the  non- 
performance of  a  contract.* 

VI.  HiGHEE  Security  Given. 

§  1123.  Y\/'here  one  having  a  debt  due  by  simple  contract  accepts  a 
security  for  it,  by  an  instrument  under  seal,  as  a  bond,  covenant 
or  mortgage,  or  if  he  obtains  a  judgment  upon  it,  the  debt  is 
said  to  be  extinguished  or  merged  in  the  security  taken."  But 
a  contract  is  not  merged,  if  the  new  security  be  of  an  equal 
or  inferior  degree ;'  and  if  the  new  security  received  be  a  judg- 
ment, it  must  be  one  given  or  obtained  upon  the  contract  merged, 
and  not  upon  some  security  given  in  its  stead ;  if  it  be  not  it 
is  no  extinguishment  of  the  original  contract,  without  actual  pay- 
ment or  satisfaction.'  The  higher  security  must  be  executed  by  the 
party  to  the  first,  in  order  to  extinguish  it,  and  not  by  a  third  person; 
though,  if  one  partner  give  his  bond  for  a  partnership  debt,  it  has 
been  held  an  extinguishment  thereof.  And  the  rule  is  the  same  if 
one  partner,  or  a  joint  debtor,  gives  his  note  for  a  partnership  debt, 

•  20  N.  Y.  197.     2  Robert,   570.  71  <  4  Corns.  411, 
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and  judgment  is  obtained  upon  it."  The  mere  giving  of  the  note 
does  not  extinguish  the  joint  liability.'  An  infant's  bond,  being  void, 
will  not  extinguish  his  contract  for  necessaries ;  and  upon  the  same 
principle,  no  security  which  is  void  can  operate  as  an  extinguish- 
ment ;  as  one  that  is  void  for  duress,  coverture,  usury  and  the  like.' 
Within  the  above  principle,  it  has  been  decided  that  a  bond  and 
mortgage  will  not  extinguish  a  sealed  note  ;'  a  bond  and  warrant  of 
attorney  for  the  amount  of  a  previous  judgment,  will  not  extinguish 
that  judgment,  though  judgment  be  entered  upon  the  bond  ;'  and  a 
judgment  on  a  covenant  to  pay  rent,  contained  in  a  lease,  will  not 
extinguish  the  right  of  distress  upon  the  same  lease  for  the  same 
rent,'  And  a  judgment  in  a  justice's  court  is  not  extinguished  by  a 
Judgment  subsequently  obtained  upon  it  in  another  justice's  court; 
the  general  principle  governing  such  cases  being,  that  a  security  of  a 
hig?ier  nature  extinguishes  inferior  securities,  but  not  securities  of  an 
equal  degree.''  In  some  instances,  if  one  promissory  note  is  given 
up,  and  a  new  one,  with  other  endorsers  or  other  parties,  and  with 
different  terms  of  payment,  is  given  therefor,  the  older  one  is  merged 
in  the  newer  one.° 

§  1124.  If  the  higher  security,  a  judgment  confessed,  for  instance, 
be  taken  merely  as  a  collateral  security  to  the  first,  it  will  not 
extinguish  it,  without  satisfaction ;  and  where  the  second  security  is 
between  different  parties,  and  for  other  debts  beside  the  original  one, 
and  not  for  the  exact  amount  of  that  debt,  it  will  be  deemed  col- 
^lateral,  without  any  express  agreement  to  that  effect.'  The  general 
rule  is,  where  a  simple  contract  security  for  a  debt  is  given,  it  is 
extinguished  by  a  specialty  security,  if  the  remedy  given  by  the  latter 
be  coextensive  with  that  which  the  creditor  had  upon  the  former. 
But  this  does  not  hold,  even  in  favor  of  a  surety  by  simple  contract, 
if  it  appear  on  the  face  of  the  subsequent  deed,  that  it  was  intended 
only  as  an  additional  security,  and  there  is  nothing  in  the  deed 
itself  expressly  inconsistent  with  such  intention ;  as  where  B.,  being 
indebted  to  A.,  procured  C.  to  join  with  him  in  giving  a  joint  and 
several  promissory  note  for  the   amount;    and   afterward,   having 


'  1  Denio,  224.     3  Duer,  249.  3  Ind.          "  11  id.  513. 

78.  '  13  id.  240. 

"  5  HiU,  448.     73  N.  Y.  593.  '  9  Wend.  53. 

=  Bao.   Ab.   Extinguishment,  D.     29          *  29  Barb.  156. 

Barb.  156.  "  14  John.  404.     1  Hill,  407. 

^  8  John.  54. 
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become  further  indebted,  and  being  pressed  by  A.  for  further 
security,  by  deed  (reciting  the  debt  and  the  note,  and  that  a  further 
security  had  been  offered),  assigned  to  A.  all  his  goods,  as  a  furth&r 
security,  with  a  proviso  that  he  should  not  be  deprived  cf  the  posses- 
sion of  the  property  assigned,  until  after  three  days'  notice,  it  was 
held  that  this  deed  did  not  extinguish  or  suspend  A.'s  remedy  against 
C.  on  the  note.' 

VII.  Erasures,  Alterations,  t%c. 

§  1125.  We  have  before  referred  to  this  general  subject,  with  refer- 
ence to  promissory  notes,  &c.'^  In  connection  with  what  was  there 
said,  -we  add  that  it  was  formerly  held  that  the  alteration  of  a  deed  in 
a  material  point,  even  if  made  by  a  stranger  to  the  parties  concerned, 
and  without  the  knowledge  of  either  of  them,  whether  by  aji  inter- 
lineation, addition,  erasure  or  striking  out  a  par,t  with  a  pen,  or  by 
tearing  off  its  seal,  rendered  it  absolutely  void.'  The  rule  has,  how- 
ever, been  modified  so  as  to  confine  its  operations  to  cases  where  the 
alteration  is  by  one  of  the  parties  to  it;*  and  therefore,  when  the  act 
is  done  by  a  stranger  and  without  the  privity  of  either  party,  it  does 
not  avoid  the  instrument.'  If  an  alteration  is  made  by  a  party,  in  a 
material  part  in  one  covenant,  it  avoids  all  the  covenants  in  the  deed ; 
but  where  the  covenantors  are  bound  severally,  tearing  off  one  seal  does 
not  discharge  the  other  covenantors,  for  it  is  a  distinct  deed  as  to  each." 

§  1126.  In  our  courts,  it  has  been  held  that  the  alteration  of  a 
deed  by  one  claiming  a  benefit  under  it,  whether  the  alteration  be  of 
a  part  material  or  wholly  immaterial,  avoids  it  so  far  as  respects  a 
remedy  by  action  upon  it ;  but  it  is  otherwise  if  the  alteration  be 
made  by  a  stranger  without  his  privity.'  And  an  alteration  by  the 
obligee  of  a  bond  or  a  party  to  any  deed  creating  a  chose  in  action, 
utterly  avoids  it,  both  as  to  the  right  and  the  remedy  upon  it." 
Where  an  erasure  or  interlineation  appears  in  a  material  part  of  a 
deed,  which  is  not  noted,  it  is  a  suspicious  circumstance  requiring 
some  explanation  on  the  part  of  the  plaintiff,  and  the  question  whether 
the  explanation  is  satisfactory  is  one  of  fact."     An  alteration  of  a 

'  3  Bam.  &  Cress.  208.  '  8   Cowen,   71.      35    N".   H.   851.    3 

=  Ante,  §  366,  &c.  Leigh.   (Va.)  250.     7  Ired.  424.     Ante, 

'  11  Coke,  28  (329).  §  1125. 

"  8  Cowen,  73.     Infra,  §  1126.  =  Id.     1  Daly,  280.     9  J.  &  Sp.  36. 

'  15  John.  297.      6  Cowen,  746.     8  id.  "2  Wend   555.     7  id.  364.     6  Cowen, 

71.     30  Ind.  129.     1  Daly,  280.  125.     Bull.  N.  P.  255.     5  Wis.  534.     8 

"  5  Coke,  23.  Barb.  514.     3  Daly,  424. 
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sealed  instrument  given  to  secure  the  payment  of  money,  if  made 
by  a  person  not  a  party,  under  a  parol  authority  from  the  party  bound 
by  it,  does  not  avoid  it.'  Other  questions  that  may  arise  on  this 
subject  will  be  found  answered,  ante,  sections  367,  &c. ;  the  rules 
relative  to  promissory  notes  being,  in  the  main  if  not  entirely,  the 
same  as  those  relating  to  deeds. 

1.   Of  the  requisites  of  the  answer,  when  in  bar. 

§  1127.  It  is  a  general  principle  that  a  pleading  in  bar  should  an- 
swer the  whole  cause  of  action  stated  in  the  complaint,  or,  if  there  are 
more  than  one  cause  of  action,  that  it  should  answer  the  whole  of  some 
one  of  them.  In  the  system  of  pleading  at  common  law,  the  rule  was 
that  every  -plea  must  answer  the  whole  declaration,  or  the  whole  of 
the  particular  count  which  it  was  intended  to  answer ;  that  is,  it  must 
be  sufficient  of  itself,  if  true,  to  bar  the  cause  of  action  it  was  intended 
to  meet.'  The  provision  in  relation  to  pleading  in  justice's  courts, 
that  "  The  answer  may  contain  a  denial  of  the  complaint,  or  of  any 
part  thereof,  and  also  a  notice  in  a  plain  and  direct  manner  of  any 
facts  constituting  a  defense," '  simplifies  in  a  great  degree  the  system 
of  pleading,  and  in  connection  with  the  provisions  in  relation  to 
demurring  and  amendment  of  pleadings  contained  in  the  subsequent 
subdivisions  of  the  same  section,  will  enable  one  readily  to  prepare  an 
answer  in '  almost  any  case  which  may  occur.  It  should,  in  the  first 
case,  contain  a  denial  of  the  complaint.  This  will  compel  the  plain- 
tiff to  prove  all  the  facts  stated  in  it  which  are  necessary  in  order  to 
enable  him  to  maintain  his  action.  It  should  then  be  followed  by  a 
notice  in  which  the  true  matters  relied  upon  for  a  defense  are  stated 
in  clear  and  distinct  language.  All  the  facts  which  are  requisite  to 
constitute  the  defense  should  be  stated,  and  the  true  test  to  determine 
whether  the  notice  is  sufficiently  full,  will  be  to  inquire  whether,  if 
all  the  statements  in  it  are  true,  they  constitute  a  defense  to  the  whole 
cause  of  action  stated  in  the  complaint,  or  to  any  distinct  cause,  if 
there  are  more  than  one. 

§  1128.  The  answer  may  be  in  the  following  form: 

"  The  defendant  answers  the  foregoing  complaint  as  follows  : 

1.  "  He  denies  all  the  statements  therein. 

2. ""  He  gives  notice  of  the  following  facts,  which  he  will  rely  upon 
for  his  defense,"  to  wit  [here  state  the  facts  as  in  the  examples  -following]  : 

■  13  Wend.  5S7.  '  Code,  §  2938. 

»  2  Wend.  419. 

^3 
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2,  In  case  of  a  former  recovery  for  the  same  cause  of  action. 

§  1129.  That  on  the  first  day  of  October,  1869,  at  a  court  held  before 
H.  P.,  one  of  the  justices  of  the  peace  of  the  county  of  Chenango,  at 
the  town  of  Norwich,  the  plaintiff  recovered  a  judgment  upon  the 
merits  against  the  defendant  for  twenty-nine  dollars  forty-two  cents, 
for  the  same  cause  of  action  in  the  complaint  set  forth,  and  his  costs. 

To  make  the  defense  good  the  judgment  must  have  been  upon  the 
merits. 

3.  In  case  of  a  former  action  in  which  the  plaintiff's  demand  was  set-off. 

§  1130.  That  heretofore  the  defendant  brought  his  action  upon  con- 
tract against  the  plaintiff  before  W.  H.  Gf.,  a  justice  of  the  peace  of 
the  county  of  Chenango,  and  in  the  said  action  the  plaiiitiff  set-off 
against  the  demand  of  the  defendant  in  that  action,  the  identical 
cause  of  action  against  the  defendant  stated  in  the  complaint  in  this 
action,  and  in  the  said  action  such  set-off  was  tried  and  considered, 
and  judgment  was  therein  rendered  by  the  justice  on  the  first  day  of 
February,  1869,  in  favor  of  the  plaintiff  (or  defendant  as  may  be)  in 
this  action  for  fifty-four  dollars  and  thirty-seven  cents. 

4.  A  former  action  in  which  the  plaintiff  might  ham  set-off  7iis  demand, 

but  neglected  to. 

§  1131.  That  after  the  cause  of  action  stated  in  the  complaint,  if 
any  there  were,  accrued,  the  defendant  brought  an  action  on  contract 
against  the  plaintiff  before  F.  F.  D.,  a  justice  of  the  peace  of  the 
county  of  Chenango,  and  the  same  was  prosecuted  to  judgment,  and 
a  recovery  therein  had  against  the  plaintiff  for  twenty-five  dollars  on 
the  first  day  of  February,  1869,  and  in  that  action  the  plaintiff  neg- 
lected to  set  off  against  the  demand  of  the  defendant  in  this  action 
the  cause  of  action  stated  in  his  complaint. 

VIII.  Matters  in  Avoidance. 

1.  Setoff. 

§  1132.  The  defense  contained  in  the  last  form,  that  the  plaintiff 
ought  to  have  set  off  his  demand  is  only  good  where  the  former  action 
was  upon  contract  The  answer  should  therefore  allege  this,  or  it  will 
not  be  sufficient.  "  Where  the  defendant  in  an  action  to  recover  dam- 
ages upon  or  for  breach  of  a  contract,  neglects  to  intei-pose  a  counter- 
claim, consisting  of  a  cause  of  action  iu  his  favor  to  recover  damages 
for  a  like  cause,  which  might  have  been  allowed  to  him  upon  the  trial 
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of  iihe  Eiction,  he,  and  every  person  deriving  title  thereto  through  or 
from  him,  are  forever  thereafter  precluded  from  maintaining  an  action 
to  recover  the  same,  or  any  part  thereof." ' 

The  Code  of  Civil  Procedure  permits  a  set  off  in  the  cases  and  under 
the  circumstances  set  forth  in  section  1C25,  subdivision  4,  ante, 
under  the  provisions  of  sections  2945  and  2946,  which  are  as  follows : 

[§  2945.]  Sections  501  and  502'  of  this  act  apply  to  a  counterclaim 
in  an  action  brought  in  a  justice's  court ;  except  that  such  a  counter- 
claim cannot  be  interposed  unless  it  is  of  such  a  nature  that  a  jus- 
tice's court  has  jurisdiction  of  a  cause  of  action  founded  thereon. 

[§  2946.]  Sections  505  and  506^  of  this  act  apply  to  a  counterclaim  in 
an  action  against  a  person  sued  iu  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant  can- 
not take  judgment  against  the  plaintiff  upon  a  counterclaim,  for  a  sum 
exceeding  two  hundred  dollars. 

But  it  also  provides  that  the  prohibition  cont>ained  in  section  2947, 
given  above,  "  does  not  extend  to  either  of  the  following  cases : 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dollars 
more  than  the  judgment  which  the  plaintff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment  rendered  before 
the  commencement  of  the  action  in  which  it  might  have  been  inter- 
posed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim  upon  which  another 
action  was  pending,  at  the  time  when  the  action  was  commenced. 

5.  Where  judgment  is  taken  against  the  defendant  without  personal 
service  of  the  summons  upon  him,  or  an  appearance  by  him."  * 

"  Where  a  counterclaim  is  established,  which  equals  the  plaintiff 's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where  it 
is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have  judgment 
for  the  residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the 
defendant  must  have  judgment  for  the  excess,  or  so  much  thereof  as 
is  due  from  the  plaintiff,  unless  it  is  more  than  the  sum  of  two  hun- 
dred dollars.  If  it  is  more  than  two  hundred  dollars,  or  if  no  part  of 
it  is  due  from  the  plaintiff,  the  justice  must,  at  the  election  of  the 
defendaat,  either : 


'  Code  Civa  Proced.  §  2947.  '  Ante,  §  1025. 

*  Ante,  §  1025.  *  Id.  §  2948. 
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1.  Set  off  so  much  of  the  connterclaim  as  is  sufficient  to  satisfy  the 
plaintiff's  demand,  and  render  judgment  for  the  defendant  for  his 
costs ;  in  which .  case,  the  defendant  may  maintain  an  action  for  the 
residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs ;  in  which  case, 
the  defendant  may  thereafter  maintain  an  action  for  the  whole." 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment 
does  not  prejudice  the  defendant's  right  to  recover,  from  another  per- 
son, so  much  thereof  as  the  judgment  does  not  cancel." 

§  1133.  Many  of  the  following  decisions  were  made  under  the  pro- 
visions of  the  Revised  Statutes  relating  to  set-off;  others  under  the 
former  Code  relating  to  counterclaims  in  courts  of  record.  All,  how- 
ever, are  believed  to  be  applicable  to  the  practice  in  justices'  courts, 
as  established  by  the  present  Code  of  Civil  Procedure,  the  provisions 
therein  being  intended  as.a  substitute  :o  •  those  of  the  Revised  Statutes 
and  the  former  Code.^  No  demand  is  the  proper  subject  of  set-off, 
unless  it  tend  in  some  way  to  defeat  or  diminish  the  plaintiff's  recovery, 
and  be  either  a  judgment  or  a  claim  arising  upon  contract."  If  it  be  a 
judgment,  it  is  immaterial  upon  what  cause  of  action  it  was  recovered, 
whether  for  tort  or  upon  contract.'  And  where  a  defendant  in  execu- 
tion has  escaped,  his  imprisonment  no  longer  operating  as  a  satisfac- 
tion, the  plaintiff  may  use  his  judgment  as  a  set-off  against  a  demand 
in  an  action  brought  against  him.^  But  the  judgment  cannot  be  so 
used  if  recovered  in  an  attachment  suit,  when  property  has  been 
seized  thereon  and  is  still  held.'  Rent  Avhich  grows  due,  and  is  pay- 
able before  the  tenant  is  dispossessed  by  summary  proceedings,  is  a 
good  set-off.'  The  sum  due  by  virtue  of  the  condition  of  an  arbitra- 
tion bond,  or  upon  an  award,  is  within  the  provision.'  A  claim  on 
which  no  action  would  lie,  as  a  tavern  bill,  under  the  old  excise  law, 
against  any  person  other  than  a  lodger  or  traveler,  for  more  than  one 
dollar  and  twenty -five  cents,  is  not  the  subject  of  a  set-off.°  A  note  held 
by  the  defendants  in  cause  against  a  firm,  at  the  time  of  its  general 
assignment,  and  maturing  before  the  expiration  of  a  debt  owed  by  the 

'  Code  of  Civil  Proc.  J  2949.  *  Id.  19  Wend.  397. 

"  Code  Civil  Pi'oc.  §  501,  revisei-'snote.  '  5  Wend.  240. 

2  R.  S.  234.     3  id.  (Banks'  !>th  ed.)  434,  '  13  John.  517. 

J§  48,  &c.     Code  Proo.  §  150.  '  1  E.  D.  Smith,  416. 

»  Code  Civil  Proe.   §5  501,   502.      8  "  5  Jolm.  105.     See  also  15  Wend.  51. 

Cowen,  304.     66  N.  T.  93.     51  id.  327.  30  Barb.  225 

4  Abb.  N.  C.  215.     15  Kans.  584.     16  '  1  Wend.  326. 
id.  534.    20  id.  235. 
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defendants  to  the  firm,  is  a  valid  set-off  in  an  actioi^  against  them  by 
( he  general  assignee  for  their  debt.'  A  defendant  has  a  right  to  insist 
I  :poa  a  set-off,  although  he  has  positively  agreed  to  account  or  pay 
over  the  moneys  he  now  seeks  to  set  off.  But  the  right  to  a  set-off 
may  be  waived  by  the  party  entitled  to  it,  and  if  done  for  a  valuable 
consideration,  the  agreement  is  binding,  and  he  is  estopped  from 
asserting  his  right  thereafter."  The  right  given  by  1  R.  S.  662,  §  9 
(Banks'  5th  ed  ),  924,  to  recover  back  money  lost  by  a  wager,  cannot 
avail  to  allow  a  set-off  against  the  demand  of  the  money  waged.' 
But  a  claim  for  money  lost  in  betting  may  be  used  as  a  set-off  or 
counterclaim  in  an  action  on  a  contract.* 

§  1134.  In  an  action  against  a  man  for  his  own  debt,  he  cannot  set 
off  one  due  to  him  in  right  of  his  wife,  or  in  a  representative  capacity, 
as  executor,  administrator,  assignee  of  an  insolvent,  imprisoned  or 
other  debtor.'  It  must  be  due  to  him  in  his  own  right."  And  an 
executor  or  administrator  cannot  purchase  a  demand  against  one 
who  has  a  claim  against  the  estate  of  his  testator  or  intestate,  and 
set  it  off  in  action  against  him  as  executor  or  administrator.'  A  debt 
due  to  the  defendant  as  a  surviving  joint  creditor,  may  be  set  off 
against  one  existing  against  him  in  his  own  right."  And,  on  the 
other  hand,  a  debt  due  from  the  plaintiff,  as  a  surviving  debtor,  to 
the  defendant,  may  be  set  off  against  a  debt  due  to  the  plaintiff,  in 
his  own  right,  from  the  defendant.  If  two  defendants  claim  to  be 
allowed  a  set-off  for  a  demand  owned  by  them,  it  must  be  allowed, 
notwithstanding  it  originally  belonged  to  one  of  them,  who  has 
assigned  an  interest  therein  to  the  other."  If  an  action  is  brought 
against  a  bank  by  a  depositor,  or  by  his  assignee,  to  recover  the 
amount  of  a  deposit,  the  bank  may  set  off  a  judgment  recovered  by 
it  against  the  depositor.'"  If  assignees,  for  the  benefit  of  creditors, 
prosecute  a.  claim,  it  is  not  subject  to  set-off  for  a  claim  held  by  the 
defendant  against  the  assignor,  but  which  had  not  become  payable 
when  the  assignment  was  made."  The  maker  of  a  promissory  note, 
held  by  an  insolvent  corporation,  passing  either  before  or  after  its 
maturity  to  a  receiver,  has  the  same  right  of  set-off  against  such  note 

•  2  Hilton,  275.    14  Abbott,  113.    1         "  9  Bosw.  415. 

Daly,  289.  '  21  Wend.  674.    2  Paige,  402. 

"  15  Wend.  51.    49  N.  Y.  605,  *  5  Term.  R.  493.    6  id.  582. 

'  2  Sand.  436.    See  contrary  prind-         '  8  Barb.  210. 
pie,  19  K.  Y.  26.  »  34  Barb.  298. 

•  48  Barb.  364.  "  10  Bosw.  16.    8  Barb.  40.    2  Duer, 
«  See  8  John.  149.     15  id.  403,  404.  295.     37  N.  Y.  396. 
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in  the  Lands  of  thjs  receiver,  which  he  would  have  against  the  corpora- 
tion.' And  so  when  a  firm  ordered  goods  to  be  manufactured,  but 
failed  before  they  were  finished,  or  could  be  finished,  with  reasonable 
diligence,  and  assigned  all  their  assets  to  the  plaintiff,  among  which 
was  a  claim  against  the  manufacturers,  it  was  held  that,  in  a  suit 
thereon,  they  could  not  set  off  their  demand  for  the  price  of  the  goods, 
it  not  having  become  due  and  payable  before  the  assignment.*  The 
rule  would  be  otherwise  were  both  debts  due  at  the  time  of  the 
assignment.' 

Whenthe  defendant  claims  to  set  oif  a  claim  that  has  been  assigned 
to  him,  he  must  show,  afiirmatively,  that  the  assignment  was  before 
the  commencement  of  the  suit.*  The  date  of  the  written  assignment 
will  be  presumed  to  be  correct.*    See  also  infra,  section  1141. 

§  1135.  If  the  holder  of  a  note  bought  it  before  it  was  due,  the 
maker  cannot  set  off"  a  claim  held  by  him  against  the  payee  ;  other- 
wise, if  bought  after  it  was  due,  or,  as  some  of  the  cases  say,  if  he 
obtained  it  unfairly,  or  it  was  transferred  to  him  for  a  fraudulent 
purpose."  If  a  demand  has  actually  been  purchased,  it  may  be  set  off, 
though  it  is  not  yet  paid  for.'  If,  however,  it  was  verbally  assigned, 
in  contemplation  of  the  suit  brought  against  the  defendant,  the  same 
being  expressed  to  be  on  condition  that  it  is  to  take  effect  "  if  there 
comes  any  difficulty,"  it  cannot  be  set  off,  for  such  an  assignment  does 
not  fully  pass  the  title."  But  a  note  assigned  as  collateral  security,  is 
not  subject  toset-oif  for  demands  accruing  against  the  assignor  after 
the  assignment.  So  also  a  claim  for  unliquidated  damages  against  an 
assignor  cannot  be  set  off  against  the  assignee.'  A  judgment  pur- 
chased by  a  defendant  with  the  view  to  set  it  off,  and  with  a  condition 
that  if  he  fails  to  obtain  the  set-off  the  assignment  shall  be  void,  can- 
not be  set  oflf.  To  warrant  this  the  defendant  must  purchase 
absolutely."* 

§  1136.  A  defendant,  who,  prior  to  the  commencement  of  the 
action,  was  the  assignee  of  a  bond  executed  by  the  plaintiff,  or  of 
any  other  debt  of  the  plaintiff,  could  always  set  off  his  claim  thereon, 
although  before  the  Code  of  Procedure  he  could  not  have  brought  an 

6  Bosw.  627.  « 1  John.  Cas.  170.     1  John.  319. 

"  22  N.  Y.  489.  '  7  Hilf,  585. 

'  37  Barh.  225.  14  Abbott>   112.     2         '  28  How.  Pr.  R.  249. 
Duer,  295.  '  40  Barb.  279.     57  N.  T.  103. 

*  31  Barb.  63&.  '«  7  Cowen,  469,  480. 
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action  thereon  in  his  own  name.'  One  who  has  neither  a  general  or 
special  property  in  goods,  placed  by  him  in  the  hands  of  a  manufac- 
turer, for  finishing,  but  who  refuses  to  deliver  them  on  demand,  can- 
not set  off  the  value  of  such  goods  in  an  action  of  assumpsit  against 
him  by  the  manufacturer,  for  work  and  labor  bestowed  upon  other 
goods.  And  a  receiptor  to  the  sheriff  for  goods  levied  on  by  execu- 
tion, would  not,  under  such  Circumstances,  be  entitled  to  claim  a 
set-off." 

§  1137.  If  the  demand  were  for  real  or  personal  property  sold, 
money  paid  or  services  done,  it  need  not  be  liquidated;  that  is, 
ascertained  by  the  agreement  of  the  parties.  Unliquidated  damages 
are  defined  to  be  "such  as  rest  in  opinion  only,  and  must  be 
ascertained  by  a  jury"  (or  the  justice  if  there  is  no  jury),  "  their 
verdict  being  regulated  by  the  peculiar  circumstances  of  each 
particular  case ;  they  are  damages  which  cannot  be  ascertained  by 
computation  or  calculation,  as  for  instance,  damages  for  not  using  a 
farm  in  a  workmanlike  manner ;  for  net  building  a  house  in  a  good 
and  sufficient  manner ;  on  warranty  in  the  sale  of  a  horse ;  for  not 
skillfully  amputating  a  liinb;  for  carelessly  upsetting  a  stage,  by 
which  a  bone  is  broken ;  for  not  making  repairs  to  a  dwelling-house ; 
for  unskillfully  working  the  raw  materials  into  a  fabric ;  and  other 
cases  of  like  character,  where  the  amount  to  be  settled  vests  in  the 
discretion,  judgment  or  opinion  of  the  jury.*  In  these  and  the  like 
cases,  there  is  no  data  given  for  computation ;  nor  can  the  damages 
be  ascertained  by  any  mode  of  calculation.  It  is  otherwise  as  to  the 
amount  due  on  a  note;  or  on  a  merchant's  account;  or  for  work, 
labor  and  services ;  or  for  a  yard,  a  piece  or  a  bale  of  flannel ;  the 
damages  in  such  cases  can  be  readily  ascertained  by  calculation.'"  A 
claim  which  must  be  established,  if  at  all,  by  an  action  for  an  account- 
ing, is  not  one  capable  of  being  ascertained  by  calculation,  under  this 
subdivision,  and  cannot,  therefore,  be  set  off.*  And,  in  all  cases  of 
cross-indebtedness,  arising  out  of  mutual  dealings,  either  party  is 
entitled,  upon  a  liquidated  debt  to  him  becoming  due,  to  have  it  set 
off  against  debts  which  he  owes  to  the  other  party.' 

§  1138.  So  also  a  debt  may  be  set  off,  which  accrued  to  the 
defendant  subsequently  to  the  time  when  the  plaintiff's  cause  of 
action  arose;"  but  not  if  it  accrued  after  the  action  was  commenced, 

'  8  John.  152.      17  id.  330.     19  id.  342.  '  3  Bosw.  560;  but  see  51  N.  Y.  327, 

»  10  Wend.  399.      13  id.  139.  '  "  14  Abbott,  112. 
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or  is  to  accrue  in  the  future;'  ana  accordingly,  where  a  defendant, 
after  a  writ  was  issued  against  him,  bought  a  note  against  the 
plaintiff,  with  the  intent  to  set  off  the  same  against  the  plaintiff's 
debt,  this  was  held  inadmissible;  for  where  a  right  of  action  is 
vested,  and  an  action  commenced,  nothing  can  deprive  the  plaintiff 
of  his  right  to  recover,  except  some  act  done  by  himself  in  relation  to 
that  right.''  Where,  on  the  18th  of  this  month,  the  plaintiff  pur- 
chased of  S.  a  note  made  by  the  defendant  which  was  overdue,  the 
defendant  at  that  time  holding  another  note  made  by  S.  which  was 
also  overdue,  on  which  he  brought  suit  on  the  20th,  and  recovered 
judgment  on  the  29th,  and  the  plaintiff  subsequently  commenced  au 
action  on  the  note  so  purchased  by  him  on  the  18th,  it  was  held  that 
the  defendant  could  not  set  off  the  note  he  had  held  against  8., 
because  it  was  merged  in  the  judgment ;  nor  could  he  set  off  the 
judgment  against  S.,  because  it  was  not  rendered  until  after  the 
plaintiff  purchased  the  note  in  suit,  and  it  was  not,  for  this  reason,  a 
demand  against  S.  at  that  time.  It  was  further  held  that  the  fact 
that  the  defendant  had  no  notice  of  the  transfer  by  S.  of  the  note  in 
suit,  before  he  recovered  his  judgment  against  S.  did  not  change  the 
rule,  notwithstanding  section  112  of  the  Code.^  A  set-off  is  not 
allowable  against  a  claim  for  the  penalty  in  articles  of  agreement,  by 
which  the  defendant  covenanted  to  maintain  the  plaintiff,  and  provide 
him  with  proper  medicine  and  attendance  ;*  nor  in  actions  for  torts, 
unless  it  arises  out  of  the  same  transaction;^  nor  for  a  breach  of  war- 
ranty in  the  sale  of  a  chattel;"  nor  upon  an  open  policy  of  insurance,' 
even  where  there  has  been  a  conditional  adjustment  f  nor  in  a  suit  on 
an  indemnity  bond  to  the  sheriff;'  in  an  action  by  a  pledger  to  recover 
damages  of  his  pledgee  for  an  improper  sale  of  the  pledged  property, 
a  set-off  is  proper.'" 

§  1139.  A  separate  debt  to  one  of  several  defendants,  cannot  be  set 
off  against  a  joint  debt  due  from  all  the  defendants ;  nor  can  a  debt 
due  to  the  defendant  and  ai;other,  or  others,  jointly,  be  set  off  against 
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a  debt  due  from  the  defendant  alone,  or  with  others,'  unless  there  was 
an  agreement  between  the  parties,  in  relation  to  their  dealings,  that 
such  debts  might  be  set  off  against  each  other,  or  there  are  other 
special  circumstances  justifying  it.'  The  debts  must  be  due  to  and 
from  the  same  persons  in  the  same  capacity.'  But  where  the  plaintiff 
owes  a  debt  to  several  persons  jointly,  one  of  whom  owes  him,  the 
(latter  may  acquire  the  right  of  set-off  against  the  plaintiff,  by  taking 
an  assignment,  to  himself  alone,  of  the  debt  due  from  the  plaintiff, 
before  the  plaintiff's  suit  is  commenced.*  A  demand  against  a 
private  company  cannot  be  set  off  against  a  note  payable  to 
the  agents  of  such  company  and  prosecuted  by  them  in  their 
individual  names,  although  the  note  was  taken  for  the  benefit  of 
and  belongs  to  the  company."  An  objection  that  a  joint  debt  cannot 
be  set-off  against  a  separate  one,  must  be  made  at  the  trial,  or  it  will 
not  avail  the  party  on  appeal."  These  rules  have  been  so  modified  by 
the  Code  (section  501,  &c.),  as  to  admit  of  a  set-off  on  behalf  of  one 
or  more  defendants  who  are  jointly  and  severally  liable,  and  where, 
accordingly,  a  several  judgment  may  be  had  in  the  action  between 
the  plaintiff,  and  any  one  or  more  of  the  defendants.' 

§  1140.  Demands  against  individual  partners  may  be  set-off  against 
demands  of  the  partnership,  if  the  course  of  its  dealings  in  receiving 
such  demands  in  payment  is  uniform,  and  so  notorious  that  persons 
dealing  with  it  must  be  supposed  to  have  reference  to  the  practice  in 
their  transactions.  But,  as  a  general  rule,  a  debt  owing  by  one  of 
two  partners  cannot  be  set-off,  against  a  partnership  demand,"  nor  a 
partnership  debt  against  an  individual  debt  due  to  one  of  the  part- 
ners." If  an  executor  takes  a  note  for  a  debt  owed  by  the  maker  to 
the  testator  at  his  death,  and  brings  a  suit  thereon  in  his  own  name 
(which  he  may  do),  the  defendant  catmot  set-off  a  demand  which 
existed  against  the  testator  in  his  lifetime." 

§  1141.  Under  section  502,  the  rule  governing  the  set-off,  so  far  as 
the  nature  of  the  demand  is  concerned,  is  the  same  as  that  provided 
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in  the  other  sections.  The  provision  was  intended  to  meet  cases  of 
frequent  occurrence,  in  which  a  contract,  against  which  the  defend- 
ant had  a  good  set-off,  was  assigned  to  a  third  person.  Under  a 
similar  provision  of  the  statutes  before  the  Code  it  was  held,  that  in  a 
suit  in  the  name  of  an  assignor  for  the  benefit  of  the  assignee  of  a 
contract  (not  negotiable),  the  defendant  can  set-off  only  such  demands 
as  existed  against  the  assignor,  and  in  good  faith  belonged  to  the 
defendant  at  the  time  of  the  assignment;  demands  subsequently  acquired 
cannot  be  set-off,  although  the  defendant  become  the  holder  of  them 
imthout  notice  of  the  assignment.^  Where  A.  gives  a  note  not  negotiable, 
which  is  assigned,  and  he  afterward  promises  to  pay  the  note  to  the 
assignee,  A.  cannot  (though  the  suit,  before  the  Code,  was  brought  in 
the  name  of  the  payee),  set-off  a  demand  which  arose  before  giving  the 
note  against  the  payee ;  for  it  is  to  be  presumed  from  his  giving  the 
note,  and  his  promise,  especially  in  the  absence  of  all  explanation, 
renders  the  presumption  irresistible,  that  such  set-off  had  been  paid 
or  satisfied. °  Where  there  are  cross  demands,  and  the  owner  of  one 
assigns  it  to  a  purchaser  in  good  faith  and  for  value,  before  the  other 
is  due,  the  owner  of  the  other  cannot  set  it  off  in  an  action  by  the 
assignee.'    Upon  this  general  question  see  supra,  section  1134. 

§  1142.  Under  the  second  subdivision  of  section  502,  if  a  negotiable 
promissory  note  be  given  by  A.  to  B.,  which,  after  it  has  become  due, 
is  assigned  or  transferred  by  B.  to  C,  and  by  C.  to  D. ;  in  a  suit  on 
such  note,  in  the  name  of  D.  against  A.,  he  rcay  set  off  to  the  amount 
due  on  the  note  only  ;  either,  1st,  a  demand  against  B.,  the  payee  of 
the  note,  which  was  in  existence  at  the  time  of  the  assignment  or  trans- 
fer of  the  note  by  B.  to  C,  and  which,  if  it  were  not  originally  due  to  A., 
had  been  at  that  time  assigned  to  him ;  or  2d,  he  may  set  off  a 
demand  against  C.  which  was  in  existence  at  the  time  of  the  assign- 
ment or  transfer  by  C.  to  D.,  and  which,  if  it  were  not  originally  due 
to  A.,  had  been  at  that  time  assigned  to  him  ;  or  3d,  he  may  set  off 
the  whole  of  a  demand  against  D.,  the  plaintiff',  which  was  in  existence 
at  the  time  of  the  "commencement  of  the  suit,  and  then  belonged,  to 
A.,  either  as  the  original  creditor  or  as  the  assignee  thereof.  But 
if  the  note  had  been  transferred  by  B.  to  C.  before  it  became  due,  and 
by  C.  to  D.  after  it  became  due,  then  in  a  suit  in  the  name  of  D.  against 
A.,  no  set-off  could  be  made  of  a  demand  against  B.,  but  a  set-off  could 
only  be  made  of  a  demand  against  C.  or  D.,  as  above  stated.     So  if 
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the  note  had  been  assigned  by  both  B.  and  C.  before  it  became  due,  no 
set-oflf  could  be  made,  except  of  a  demand  against  D.'  In  an  action 
before  the  Code,  upon  a  negotiable  promissory  note  assigned  after 
maturity,  a  set-oif,  to  the  amount  of  the  plaintiff's  debt,  may  be  made 
of  a  demand  existing  against  the  assignor,  provided  it  be  such  as 
might  have  been  set  off  against  the  assignor,  while  the  note  belonged 
to  him ;  or  if  the  suit  be  in  the  name  of  a  plaintiff  who  has  no  real 
interest  in  the  contract  upon  which  the  suit  is  founded,  so  much  of  a 
demand  existing  against  the  party  whom  the  plaintiff  represents,  or 
for  whose  benefit  the  action  is  brought,  may  be  set  off  as  will  satisfy 
the  plaintiff 's  debt.  Such  right  of  set-off  existed  as  well  before  as 
since  the  Revised  Statutes." 

§  1143.  Though  a  note  be  transferred  after  it  falls  due,  the  maker 
is  not  entitled  to  set  off  a  demand  against  the  payee,  if,  at  the  time 
of  the  transfer,  the  payee  has  other  demands  against  the  maker  to  an 
amount  sufficient  to  exhaust  the  demands  sought  to  be  set  off.  And 
where  the  maker  of  two  notes  has  a  demand  against  the  payee  suffi- 
cient to  extinguish  one  of  them,  and  the  payee  transfers  one  of  them 
after  its  maturity,  the  other  being  sufficient  to  meet  the  demand  of 
the  maker,  and  subsequently  the  second  note  is  transferred,  also  after 
its  maturity,  it  seems,  the  holder  of  the  former  note  would  be  entitled 
to  recover  the  whole  amount  of  it.'  Where  the  defendant  purchased 
a  judgment  against  0.,  who  then  held,  as  payee,  a  promissory  note  of 
the  defendant,  and  0.  afterward,  and  after  the  note  was  due,  trans- 
ferred the  note  to  the  plaintiff,  it  was  held  that  the  defendant  might 
set  off  the  judgment  in  a  suit  brought  by  the  plaintiff  on  the  note.* 

§  1144.  The  rule  in  relation  to  the  rights  of  the  assignee  of  a 
demand  and  the  debtor,  prevails  in  the  case  of  bills  of  exchange  and 
negotiable  promissory  notes  after  their  maturity.^  The  assignee  of  A 
claim  arising  upon  contract,  takes  it  subject  to  the  rights  existing  at 
the  time  between  the  assignor  and  the  debtor,"  but  (in  the  case  of 
demands  of  a  legal  nature)  not  to  those  thereafter  arising.  It  is 
otherwise  with  respect  to  those  of  a  merely  equitable  nature.'  But  it 
is  always  safer,  if  not  necessary,  for  the  assignee  of  a  demand, 
whether  negotiable  or  not,  or  before  or  after  due,  to  give  notice  to  the 
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debtor  of  the  assignment.  If  the  debtor  then  pays  the  assignor,  or 
purchases  a  demand  against  him  as  a  set-off,  there  can  be  no  doubt 
that  he  will  have  done  it  in  his  own  wrong,  and  the  paypient  or  set-off 
will  not  be  allowed  against  the  assignee.  In  a  suit  by  the  holder  of 
a  promissory  note,  the  defendant,  under  the  former  system,  pleaded 
a  set-off,  averring  that  the  note  was  the  property  of  the  payee,  that 
the  /plaintiff  was  a  mere  nominal  party,  and  that  the  note  was  trans- 
ferred to  him  for  the  purpose  of  depriving  the  defendant  of  his  set- 
off, and  the  plaintiff  replied  simply  that  the  note  was  his  property, 
without  traversing  the  corrupt  transfer  of  the  note  ;  it  was  held  that 
the  reply  admitted  the  corrupt  transfer  and  the  existence  of  the 
set-off.' 

§  1145.  If  a  note  be  transferred  (before  the  Code)  by  tiie  payee  for 
a  valuable  consideration,  btfore  maturity/,  and  an  action  is  brought 
thereon  in  the  name  of  the  holder,  for  his  own  benefit,  the  defendant 
cannot  set  off  a  demand  against  the  payee.  Such  a  case  is  not  within 
the  statute." 

§  1146.  The  third  subdivision  of  section  502  is  a  substitute  for  the 
tenth  subdivision  of  the  statute  which  was  enacted  to  supply  a  defect 
in  the  old  law,  noticed  by  Mr.  Justice  Woodworth  in  the  case  of 
Wheeler  v.  Raymond  (5  Cowen,  231,  234),  where  it  was  held  that,  in 
an  action  on  a  judgment,  in  the  name  of  the  judgment  creditor,  for 
the  benefit  of  an  assignee  of  the  judgment,  the  defendant  could  not 
set  off  a  debt  due  to  him  from  the  assignee.  If  the  plaintiff  sue 
merely  as  the  agent  or  trustee  of  a  third  person,  and  it  was  known  to 
the  defendant  at  the  time  when  he  entered  into  the  contract  which  is 
the  subject  of  the  suit,  that  the  plaintiff  acted  in  that  capacity,  he 
cannot  set  off  a  demand  due  to  him  from  the  plaintiff.'  And  it  is  not 
necessary  that  the  defendant  should  have  had  express  notice  of  the 
trust ;  an  implied  notice  is  sufficient.*  And  so,  where  the  plaintiff 
is  the  mere  agent  or  trustee  of  a  third  person,  without  any  beneficial 
interest  in  the  contract ;  as,  if  an  auctioneer  sue  me  in  his  own  name 
for  goods  sold  and  delivered  to  me  without  receiving  payment, 
I  may  set  off  a  debt  to  me  from  his  principal;"  and  where  the 
plaintiff  is  merely  nominal,  having  assigned  the  claim  sued  for  to 
a  third  person ;'  in  these  and  the  like  cases,  the  defendant  may  set 

'  7  Wend.  223.  »  7  Taunt.  243.    26  How.  Pr.  518. 

» 16  Wend.  659.  "  1  T.  R.  621,  2.    1  Maule  &  Sel.  .545. 

'  2  Caines,  299.  2  Cranch,  342.     11  Wend.  504. 
*  12  John.  343. 
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off  a  claim  due  to  him  from  the  principal,  cestui  que  trust,^  or  assignee ; 
or  -where  a  factor,  dealing  for  a  principal,  bnt  concealing  the  principal, 
delivers  goods  in  his  own  name,  the  person  contracting  with  him 
has  a  right  to  consider  him  to  all  intents  and  purposes  as  the 
principal;  and  though  the  real  principal  may  appear  and  bring 
an  action  upon  that  contract  against  the  purchaser  of  the  goods, 
yet  the  purchaser  may  set  off  any  claim  he  may  have  against  the 
factor,  in  answer  to  the  demand  of  the  principal.''  But  if  the  pur- 
chaser knew  that  he  was  dealing  with  an  agent,  he  cannot  avail 
himself  of  a  set-off  against  the  agent  in  an  action  by  the  principal.' 
And  so,  where  one  partner  delivers  partnership  property  to  a  third 
person,  who,  knowing  it  to  be  partnership  property,  receives  it  in 
payment  of  his  individual  debt  due  from  the  partner  delivering  it  to 
him,  in  an  action  by  and  in  the  name  of  all  the  partners  against  such 
creditor  of  the  individual  partner,  for  the  price  of  the  goods,  the 
debt  of  one  partner  is  not  a  defense  or  set-off  against  all  the  part- 
ners.' It  is  proper  to  add  that  the  Code  (section  449)  has  varied  the 
rights  of  some  of  the  above  named  persons,  and  limited  their  capa- 
city to  bring  actions.  The  question  of  set-off  in  these  instances  will 
now  be  unembarrassed  by  the  fact  that  the  plaintiff  on  the  record  is 
not  the  actual  party  to  the  suit. 

§  1147.  The  cases  arising  under  the  eleventh  subdivision  of  the  sec- 
tion of  the  Revised  Statutes  are  contained  in  sectioTi  7  of  article  8  of 
title  1  of  chapter  5  of  the  second  part  of  the  Revised  Statutes,  by  which 
it  is  provided  that  no  set-off  shall  be  allowed  in  an  action  brought  by 
the  assignee  for  any  debt,  unless  it  was  owing  to  the  defendant  before 
the  first  publication  of  the  notice  required  in  the  first  article,  or  before 
the  appointment  of  trustees  under  the  second  article,  or  before  pre- 
senting the  petition  of  the  insol\-ent  under  the  third,  fifth  and  sixth 
articles,  or  before  the  publication  of  notice  to  creditors  under  the  fourth 
article.^  Where  the  defendant  buys  a  note  after  it  has  become  payable, 
the  circumstance  of  its  being  over  due  is  such  constructive  notice  to  him 
of  the  insolvency  of  the  maker  that  he  cannot  set  it  off  in  an  action 
brought  by  the  assignees,  although  in  the  name  of  the  maker ;"  for 
the  note  having  been  dishonored,  was  sufficient  to  put  the  defendant 

'  The  person  beneficially  interested.  *  16  Jolrn.  34.     See  ante,  §  198,  et  seq. 

» 7   T.  R.  356,  n.  a.     Id.   355.     See  '  2  R.  S.  42,  §  7.     3  id.  (Banks'  5th 

ante,  1 168.  ed.)  115,  §  9. 

'  2  Caines'  Gas.  in  Er.  341.     51  Barb.  '  2  Cainea'  Cas.  in  Er.  303. 
244.    9  Bosw.  415.     See  ante,  §  168. 
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on  inquiry  as  to  his  circumstances,  and  therefore  equivalent  to  actual 
notice.' 

§  1148.  A  party  having  an  offsetting  demand  must  (except  in  the 
cases  provided  for,  ante,  section  1132),  set  it  off  the  very  first  oppor- 
tunity, or  it  is  forever  extinguished.  Thus,  in  two  suits  brought 
against  the  defendant  in  favor  of  the  same  plaintiff,  the  summons 
in  each  being  returnable  at  the  same  time,  the  defendant  must  set 
off  his  demand  in  the  suit  which  is  first  called  on,  upon  the  plaintiff's 
declaring  therein,  or  his  right  is  gone.''  An  illegal  set-off  should  be 
objected  to  at  the  time  of  pleading  it,  or  giving  notice  thereof,  or,  at 
least,  before  it  has  been  passed  upon  by  the  jury.^ 

§  1149.  If  the  defense  be  that  the  plaintiff  should  have  set  off  his 
demand  in  a  former  action  under  the  provisions  of  the  ^fifty-seventh 
section  of  the  statute,  the  answer  or  notice  should  ^,llege  that  the 
demand  existed  and  was  due  at  the  commencement  of  that  action. 
The  existence  of  the  demand  at  that  time,  if  it  were  a  proper  subject 
of  set-off  in  the  former  action,  is  of  itself  a  bar  to  the  new  action, 
notwithstanding  it  was  offered  in  the  former  action  and  excluded  by 
the  justice.  His  exclusion  there  was  an  error.  When  it  was  excluded, 
the  only  remedy  for  the  plaintifi'  was  to  appeal  and  obtain  a  reversal 
of  the  judgment.*  And  it  is  not  enough  to  state  that  the  former  suit 
was  commenced  on  a  certain  day,  which  day  happens  to  be  before  tl-D 
commencement  of  the  second  suit ;  for  the  day  is  immaterial,  and  the 
proof  on  the  trial  need  not  conformi  to  it.  But  where  the  defendant 
offers  a  set-off,  which  is  objected  to  by  the  plaintiff,  and  rejected  upon 
such  objection,  whether  it  be  a  proper  subject  of  set-off'  or  not,  the 
plaintiff  cannot  in  a  future  action  for  the  demand  thus  rejected.  avaU 
himself  of  the  former  trial  as  a  bar.' 

§  1150.  Where  the  defendant  was  authorized  to  commence  an 
action  by  warrant,  notwithstanding  a  former  suit  brought  against 
him  by  the  plaintiff,  he  had  of  course  the  right  of  a  trial,  although  the 
plaintiff's  suit  may  have  been  previously  tried.  This  right  arose 
under  the  statute."  But  it  must  appear  on  the  trial  of  the  subsequent 
suit  commenced  by  warrant,  that  the  defendant  therein  was  about 
to  abscond  from  the  county  when  the  warrant  issued.  And  where  the 
pendency  of  a  suit  commenced  by  summons  was  pleaded  in  bar  to 

>  12  John.  343.  '  5  John.  129.     6  Barb.  28. 

"^  3  John.  428.     Code  Civil  Proced.  §  '  9  John.  352.     4  Denio,  292. 

2948.  °  2  R.  S.  234,  §  49.     3  R.  S.  (Banks' 

^  3  Caines,  152.     3  John.  433.  5th  ed.)  434,  §  47. 


Set-off.  687 

a  suit  commericed  by  warrant  against  a  defendant  about  to  abscond, 
the  fact  of  the  defendant  being  about  to  abscond  should  be  proved  on 
the  trial,  by  evidence  other  than  the  affidavit  on  which  the  warrant 
was  obtained.' 

§  1151.  In  a  suit  by  the  payee  of  a  negotiable  note  against  the 
maker,  it  is  a  good  defense  that,  while  one  A.  was  holder  of  the 
note,  the  defendant  brought  an  action  against  A.,  in  which  A.  ought 
to  have  set  off  the  note  ;  but  if  it  appear  that  the  note  was  over  due 
when  sold  to  A.,  and  that  previous  to  the  transfer,  and  before  the 
note  fell  due,  the  plaintiff  had  agreed  to  take  pay  for  the  note  in 
ashes,  and  that  the  note  was  offered  as  a  set-off  in  the  former  suit 
against  A.,  but  rejected  on  account  of  such  agreement,  this  is  no  bar 
to  a  recovery  of  the  note  by  the  payee ;  for  the  note,  being  over 
due,  passed  subject  to  this  agreement,  and  was,  therefore,  properly 
rejected.''  If  the  defendant  hold  a  contract  against  the  plaintiff, 
which  is  broken,  on  the  plaintiff's  part,  at  the  time  of  the  commence- 
ment of  the  suit,  the  defendant  is  bound  to  set  off  his  claim  there- 
upon, and  if  he  neglect  to  do  so,  he  cannot  afterward  recover, 
although  all  his  actual  damages  for  the  breach  arise  after  the  deter- 
mination of  the  first  suit.'  But  this  rule  must  be  limited  to  those 
cases  where  the  damages  are  liquidated  under  the  statute.  See  ante, 
section  1137. 

§  1152.  The  plaintiff's  claim,  and  the  defendant's  set-off,  mentioned 
in  the  section  of  the  Code  before  given,  extend  to  those  demands  only 
which  are  open  and  unliquidated  between  the  parties ;  where  they 
have  been  settled,  and  a  balance  struck,  •that  balance  alone  is  the 
account  between  them.  Thus,  where  on  the  trial  of  a  cause  in  the 
supreme  court,  the  plaintiff  proved  a  note  of  two  hundred  dollars 
against  the  defendant,  who  then  proved  a  note  of  six  hundred  dollars 
against  the  plaintiff,  and  that  when  the  latter  was  given  the  plaintiff 
agreed  to  destroy  the  former,  but  the  defendant  claimed  nothing  as 
due  upon  the  latter ;  it  was  held,  that  neither  of  these  notes  could  be 
considered  accounts  between  the  parties.'  So,  if  the  plaintiff,  on  the 
trial,  should  prove  a  note  for  two  hundred  and  fifty  dollars,  and  the 
defendant  should  prove  that  he  had  paid  on  the  note  two  hundred  and 
twenty-five  dollars,  the  justice  might  give  judgment  for  the  balance. 
But  if  the  plaintiff  should  prove  a  note  of  two  hundred  and  fifty  dol- 

'  10  Wend.  523.  *  2   Cowen,   413.     5  Duer,   691.     18 

■  9  John.  3.52?  How.  Pr.  177. 

»  3  John.  137. 
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lars,  and  the  defendant  should  prove  a  set-off  to  the  amount  of  two 
hundred  and  twenty-five  dollars,  in  such  a  case  the  justice  should  ren- 
der a  judgment  of  discontinuance.'  The  distinction  is  this:  in  the 
former  case  the  plaintiff's  demand  is  reduced  by  payments  specifically 
made  upon  the  note,  leaving  the  sum  unpaid  the  true  balance  due, 
and  which  alone  can  be  considered  as  the  account  between  the  parties 
v/ithin  the  principal  of  the  well-established  rule  above  cited.  The 
latter  case  stands  upon  a  different  ground.  There  the  demands 
claimed  as  a  set-off  are  not  introduced  in  the  character  of  payments 
specifically  applied  to  the  reduction  of  the  plaintiff's  claim ;  but  are 
entirely  different  and  independent  demands,  having  no  connection 
with  the  plaintiff's  claim,  and  upon  which  the  defendant  might  sus- 
tain an  action. 

§  1153.  To  enable  a  set-off  to  be  made  in  actions  broTight  by  execu- 
tors and  administrators  under  the  Code,  it  is  necessary  that  the 
demand  belonged  to  the  defendant  at  the  time  of  the  death  of  tho  tes- 
tator or  intestate.  In  case  the  set-off  established  in  such  case  exceeds 
the  plaintiff's  demand,  the  judgment  rendered  in  the  defendant's  favor 
is  not  collectible  against  the  plaintiff  out  of  his  goods  and  chattels, 
but  is  merely  evidence  of  a  debt  established,  payable  in  the  coure  of 
administration,  and  upon  which  execution  cannot  issue  until  ordered 
by  the  surrogate. 

§  1154.  The  following  rules  in  relation  to  the  demands  which  may 
be  ".et  off  are  recognized.  The  defendant  may  set  off  a  debt  due  to 
him  from  the  plaintiff,  although  he  agreed  to  pay  the  plaintiff's 
demand  in  ready  money.^  So,  although  he  has  positively  agreed  to 
account  or  pay  over  to  the  plaintiff  moneys  which  the  plaintiff  has 
authorized  him  to  receive  as  his  agent.'  Where  a  promissory  note  is 
given  for  a  specific  f  um,  evidence  that  at  the  time  of  giving  the  note, 
it  was  agreed  between  the  parties  that  an  account  which  the  maker 
held  against  the  payee  should  be  deducted  from  the  note,  is  not 
admissible.  An  agreement,  however,  made  after  the  giving  of  the 
note,  that  a  debt  contemplated  to  be  contracted  by  the  payee  with  a 
third  person,  shall  be  allowed  in  payment  of  the  note,  although  a  valid 
agreement  to  be  shown  as  evidence  of  the  payment,  is  not  a  proper 
subject  of  set  off.*  A  party  holding  a  joint  and  several  note  against 
two  makers,  is  not  bound  to  set  it  off  in  an  action  against  him  by  one 

» 10  Wend.  555.     1  E.  D.  Smith,  588.  » 15  "Wend.  51. 

8  How.  Pr.  263.    15  id.  250.  *  17  "Wend.  190. 

» 1  East,  375. 
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of  the  makers.'  A  debt  barred  by  the  statute  of  limitations,  cannot 
be  set  of,"  unless  there  is  the  written  promise  to  pay  it  within  six 
years,  which  the  statute  requires,  or  a  payment  upon  it  within  the  six 
years,  in  the  same  manner  as  in  the  original  action.  Where  the 
defendant  obtained  a  judgment  against  the  plaintiff  on  an  attach- 
ment, it  was  held  not  a  proper  subject  of  set  off  while  the  goods 
attached  remain  unsold ;  for  the  presumption  would  be,  that  the  goods 
were  sufficient  to  satisfy  the  judgment,  and  it  would  be  considered 
satisfied  until  the  contrary  appeared  by  an  actual  sale.^  And  the  pre- 
sumption would  be  the  same  in  regard  to  a  judgment  upon  whith 
execution  has  been  issued  and  not  returned.*  If  a  defendant  is 
arrested  on  an  execution  issued  on  a  judgment  against  him,  this  will 
bar  a  set  off  of  the  judgment  so  long  as  the  imprisonment  continues. ° 
If  a  defendant  who  has  been  taken  in  execution  escapes,  the  plaintiff 
is  remitted  to  his  former  rights,  and  may  use  the  judgment  as  a  set 
off  against  the  defendant." 

§  1155.  The  rule  recognized  in  all  the  foregoing  provisions  of  the 
statute  requiring  a  set  off  of  the  defendant's  demands  to  be  made  at 
the  first  opportunity,  will  not  compel  hi:n  to  set-off  a  claim  which 
has  accrued  or  been  purchased  by  him  subsequent  to  the  commence- 
ment of  the  suit  against  him.  Indeed  such  a  demand  is  not  the 
proper  subject  of  set-off,  and  consequently  a  failure  to  set-off  would 
be  no  bar  to  a  subsequent  action  upon  it.' 

§  1156.  The  answer,  where  a  set-off  is  pleaded,  may  contain  any 
matter  of  defense  to  the  plaintiff's  demand,  and  in  addition  thereto 
a  statement  of  the  demand  desired  to  be  set-off.  The  following  form 
of  pleading  a  set-off  can  be  varied  to  suit  eg-ch  particular  case  : 

"  — The  defendant  in  further  answering  gives  notice  that  prior  to 
and  at  the  time  this  action  was  commenced,  the  defendant  had,  still 
has,  and  owns  a  demand  against  the  plaintiff,  as  follows  :  [here  state 
the  set-off  with  the  same  particularity  as  the  cause  of  action  in  a 
complaint  is  stated,  and  conclude]  which  demand  the  defendant  wilL 
set-off  against  the  plaintiff  in  this  action,  and  pray  judgment  for  the 
balance  due  him." 

§  1157.  The  language  of  the  fifty-first  section  of  the  Revised 
Statutes  requires  that  the  defendant  must,  in  pleading  his  set-off, 

'  14  Wend.  161.  '  1  Cowen,   56.     20  How.  Pr.  R.  33. 

» Bull.  N.  P.  180.  11  Abbott,  379. 
'  13  John.  517.  "  5  Wend.  240. 

*  5  Wend.  244.  '  Ante,  §§  1138,  1141. 
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"  specify  the  nature  of  his  claim  with  reasonable  certainty.'''  The  rule 
of  pleading  contained  in  the  2938th  section  of  the  Code  of  Civil  Pro- 
cedure simply  requires  that  the  facts  constituting  a  defense  be  given 
in  a  plain  and  direct  manner,  so  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  Questions  will  frequently  arise 
as  to  the  sufficiency  of  a  notice  of  set-off,  and  whether  it  should  con- 
tain full  parti-culars  o.  the  defendant's  demand.  Before  the  adoption 
of  the  new  system  of  pleading,  it  was  held  sufficient  to  give  the  notice 
of  set-off  in  very  general  terms ;  and  if  the  notice  specified  the  nature 
of  the  claim  as  "/or  mwA",  labor  and  services,'''  it  was  sufficient,  and  it 
was  not  required  to  possess  the  certainty  of  a  merchant's  bill.  Whether 
a  justice  would  be  permitted,  under  section  2939  of  the  Code  of  Civil 
Procedure  to  require  a  more  explicit  statement  is  doubtful.  The  lan- 
guage of  the  provision  requires  only  that  the  answer  or  notice  be  suffi- 
ciently explicit  to  enable  the  plaintiff  to  understand  it,  and  the  nature 
of  it.  Still,  as  it  has  been  held  under  the  Revised  Statutes,  that  an 
answer  of  set  off  may  be  required  to  be  as  specific  as  a  complaint  to 
recover  the  same  matter,"  and  as  the  common  counts,  so  called,  are 
abolished,  it  is  safe,  and  doubtless  the  correct  practice,  to  make  an 
answer  in  such  cases  full  and  explicit.  But  a  very  informal  one  is 
sufficient  if  no  objection  is  made  to  it  at  the  time  of  joining  issue." 

§  1158.  Where  the  defendant  claimed  bat  five  dollars  by  way  of 
set-off,  and  the  jury  gave  a  verdict  of  fifteen  dollars  in  his  favor,  the 
difference  between  the  claim  and  the  verdict  was  held  to  be  merely 
an  error  of  form,  and  the  judgment  was,  notwithstanding,  affirmed 
for  the  whole  fifteen  dollars,  with  costs."  If  the  plaintiff  do  not 
appear,  or  if,  after  appearance,  he  submit  to  a  nonsuit,  or  go  after  a 
witness  during  the  trial,  but  does  not  appear  again,  the  justice  has  no 
right  to  allow  the  defendant's  set-off  against  him.'  But,  if  the  par- 
ties appear,  and  proceed  to  trial,  and  submit  the  cause  for  decision,  a 
set-off  may  be  allowed,  and  judgment  given  therefor,  though  the 
plaintiff  does  not  establish  any  claim  on  his  part,  he  may  prevent 
such  a  judgment  being  given  by  withdrawing  his  suit  before  submit- 
ting it  for  decision ;  or  a  non-suit  will  have  the  same  effect.'     ■ 

2.  Former  trial  and  judgment  for  the  defendant  for  the  same  cause. 
§  1159.  That  the  plaintiff  heretofore  commenced  an  action  against 
the  defendant,  before  E.  P.,  a  justice  of  the  peace  of  Chenango  county, 

■3  Sand.  738.     6  How.  Pr.  R.  420.  '  13  John.  469. 

"  13  Wend.  408.     8  Barb.  210.  >  4  Denio,  168. 

"  3  John.  433. 
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for  tlie  same  cause  of  action  in  the  complaint  herein  contained,  and 
ihe  said  action  was  tried  upon  the  merits  before  such  justice,  and 

judgment  thereupon  rendered  by  him,  in  favor  of   the  defendant 
herein,  with  his  costs,  on  the  first  day  of  February,  1869. 
See  further,  as  to  this  defense,  infra,  sections  15]  5,  &c, 
§  1160.  When  a  demand  has  once  been  submitted  to  a  justice  or 

jury,  even  in  another  state,  and  passed  upon,  it  is  a  complete  bar  to 
another  action  for  th?  same  cause.'  It  is  also  a  bar  if  the  Cause  be 
finally  submitted  to  the  justice,  whether  he  ever  gave  judgment 
upon  it  or  not.  The  particular  form  of  the  verdict  or  judgment  will 
not  vary  its  effect ;  and  where,  in  one  case,  the  verdict  was  no  cause 
of  action,  and  in  another,  the  justice,  after  having  taken  time  to 
advise,  suffered  the  plaintiff,  within  the  four  days,  to  withdraw  his 
action,  and  rendered  Judgment  of  nonsuit,  the  proceeding  was  held  a 
har.^  A  verdict  against  the  plaintiff  for  costs  merely,  without  dam- 
ages, will  have  the  same  effect ;  ^  and  if  a  demand,  consisting  of  a 
single  item,  be  barely  stated  to  a  jury,  who  neglect  to  pass  upon  it, 
this  will  operate  as  a  bar  to  a  subsequent  action  upon  it  ;*  and  should 
a  jury  in  another  action  allow  it,  among  other  items  properly  allowa- 
ble, the  verdict  and  judgment  will  be  vitiated  for  the  whole,  and 
leversed.*  In  a  leading  case  upon  this  subject,"  Case,  the  plaintiff, 
commenced  an  action  against  Wilder  upon  a  contract  made  between 
them,  whereby  Case  was  to  clear  thirty  acres  of  land  for  Wilder,  for 
■which  he  was  to  receive  a  yoke  of  oxen  and  have  the  privilege  of 
raising  a  crop  of  wheat  on  the  land ;  he  claiming  that  he  had  been 
prevented  by  Wilder  from  puttifig  in  his  crop,  and  alleging  other 
violations  of  the  agreement  by  him.  On  the  trial,  after  the  plaintiff 
had  made  out  his  case,  Wilder  was  permitted  to  show  that,  in  a  former 
suit  brought  by  him  against  Case,  upon  the  same  contract,  for  not  clear- 
ing the  land.  Case  was  permitted  to  prove  his  damage  in  not  being  per- 
mitted to  sow  the  land,  and  a  verdict  was  thereupon  given  in  favor  of 
Wilder  for  fifteen  dollars.  The  court  charged  the  jury  that  if  they 
found  "  there  had  been  a  former  trial,  in  which  the  subject  matter  of 
the  action  was  or  should  have  been  litigated,"  such  former  action 
was  a  bar  to  a  recovery.     In  reviewing  the  judgment  in  the  supremo 

'6  John.  163.     11  id.  457.     161(1.136.  ^L3  John.  191.     15111.84.     See  6  Minn. 

49  How.  124.     35  Barb.  211,     2  John.  5". 

181.     Id.  191.     6  Biss.  370,  501.    68  N,  ^  2  John.  210.     16  id.  136. 

Y.  83.  '  16  John  130. 

"  2  John.  181.     11  id.  4.'7.  "  16  Wend.  583. 
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court,  Justice  Cowen  remarked:  "It  fs  well  settled,  that  where  a 
matter  is  improper  by  way  of  defense  in  a  justice's  court  (for  exam- 
ple, by  way  of  set-off),  if  a  party  will  introduce  it,  and  he  goes  into 
its  investigation  with  the  view  to  make  it  available,  and  it  passes 
and  is  submitted  to  the  justice  or  a  jury,  it  cannot  be  heard  again." 
{McLean  v.  Hugarin,  13  John.,  184;  Skelding  v.  Whitney,  3  "Wend., 
154,  157,  and  cases  cited  by  Marcy,  J.,  at  the  latter  page ;  Curtis  v. 
Groca,  6  John.,  168.)  But  M'Quinty  v.  Herrick  (5  Wend.,  245, 
per  Savage,  C.  J.),  seems  contra.  No  cases,  however,  were  cited  by 
the  chief  justice,  and  the  point  was  not  involved  in  the  case.  The 
iury,  on  the  trial  in  which  Wilder  was  plaintiff,  either  allowed  or 
disallowed  it  as  a  defense ;  they  allowed  the  whole  or  a  part.  Take 
the  latter  alternative.  It  has  been  again  and  again  held,  that  you 
cannot  split  an  entire  claim  into  several  parts  and  have  more  than 
one  action.'  The  same  principle  applies  here.  The  defendants 
below  could  not  divide  their  claim  for  damages  and  take  a  part  of  it, 
by  way  of  recowpment,  in  the  justice's  court,  and  then  come  for  the 
whole  or  any  part  of  the  claim  to  the  common  pleas.  I  understand, 
by  the  decision  which  received  the  evidence,  that  it  was  to  go  as  a 
defense  in  whole  or  in  part ;  as  a  bar,  or  in  mitigation  of  damages. 
The  only  way  in  which  the  plaintiffs  below  could  save  their  right  to 
a  subsequent  suit,  was  by  stopping  short  the  moment  that  the  quali- 
fied admission  of  their  evidence  was  announced  by  the  decision  of 
the  justice.  Instead  of  that,  they  proceeded  to  give  in  evidence,  and 
argued  to  the  jury,  the  identical  matter  which  they  afterward  sued 
upon  before  another  magistrate.  •  *  *  *  The  rule  is  strict  and 
technical,  and  may  operate  with  severity  in  this  instance ;  looking  at 
the  amount  of  the  recovery  and  other  evidence,  I  fear  that  it  does. 
So  does,  many  times,  the  statute  of  limitations ;  but  the  courts  and 
the  community  must  maintain  both.  Excessive  litigation  is  an  evil, 
and  the  door  must  be  shiit  against  it  on  a  single  trial  in  the  one  case, 
or  the  lapse  of  six  years  in  the  other.  AH  the  law  will  permit,  by 
way  of  opening  the  judgment  or  decree  of  a  court  of  competent 
jurisdiction,  is  a  review  of  its  decision  for  error,  on  appeal.  *  *  * 
If  the  justice  erred,  there  was  a  direct  remedy  in  that  way ;  but 
while  the  verdict  and  judgment  beforo  him  stood  unreversed,  it'con- 
cluded  the  parties  as  firmly  as  if  the  matter  had  been  passed  upon 

'  Ante,  §§  774,  &c.      18  lU.  437.      21      Barb.  209  and  refs.     21  id.  317.    42  id. 
i  1.25,5.      27  id.  170.      12  Wis.  61,  544.      270  and  i-efs.     38  N.  Y.  219. 
12  Ohio  N.  S.  344.      2^  Cal.  385.      44 
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by  the  highest  court  of  judicature  in  the  State."  The  rule  as  to 
"whether  demands  are  entire  or  not  is  this :  Those  which  are  single, 
immediately  arise  out  of  one  and  the  same  act  or  contract;  those 
which  are  several  arise  out  of  different  acts  or  contracts.  A  simple 
and  safe  a  test  as  the  subject  admits  of  is  to  inquire  whether  it  rests 
upon  one  or  several  acts  or  agreements.  A  contract  containing 
several  stipulations  to  be  performed  at  different  times,  is  a  single  one, 
and  so  is  a  running  account,  in  which  it  is  fairly  to  be  implied  that 
there  is  an  agreement  that  the  account  be  opened  and  continued 
either  for  a  definite  time  or  at  the  pleasure  of  one  or  both  of  the 
parties.  In  all  cases,  then,  where  there  is  an  express  or  implied 
agreement,  making  the  various  items  part  of  one  agreement,  the 
demands  are  entire.'  While  a  depositor  in  a  bank  may  not  bring 
separate  suits  for  various  sums  deposited  by  him,  he  may  give  checks 
for  such  amounts  as  he  pleases,  upon  which  the  holders  thereof  may 
bring  separate  actions."  If  suit  is  brought  for  a  portion  of  the  items 
of  a  single  demand,  and  these  are  paid  for  without  judgment  being 
entered,  another  suit  may  be  brought  for  the  rest  of  the  items.' 

§  1161.  It  is  upon  the  principle  last  stated  that  a  plaintiff  is  not 
allowed  to  split  his  demand,  whether  in  tort  or  contract."  Where  a 
constable,  upon  an  attachment  against  A.,  took  three  bed  quilts  and 
a  bed,  the  property  of  B.,  who  brought  an  action  against  him  for  the 
taking  of  the  quilts,  and  obtained  a  judgment,  he  was  held  barred 
from  a  recovery  in  another  action  for  the  taking  of  the  bed.'  If,  how- 
ever, a  note'  or  other  demand  be  payable  by  instalments  at  different 
times,  each  instalment  constitutes  a  separate  cause  of  action ;  and  an 
action  may  be  maintained  upon  an  instalment  becoming  payable  after 
a  judgment  recovered  upon  a  former  instalment."  If  several  sums  are 
past  due  on  a  lease,  it  is  held  in  Illinois  that  but  one  suit  should  be 
brought  for  them.'  If,  in  a  suit  for  one  instalment,  a  certain  issue  is 
found  for  the  plaintiff,  it  is  conclusive  on  the  same  issue  raised  in  an 
action  for  a  suboequent  instalment.* 

§  1162.  The  judgment  of  a  court  of  concurrent  jurisdiction,  or  one* 
in  the  same  court,  directly  on  the  point,  is  as  a  plea  in  bar,  and  as 

'  16  N.  Y.  558.     35  Missouri,  447.  »  2  Wend.  369.    04  Barb.  191.    15  Ind. 

"28111.168.  77.     19  id.  5. 

=  2  Hilton,  340.  '  27  111.  170. 

M  Corns.  71.     3SN.  Y.219.     54 Barb.  *  7  Cal,  250.    14  Ind  455.     10  Gray 

191.    5Cal.81.    23  id.  385.    13  Ind.  103.  (Mass.),  387.    10  J.  &  Sp.  477. 

'  15  John.  432.     Also,  id.  229.     16  id, 
136.     4  Corns.  71. 
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evidence  in  certain-  eases,  conclusive  between  the  same  parties,  or 
their  privies,  upon  the  same  matter  directly  in  question  in  another 
court  or  suit  j'  and  this,  although  the  subject-matter  is  different.  80 
a  judg.iient  is  conclusive  not  only  of  the  thing  directly  decided,  but 
also  of  every  fact  essential  to  the  adjudication,  and  necessarily  involved 
therein,  and  this,  though  it  be  recovered  on  false  evidence ;  so  also  it 
is.  conclusive  as  to  a  question  actually  litigated,  between  the  parties, 
though  not  essential  to  a  determination  of  the  issues,"  of  which  there 
are  too  many  instances  in  the  books  to  be  enumerated.  This  is 
the  rule,  although  the  first  adjudication  is  not  in  a  formal  action, 
but  in  special  proceedings,  summary  in  their  character;'  but  such 
j  udgment  is  no  evidence  of  a  matter  which  merely  comes  collaterally 
in  question,  nor  of  matter  incidentally  cognizable,  or  to  be  inferred 
only  by  argument  or  construction  from  the  judgment.*  If  it  does'not 
appear  from  the  record  that  the  verdict  and  judgment  in  a  former 
suit  were  directly  upon  the  point,  or  matters  which  are  attempted 
again  to  be  litigated  in  a  second  action,  the  fact  may  be  shown  by 
parol,  or  by  the  justice's  minutes  of  testimony,  provided  the  pleadings 
in  the  first  suit  were  such  as  to  justify  the  evidence  of  those  matters, 
and  that  it  also  appear  that  when  proved,  the  verdict  or  judgment 
nmst  necessarily  have  involved  their  consideration  and  determination 
by  the  jury."  Identity  of  claim  a:id  of  names  is  presumptive  evidence 
of  identity  of  persons  to  sustain  the  plea  of  former  recovery."  If  the 
judgment  in  the  former  cause  has  been  reversed,  or  is  appealed,  it  is 
not  a  bar  by  way  of  a  former  judgment.'  A  record  of  a  former 
verdict  and  judgment  is  admissible  in  evidence,  although  between 
different  parties,  where  the    party   sought   to   be   affected  by  the 

'  3  Cowen,  120.     4  Corns.  71.     2  Seld.  920.     S  Wis.   481.     68  N.  Y.  446.    U 

137.     32  N.  Y.  281,  and  refs.     44  Bai-.b.  Hun,  328.     7  id.  476. 

3J4.     15  Abbott,  191.     15  Ind.  367.     27  "SaN.  Y.  281. 

i.l.  457.     7  Ohio,  N.  S.  157.     11  Iowa,  "10  Wend.  83.    26  Barb.  463.    4  Iowa, 

Lde.     12  id.  368.     16  id.  10.     Id.  379.  199.     31  Conn.  417. 

0  Cal.  130.     15  id.  161.     23  id.  354.     27  ^  8  Wend.  9.     2  Hill,  481.     26  N.  Y. 

id.  655.     30  id.  229.     32  id.  620.     33  id.  117.     31  id.  210.     14  Barb.  611.     42  id. 

51.     15  lU.  288.     Id.  453.     2  Mich.  255.  339.     Id.  655.     44  id.  321.     51  id.  267. 

Id.  276.     3  Wis.  323.     6  id.  481.     16  id.  19  III.  207.     21  Ind.  365.     10  Cal.  391. 

106.     3   Kansas,   390.     1   Nevada,   22.  27  id.  655.     2Kevada,  21.    16  Wis.  106. 

Ky.  Decis.  251.    9  J.  &  Sp.  70.    10  Hun,  68  N.  Y.  446. 

5r)4.     51   How.  Pr.  235.     6   Biss.   501.  «  5  Bosw.  456. 

55  N.  H.  234.  '  8  Wend.  9,     7  Cal.  443.     13  id.  634. 

"  6  John.  168.     4  Corns.  71.     4  Kern.  19  id.  11.     10  Iowa,  279.     Aliter,  as  to 

329.     15  Barb.  67.     7  CaL  250,     10  id.  an   appeal  pending  in  New  York.    35 

Bai-b.  L*13.     IS  Ilir.v.  Pr.  E,.  123. 
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evidence  was  a  party  to  the  former  suit  in  which  it  was  sought  to 
charge  him  as  jointly  liable  with  another,  and  which  joint  liability 
he  contested  on  the  former  trial.'  And  this  is  not  inconsistent  with 
the  rule  that  the  two  suits  must  be  between  the  same  partios  or 
their  privies." 

§  1163.  The  foregoing  rules  in  relation  to  judgments  operating  as 
a  bar  to  subsequent  actions  for  the  same  cause,  are  confined  to  cases 
where  the  question  has,  in  soma  manner,  been  passed  upon.  Where, 
however,  the  judgment  was  not  recovered  upon  a  decision  of  the  cause 
of  action,  as  where  there  was  a  nonsuit,  or  a  demurrer,  or  a  dismissal 
of  the  complaint'  (except  in  cases  where  the  demurrer  or  dismissal 
went  to  the  validity  of  the  contract,  or  other  cause  of  action,  which 
gave  rise  to  the  claim,  in  which  case  the  former  suit  is  a  bar),*  or  the 
judgment  was  rendered  for  defect  of  pleadings,  or  other  technical 
defect,^  or  because  the  debt  was  not  due,"  or  upon  a  matter  pleaded 
in  abatement,  or  for  some  other  matter  not  touching  the  merits,'  it 
will  not  prevent  a  second  action.  And  where  there  is  such  a  total 
want  of  j urisdiction  in  the  court  trying  the  first  cause,  as  would  render 
the  magistrate  a  trespasser  for  carrying  his  judgment  into  execution, 
the  first  proceeding  is  no  bar  to  a  second  action  for  the  same  cause' 
Thus,  where  a  man  who  had  received  a  personal  injury  for  which  an 
action  either  of  trespass,  which  the  justice  had  no  j  urisdiction  to  try, 
or  trespass  on  the  case  which  he  might  try,  might  bo  brought,  and  he 
brought  trespass,  and  the  justice  assuiued  to  give  judgment  against 
the  plaintiff  on  the  merits,  and  he  afterward  brought  an  action  of 
trespass  on  the  case  for  the  same  injury,  he  recovered,  notwithstand- 
ing the  former  trial  was  given  in  evidence  to  defeat  him.  And  this 
was  held  well  by  the  appellate  court.' 

§  1164.  Where  an  endorsee  of  a  note  was  defeated  in  his  action, 
upon  an  objection  taken  by  the  defendant  (the  maker),  that  the 
endorsement  was  defective,  this  was  held  no  bar  to  a  subsequent 
action  upon  the  same  note  by  the  payee  ;  and  so  where  the  bearer 
r^ues  the  maker  of  a  note  payable  to  A.  or  bearer,  and  the  maker  gives 

>  10  Wend.  80.  °  19  lU.  55.     25  Cal.  266.     1  Abb.  N. 

=  9  Cal.  130.     7  id.  250.     15  Wis.  1.  S.  250. 

MO  John.   363.     27  N.  Y.   216.     33  '  10  Jokn.  363.     4  Iowa,  292.     ]5  id. 

Barb.  357.     35  id.  271.     5  Cal.  428.     13  30.     17111.25.     5  Cal.  428.     6  Mmn..!-v\ 

Ind.  4i38.     1  Hilton,  52.     Id.  56.     60  N.  '  14  John.   432.      1   Denio,   436.     41 

Y.  272.  Barb.  102.    43  id.  44  ' 

*  '■>  Cal.  428.     40  Barb.  331.  » 14  John.  432. 

»  19  111.  207.     25  Cal.  266. 
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in  evidence  a  former  suit  by  the  payee  upon  the  same  note,  and  a 
recovery  had  against  the  payee,  this  is  no  bar  of  the  second  suit, 
uiileEj  it  be  followed  by  evidence  that'  the  payee  was,  in  fact,  the 
owner  of  the  note  at  the  time  of  the  first  suit.' 

§  1165.  If  a  creditor  sue  one  of  several  joint  contractors,  upon  a 
joint  undertaking,  and  recover  judgment,  this  will  bar  a  new  action 
a jainst  all,  for  the  original  security  is  merged  in  the  judgment.  But 
if  the  creditor  fail  in  the  action,  the  demand  is  not  merged,  and  the 
jvidgment  not  being  against  all  the  joint  contractors,  it  will  not  bar  a 
new  action  against  the  whole.''  A  mere  surety  for  the  payment  of  a 
debt  is  not  affected  by  the  result  of  a  suit  between  his  principal  and 
the  creditor." 

§  1166.  The  plaintiff  may  waive  on  the  trial,  and  withdraw  from 
the  consideration  of  the  court,  any  distinct  cause  of  action,  although 
it  come  within  the  general  scope  of  his  complaint,  and  yet  have  his 
second  suit  therefor,  complaining  therein  in  the  same  form  as  in  the 
first  suit ;  and,  this,  although  the  plaintiff  recover  under  his  com- 
plaint in  the  first  suit,  for  causes  of  action  not  waived.*  In  such 
cases,  if  the  complaint  in  the  first  suit  be  broad  enough  to  embrace 
the  subject  of  the  second  action,  it  is  prima  facie  evidence  in  bar 
cf  the  second,  and  compels  the  defendant  to  show  negatively  that 
although  he  might,  yet  he  did  not,  in  fact,  submit  his  cause  of  action 
in  the  second  suit  to  the  consideration  of  the  court  or  jury  in  the  first. 
If  it  appear,  oil  the  face  of  the  judgment,  that  the  demand  was  with- 
drawn, and  not  passed  on  by  the  court,  in  the  first  suit,  it  is  not  a 
bar.°  Where  one  portion  of  an  entire  demand,  or  one  of  several 
demands  arising  out  of  the  same  contract  or  transaction,  is  withdrawn, 
the  first  suit  is  a  bar  to  a  subsequent  suit  for  the  residue  of  such 
demand  or  demands." 

§  1167.  If  there  be  several  causes  of  action  stated  in  the  complaint, 
some  of  which  are  for  the  former  cause  of  action,  and  some  for  another 
cause,  the  answer  may  be  narrowed  to  meet  the  particular  causa ; 
and  it  can  do  no  harm  to  meet  each  cause  separately.  There  are, 
perhaps,  no  instances  in  a  justice's  court  in  which  the  plaintiff's  or 
defendant's  ingenuity  is  more  frequently  taxed,  than  in  the  effort  to 
maintain  a  re-trial  of  a  cause  on  the  one  hand,  or  to  defeat  it  on  the 

'  8  John.  442.    4  id.  222.  "  15  N.  Y.  405. 

"5  11111,82.     Otherwise  if  the  cause  nS  John.  227.     51Bai-b.267,andrefs. 

of  action  is  joint  and  several.     2  Hilton,  '  35  Barb.  211. 

552.  _  « 42  Bai'b.  270. 
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other.  Sometimes,  when  a  plaintiif  fails  in  one  action,  he  %u'.L  resort 
to  another  for  the  same  cause.  He  has,  perhaps,  splU  .2  cause  of 
action  into  several  parts,  and  tried  only  one,  and  is  uc  w  going  for 
another  part.  His  former  complaint  was,  perhaps,  obscure  and 
equivocal,  and  it  is  a  question  many  times  doubtful  in  evidence,  what 
was  submitted  and  what  withdrawn  from  the  considerution  of  the 
court  or  jury;  and  so  of  matters  which  formed  the  subje^.t  of  a  set  off 
iu  a  former  suit.  But  the  decisions  of  the  courts  on  theso  topics  seem 
to  meet  almost  every  difficulty  which  can  possibly  arise.  The  rule  is, 
that  although  one  action  may  be  in  the  nature  of  an  ac  iion  on  con- 
tract, and  the  other  for  a  wrong,  yet  if  the  evidence  will  maintain 
both  actions,  they  are  for  the  same  cause.'  A  recovery  in  replevin'  is 
no  bar  to  a  subsequent  action  of  trover  by  the  defendant  iu  replevin. ' 
§  1168.  In  cases  where  the  subject-matter  of  the  action  was  properly 
a  matter  of  defense  in  a  former  action,  it  will  be  a  good  defense  that 
it  ought  to  have  been  litigated  in  such  former  action  The  rule  is, 
that  the  judgment  or  decree  of  a  court  possessing  compvitent  jurisdic- 
tion, is  not  only  final  as  to  the  matter  actually  determined,  but  as  to 
every  other  matter  which  the  parties  might  litigate  in  the  cause,  aiii 
which  they  might  have  decided  in  it.^  Thus,  where  A.  sold  B.  a 
patent  right,  and  took  B.'s  note  and  sued  him  upon  it,  and  B.,  on  the 
trial,  insisted  and  gave  evidence  to  show  that  A.  cheated  him  in  the 
sale,  which  was  considered  by  the  justice,  but  he  gave  judgment  for 
the  amount  of  the  note  ;  this  was  held  a  bar  to  B.'s  subsequent  action 
for  the  deceit."  And  where  A.  lost  a  bridle,  and  accused  B.,  who  was 
innocent,  of  having  taken  it,  but,  being  threateiied  by  A.  with  a  suit, 
B-.,  together  with  C.  as  his  surety,  gave  their  note  for  twelve  dollars  to 
A.,  who  told  B.  that  if  he  could  show  his  innocence,  or  if  the  bridle 
should  be  found,  the  note  should  be  given  up ;  A.  afterward  sued 
upon  the  note,  recovered  a  judgment  and  received  his  money ;  and 
afterward  B.  and  C.  sued  A.  to  recover  it  back,  upon  the  ground  that 
A.  had  found  his  bridle,  the  first  suit  was  held  a  bar  to  the  second, 
for  the  subject  of  the  second  suit  was  matter  of  defense  against  the 
action  upon  the  note,  and  not  being  shown  to  defeat  the  note,  could 
not  be  made  the  foundation  of  a  new  suit,  upon  the  above  principle." 
And  if  I  give  a  note,  but  have  matter  of  defense  against  it,  being  able 


'7  John.   20. 
6. 

6  Hill,  114. 

4  Barb. 

'  1  John.  Cases,  492.      12  John.  347. 
26  Ind.  50.     Id.  378.     08  N.  Y.  446. 

'  29  Ai-k.  576. 

2  Col.  33u. 

*  8  John.  4j3. 

'  0  John.  :3:. 
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to  show  it  void,  or  that  it  is  paid,  &c.,  and  the  note  is  sold  after  it 
becomes  due,  or  under  other  circumstances,  which  will  let  in  my 
defense  against  the  holder  of  it,  I  am  not  warranted  in  lying  by  and 
suffering  the  holder  to  recover  against  me,  and  then  bring  iny 
action  against  the  payee,  to  recover  the  damages  for  the  transfer ;  but 

I  must  set  up  my  matter  of  defense,  whatever  it  is,  in  the  first  suit, 
and  my  neglect  to  do  so  will  create  a  linal  bar  against  me.'  If  I  have 
made  payments  on  a  demand,  and  neglect  to  have  them  allowed  me 
in  a  suit  brought  against  me  on  that  demand,  I  cannot  afterward 
recover  the  amount  of  those  payments,  in  a  suit  brought  therefor.' 

§  1169.  The  rule  is  recognized  in  an  action  for  work  and  labor, 
where,  if  the  party  receiving  the  service  intends  to  claim  that  it  was 
not  done  in  a  proper  manner,  I13  must  interpose  his  claim  as  a 
defense,  and  thereby  reduce  the  amount  of  the  recovery,  and  not  lie 
by  and  bring  another  action  for  it.'  Indeed,  it  seems  to  be  applicable 
to  all  the  cases  which  may  arise  in  a  justice's  court.  In  a  case  where 
a  plaintiff  brought  his  action  for  breach  of  warranty  on  the  purchase 
of  a  chattel,  and  it  was  defended  on  the  ground  that  the  plaintiflf  had 
been  sued  for  the  price  in  a  former  action,  where  he  might  have  liti- 
gated the  claim,  and  did  not,  Justice  Marcy,  in  delivering  the  opinion 
of  the  supreme  court,  remarked :  "  Such  a  defense  is  admitted  to 
avoid  circuity  of  action.  A  second  litigation  on  the  same  matter 
should  not  be  tolerated,  where  a  fair  opportunity  can  be  afforded  by 
the  first  to  do  final  and  complete  justice  to  the  parties.*  The  doctrine 
of  this  case,  when  carried  to  its  legitmate  extent,  ha?  since  been 
questioned,  and  it  is  now  held  that  a  defendant  is  not  bound  to  set  up 
a  breach  of  warranty  or  fraud,  in  mitigation  of  damages,  when  he  is 
suod  for  the  original  consideration.  ° 

§  1170.  The  answer  may  state,  in  the  proper  cases : 
"  That  at  a  court  held  before  A.  B.,  a  justice  of  the  peace,  of  Che- 
nango county,  on  the  first  of  February,  1869,  and  before  the  com- 
mencement of  this  action,  the  defendant  impleaded  the  plaintiff  in  a 
ch'il  action  upon  contract,  upon  the  plaintiff's  promise  to  pay  tlis 
defendant  the  price  of  the  horse,  in  the  complaint  mentioned,  and 
that  in  that  action  the  defendant  in  this  action  obtained  a  judgment 
against  the  plaintiff  for  fifty  dollars  and  seventy-five  cents." 

■ '  43  Barb.  315.  See  3  Iowa,  221.  '              ■•  4  "Wend.  492. 

"  17  "Wis.  419.  43  Barb.  315.      Ateo          M 3  "Wend.  277.     22  id.   155.     3  Hill, 

II  John.  530.  171.    42  Barb.  36.    43  id.  028,  and  refe. 
=  14  John.  377. 
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§  1171.  A  distinction  exist^  in  England  between  an  action  upon 
the  original  contract  of  sale,  and  one  upbii  a  note  or  other  security 
taken  for  the  price.  While  the  damages  for  breach  of  warranty  are 
proper  subjects  of  recoupment  in  the  action  upon  the  original  con- 
tract, they  are  not  in  an  action  upon  the  note,  unless  the  wajranty 
extends  to  the  whole  consideration — as  a  waiTanty  of  title.  Our 
courts  have  held  the  right  to  recoupe  in  an  action  upon  either.^ 

8.  Of  the  statute  of  limifaMons. 

§  1172.  The  seventy-fourth  section  of  the  Code  of  Procedure  pro- 
vided that  civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  the  second  title  of  the  second  part  thereof,  except  where 
the  right  of  action  had  accrued  jbefore  the  adoption  of  the  Code.  In 
relation  to  such,  the  former  statutes  prescribing  the  limitation  of 
actions  prevail.* 

§  117B.  More  than  six  years  having  expired  since  the  Code  of 
Procedure  took  effect,  most  of  the  causes  of  action  upon  simple  con- 
tracts, and  for  the  wrongs  cognizable  in  a  justice's  court  will  have 
accrued  since  its  adoption,  and  be  governed  by  it,  or  by  the  pro- 
visions of  the  present  Code  of  Civil  Procedure.  There  may,  how- 
ever, be  cases  under  these  classes,  where  the  cause  of  action  accrued 
before  the  adoption  of  the  Code,  and  in  which  the  limitation  has 
been  suspended  by  reason  of  some  of  the  conditions  enumerated  in 
the  statute.  And  in  actions  upon  judgments  recovered  before  the 
adoption  of  the  Code,  and  instruments  under  seal,  executed  before 
that  period,  the  rules  contained  in  the  Revised  Statutes  may  yet  pre- 
vail.' The  provisions  of  the  Code  of  Civil  Procedure  and  the  former 
Code,  limiting  the  time  for  the  commencement  of  actions,  are  sub- 
stantially the  same,  except  in  the  case  noted  in  the  next  section. 

§  1174.  Under  the  Revised  Statutes  the  limitation  of  twenty  years 
iu  actions  upon  judgments,  was  confined  to  judgments  rendered  in 
courts  of  record.  The  limitation  of  actions  upon  judgments  in  courts 
;iDt  of  record  was  six  years.  A  justice's  court  was  not  a  court  of  record, 
nor  a  surrogate's  court."  Under  the  former  Code,  all  judgments  and 
decrees  of  all  courts  run  for  twenty  years  before  the  limitation  applies, 
and  they  are  "outlawed,"  as  it  is  termed.  The  Code  of  Civil  Proced- 
ure adopts  the  rule  of  the  Revised  Statutes.^ 

■  Barbour's  Law  of  Set-off,  28.  '  Code,  §  7iJ. 

"  Code  of  Pi>ocediire,  §  73.      For  the  '  1  Brad.  4. 

limitations  in  the   Code  of  Civil  Pro-  '  Code,  §  90.     Code  Ci\'il  Pi-oc.  §  382. 
cedure,  see  ante,  §  735. 
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§  1175,  Under  the  Revised  Statutes,  the  limitation  of  twenty  years 
in  aetions  upon  judgments  of  courts  of  record  and  sealed  instruments 
was  simply  a  presumption  of  payment.  The  provision  was  as  fol- 
lows :  "  After  the  expiration  of  twenty  years  from  the  time  a  right  of 
action  shall  accrue  upon  any  sealed  instmmont  for  the  payment  of 
money  (or  judgment),  such  right  shall  be  presumed  to  have  been 
extinguished  by  payment ;  but  such  presumption  may  be  repelled  by 
proof  of  payment  of  some  part,  or  by  proof  of  a  written  acknowl- 
edgment of  such  right  of  action  wdthin  that  period.'"  The  jDresump- 
tion  arose  after  the  twenty  years,  not  before,^  and  was  designed  to 
shield  defendants  against  claims  on  such  instruments,  but  not  to  allow 
the  debtor,  as  a  plaintiff,  to  maintain  a  suit  for  affirmative  relief.' 
It  is  well  to  add  that,  under  the  Code  of  Procedure,  no  distinction  was 
made  between  this  class  of  cases  and  any  others  in  regard  to  the  effect 
of  the  statute.' 

§  1176.  A  cause  of  action  accrues,  within  the  meaning  of  the 
statute  of  limitations,  when  the  creditor  has  the  right  to  demand 
present  payment  from  his  debtor.'  Thus,  where  a  note  was  endorsed 
by  the  holders  to  a  bank  for  collection,  whose  notary  negligently 
omitted  to  charge  a  prior  endorser  by  notice,  and  the  bank  was  sued 
by  their  endorsers  for  neglect  and  compelled  to  pay  damages ;  in  an 
action  against  the  notary,  it  was  held,  that  the  cause  of  action  arose 
immediately  upon  the  omission,  and  the  bank  not  bringing  suit  till 
more  than  six  years  thereafter,  was  barred  by  the  statute  of  limitar 
tions ;  and  this,  though  the  former  suit,  the  recovery  thereon,  and 
the  payment  by  the  bank,  were  all  within  six  years  after  the  suit 
against  the  notary.'  And  so,  when  a  surety  or  an  accommodation 
endorser  pays  part  of  a  judgment  obtained  against  him,  and  gives  his 
note  for  the  balance,  which  is  accepted  by  the  plaintiff  in  satisfaction 
of  the  judgment,  and  in  full  of  his  claim,  the  cause  of  action  of  such 
surety  against  his  principal  to  recover  as  for  money  paid,  is  then 
perfect,  and  the  statute  of  limitations  begins  to  run.'  An  action 
against  an  attorney  for  moneys  collected,  must  be  brought  within  six 
years  after  they  were  received  by  him,  and  no  demand  is  necessary ; 
but  where  a  person,  not  an  attorney,  collects  a  note  at  the  request  of 

■  2  U.  S.  301,  ?§  47,  48.    3  id.  (Banks'  '  16  Abbott,  130.     5  Bosw.  234.    19 

5th  ed.)  590,  §§  2,  3.     Supra,  §  741.  Ind.  105. 

"  2  Keman,  394.     5  Seld.  45.  »  6  Cowen,  238. 

"  4  Kern.  302.    Id.  477.  '  10  Wend,  498. 
"  Code,  {  90.    Code  CivU  Proc.  §  376. 
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the  holder,  he  is  liable  after  a  reasonable  Ume,  and  that  "without  a 
demand.'  If  au  endorsee  pay  money  for  the  endorser  on  a  note,  or  a 
surety  for  his  principal,  the  statute  commences  to  run  from  the  pay- 
ment ; "  on  a  promise  to  indemnify,  from  the  time  damage  is  sus- 
tained ; '  for  goods  taken  on  a  void  execution,  from  the  taking,  and 
not  from  the  time  when  the  process  is  set  aside ; '  in  trover,  from  the 
conversion,'  except  that  if  the  conversion  is  after  a  decedent's  death, 
and  before  _  letters  are  issued,  it  commences,  at  the  time  they  are 
issued ; '  for  omissioU  of  duty,  from  the  omission  itself; '  in  cases  of 
service  for  several  years,  with  no  express  agreement  as  to  terms,  it  is 
presumed  to  be  a  hiring  from  year  to  year,  and  the  wages  payable  at 
the  same  time ;  °  where  property  is  taken  on  an  illegal  tax,  the  statute 
commences  to  run  from  the  taking,  and  not  from  the  assessment ;  °  an 
attorney's  right  to  sue  for  his  fees  commences  at  the  termination  of 
the  cause,  or  where  the  retainer  is  in  some  other  manner  at  an  end ; '" 
in  case  of  a  guaranty,  the  statute  commences  to  run  when  a  cause  of 
action  has  accrued  on  the  guaranty."  Under  an  agreement  to  sell  and 
remit,  a  cause  of  action  accrues  at  the  sale ;  but  if  the  factor  or  agent 
unreasonably  delays  informing  his  principal  of  the  sale,  the  statute 
does  not  run  during  this  concealment,  the  principal  not  being  guilty 
of  laches  ;  "  on  a  promise  "  to  pay  at  any  time  within  two  years,"  the 
statute  does  not  run  till  the  two  years  have  expired ;"  in  ordinary 
cases  of  thS  performance  of  services,  where  there  is  no  agreement  as 
to  the  time  of  payment,  the  statute  commences  to  run  when  the  work 
is  completed  ;'*  if  a  reward  is  offered  for  evidence  that  will  lead  to  an 
arrest  and  conviction,  a  conviction  must  b^  had  before  the  cause  of 
action  accrues ;"  if  an  officer  is  elected  for  a  year,  with  a  fixed  salary 
at  a  certain  sum.  per  month,  the  statute  does  not  run  against  his 
claim  for  services,  until  the  end  of  the  year ;'°  where  one  holds  money 
or  other  property  of  .another  in  trust  as  a  depositary  to  safely  keep  it 
and  pay  it  over  on  demand,  as  where  one  delivered  to  a  firm  a  sum 

'  15  "Wend.  302.  5  Hill,  395.    13  Barb  =  16  N.  Y.  255. 

632.     4  Sand.  590.  '  15  N.  Y.  321. 

» 16  Barb.  177.  45  N.  Y.  2S6.  "°  16  lU.  341.     36  N.  Y.  255.     58  BarK 

'  6  Cowen,  230.  6  Iowa,  516.   8  Minn.      9.     45  N.  Y.  306.     48  Vt.  52. 
rn.  "  22  Barb.  516.    35  id.  143. 

*  3  John.  523.  "  8  Cal,  449.     23  lU.  525. 

»  6  Barb.  436.  "  1  Iowa,  133. 

'  5  Barb.  393.  "  5  Bosw.  234.     9  Ind.  116. 

'  1   Sand.   98.  6   Ohio,  N.   S.   276.  '» 14  Cal.  134. 

<  !ipra,  §  1100.  "  22  Cal.  556, 
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of  money,  which  they  credited  to  him  on  their  books,  giving  him  a 
paper  stating  the  money  was  placed  to  his  credit  on  their  books  at  six 
pen  cent,  the  statute  does  not  run  till  after  a  demand  and  refusal,  or 
some  other  act  of  hostility  to  the  trust  on  the  depositary's  part.'  The 
day  on  which  the  cause  of  action  accrued  is  excluded  in  the  period  of 
limitation  under  the  Code  of  Civil  Procedure." 

§  1177.  The  statute  begins  to  run  against  a  note  payable  on 
demand,  from  the  day  of  the  date  of  the  note  ;  but  it  is  otherwise  as 
to  one  payable  at  a  given  day  aft&r  demand ;  in  the  latter  case,  it 
commences  running  only  from  the  time  of  the  demand.'  And  so, 
where  a  note  is  payable  on  demand,  viith  interest,  it  is  a  continuing 
demand,  and  an  actual  demand  is  necessary  before  it  is  due,  or  the 
statute  begins  to  run.'  "Where  a  cause  of  action  commences  after  or 
iipon  a  request,  or  on  any  other  condition  precedent,  as  where  an 
insurance  note  was  payable  "  in  such  portions,  or  at  such  time  or 
times  as  the  directors  "  might  require,  the  statute  does  not  commence 
till  the  request  is  made  or  the  condition  is  performed,  for,  till  then, 
the  note  or  other  cause  of  action  is  not  due.* 

§  1178.  Within  the  386th  section  of  the  Code  of  Civil  Procedure,  one 
item  of  an  account  within  six  years  will  not  draw  after  it  items  beyond 
six  years  before  the  commencement  of  the  action,  unless  there  have 
been  reciprocal  demands  between  the  parties.  As  to  what  are  such 
demands,  and  the  rules  in  such  cases,  see-  ante,  section  733. 

[§  1178a.]  In  an  action  for  a  deceit,  the  cause  of  action  accrues  at  the 
time  of  the  deceit,  and  the  statute  operates  from  that  time,  although 
the  plaintiff  did  not  discover  the  fraud  until  within  six  years  prior  to 
the  commencement  of  the  suit."  But,  with  regard  to  actions  where 
the  injury  is  consequential,  and  not  immediate,  the  statute  runs,  not 
from  the  committing  of  the  act,  but  from  the  injury  that  follows,  for 
the  act  itself  is  not  actionable,  till  the  consequences  have  made  it  £0 ; 
though  where  the  gist  of  the  action  is  the  act  itself  of  the  defendant 
which  occasioned  the  damage,  and  not  the  mere  consequential  injury 
flowing  from  the  act,  the  rule  is  otherwise.'  Thus,  in  an  action 
against  an  attorney  for  negligence,  where  the  declaration  stated  that 

'  27  Cal.  274.    29  N.  Y.  140.  » 24  N.  Y.  307. 

^  Code  of  avil  Proc.  §§  380,  788.    2  •  20  John.' 45,  48. 

Hilton,  404.     15  N.  Y.  318.  '  1  Car.  &  Payne,  541.    Also  1  Sand.  - 

'  13  Wend.  267.    47  N.  Y.  519.  104. 

*  23  N.  Y.  28.    29  id.  146.    27  Barb. 
79.    45  id.  517 ;  but  see  50  Barb.  334. 
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the  plaintiff  retained  the  attorney  to  see  if  a  certain  security  were 
good,  that  he  accepted  the  retainer  but  neglected  his  duty,  and  repre- 
sented the  security  lo  be  good,  and  that  the  plaintiff  advanced  his 
money,  the  security  being  in  fact  bad,  by  means  of  whieh  the  plain- 
tiff lost  the  interest,  the  gist  of  the  action  was  held  to  be  the  negli- 
gence, and  the  statute  of  limitations  was  considered  as  running  from 
the  time  of  the  negligence,  and  not  from  the  time  of  the  loss  of  the 
interest/  A  suit  against  a  sheriff  for  neglect  to  return  an  execution 
may  be  brought  at  the  expiration  of  the  time  given  him  for  that  pur- 
pose, and  the  statute  then  begins  to  run.'' 

§  1179.  As  to  what  constitutes  a  return  of  a  defendant  into  the 
state,  within  the  meaning  of  the  401st  section  of  the  Code  of  Civil 
Procedure,  it  has  been  held  that  where  a  debt  is  contracted  abroad, 
by  a  person  residing  out  of  the  state,  and  the  debtor  afterward  comes 
within  the  state  publicly,  and  so  that  the  creditor  might,  with  ordi- 
nary diligence  and  due  means,  arrest  him,  it  is  a  return."  But,  on 
the  other  hand,  the  statute  is  not  a  bar,  until  the  defendant  has  been 
six  full  years  in  the  state.''  If  the  bringing  of  a  suit  is  stayed  by  an 
injunction,  the  time  during  which  the  plaintiff  is  so  stayed  forms  no 
part  of  the  time  given  him  by  the  statute." 

§  1180.  The  absence  of  one  joint  debtor 'from  the  state  suspends 
the  running  of  the  statute  against  him,  although  his  co-debtor  has 
remained  within  the  state.'  So  as  to  the  maker  of  a  joint  and  several 
promissory  note ;  the  statute  does  not  run  in  his  favor  while  he  resides 
out  of  the  state,  and  it  is  not  a  bar  as  to  him,  though  it  may  be  as  to 
the  other  contractor  who  has  resided  in  the  state.' 

§  1181.  The  statute  of  limitations  does  not  destroy  the  debt,  but 
simply  puts  it  in  the  power  of  the  defendant,  by  answering,  to  pre- 
vent its  enforcement.  °  The  presumption  that  the  statute  raises  is  that 
the  debt  is  paid,  and  that,  not  at  the  expiration  of  the  time  fixed  by 
it  as  a  bar,  but  at  some  prior  and  indefinite  period,  as  for  instance, 
when  the  debt  became  due." 

§  1182.  A  payment  upon  the  debt  within  or  after  the  time  required 
to  bar  an  action,  will  avoid  the  operation  of  the  limitation  now,  as 
well  as  before  the  Code  of  Civil  Procedure  ;  such  payment,  however, 

•  2  Car.  &  Payne,  238.  •  18  N.  Y.  567. 

•  46  Bai-b.  559.    Ante,  §  1176.  '  6  Seld.  447. 

'  10  Jolin.  464.     2  Barb.  Ch.  477.  *  21  Barb.  351.     Id.  448.     29  id.  435. 

•  26  Barb.  208.    36  id.  320.   43  id.  214.  '  5  Seld.  398. 
»  26  Barb.  208. 
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must  be  made  by  the  party  to  be  charged,  or  by  some  one  authorized! 
to  make  a  new  promise  on  his  behalf  for  the  residue.'  But  the  pay- 
ment must  be  affirmatively  shown ;  the  mere  endorsement  of  part 
payment  oui  any  claim,  made  within  the  statutory  time,  will  not  avoid 
the  statute,  unless  it  be  also  shown  by  proof  that  the  payment  en- 
dorsed was  in  fact  made,  or  that  the  endorsement  was  made  by  the 
defendant  or  with  his  consent,  or  that  it  was  made  when  it  was  against 
the  plaintiff' 's  interest  to  make  it.'  A  payment  by  the  voluntary 
assignee  of  an  insolvent  debtor  is  not  sufficient,  where  his  only 
authority  is  to  pay  debts."  And,  indeed,  one  case  which  holds  that 
the  assignee's  payment  On  a  debt,  particularly  ordered  to  be  paid  by 
the  assignment  is  sufficient,'  is  disapproved  by  the  court  of  appeals.'* 
If  on  payment  of  part  of  a  demand,  a-  receipt  is  given  in  full  of  all 
demands,  such  a  payment  will  not  avoid  the  statute  as  to  the  balance." 
If  a  demand  is  barred  at  the  death  of  the  debtor,  a  subsequent 
partial  payment  by  his  executor,  or  administrator,  will  not  not  revive 
the  demand  against  the  estate.' 

§  1183.  Although  former  decisions  held  to  the  contrary,  it  is  now 
well  established  law  that  an  acknowledgment  of  a  debt  or  a  promise  to 
pay  it,  made  either  before  or  after  it  is  barred  by  the  statute,  by  one 
partner,  after  the  dissolution  of  the  partnership,  will  not  revive  the 
debt  against  the  copartner,  or  keep  it  alive,  but  will  only  bind  the  one 
making  it.°  And,  also,  that  payments  made  by  one  of  several  joint 
debtors  before  an  action  is  barred  by  the  statute,  do  not  prevent  its 
running,  as  to  the  codebtors,  it  not  appearing  that  the  payments 
were  made  to  their  knowledge,  or  by  their  consent."  The  Code  of  Civil 
Procedure  requiring  a  written  acknowledgment  under  the  signature  of 
the  party  to  be  bound  thereby,  in  order  to  revive  the  debt,  it  seems 
necessary  that  after  the  dissolution  of  the  partnership,  the  signatures 
of  both  the  parties  should  be  affixed  to  the  acknowledgment  in  order 


'  Code  Civil  Proc.  §  395.     Supra,  §  '  34  N.  Y.  175. 

1172.    36  N.  Y.  68.     34  id.   176.    Also  "  4  Robert,  538 

in  Wisconsin  and  Illinois :    15  Wis.  670.  '  36  N.  Y.  88. 

17  id.  435.     32  lU.  382.     53  N.  Y.  442.  '  2   Corns.   523.       34  N.  T.  176     39 

It  is  otherwise  in  California:    21  Cal.  Barb.  634.     1  Kansas,  437.     59  Barb. 

142.     22  id.  100.  313.    ]6Fla.  339.     43  Ind.  70.     5  Neb. 

'^  17  John.  182.    36N.  Y.  88.     3  Mich.  368.    AUter  in  Arkansas.     19  Ark.  692, 

261.      10  Ind.  368.      32  111.  382.     26  20  id.  171,  as  to  a  promise  before  the 

Iowa,  186.  debt  is  barred. 

'  34  N.  Y.  175.  °  1  Keva.  176.     18  N.  Y.  580.    34  id. 

*  23  Barb.  68.  17(j.     12:.  Ohio,  349. 
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to  Tender  it  available  against  them.  A  payment  of  interest,  made  by 
a  joint  debtor,  who  is  a  suwjty  for  the  others,  before  the  statute  has 
run,  will,  in  Minnesota,  renew  the  debt,  though  the  other  debtors  did 
not  know  of  it,  or  consent  to  it.' 

§  1184.  In  addition  to  what  is  said  in  the  two  preceding  sec- 
tions, it  may  be  added  that,  in  case  of  a  payment,  it  must  be  made 
generally  on  the  debt,"  and  by  the  party,  or  some  one  who  has  the 
right  to  make  it  for  him,  or  who  does  it  at  his  request.'  An  agent, 
whose  only  authority  is  to  compromise  a  debt  on  specified  terms, 
cannot  do  it."  But,  if  it  appears  that  the  payment  was  made  with 
the  knowledge  and  consent  of  the  one  who  is  sought  to  be  charged, 
the  debt  will  be  renewed  or  kept  alive  as  against  him ;  °  otherwise 
the  payment  only  affects  the  one  making  it,  and  prevents  the  statute 
running  against  him  alone.'  The  payment  should  be  made  to  the 
creditor  or  his  authorized  agent,  or  to  his  representative,  as  his  execu- 
tor or  administrator.'  If  made  to  one  of  several  joint  creditors  or 
their  survivor,  it  is  sufficient.*  It  may  be  in  money,  but  it  is  not 
restricted  to  that.  As,  where  an  amount  owed  by  the  holder  of  a 
note  to  the  maker  was,  by  consent,  endorsed  on  the  note ; "  so,  where 
H.  being  indebted  to  P.,  arranged  with  S.,  a  debtor  of  his,  that  he, 
S.,  should  pay  the  sum  to  P.  But  P.,  being  indebted  to  the  plaintiff 
upon  a  note,  agreed  with  him  (the  plaintiflf)  that  the  latter  might 
receive  from  S.  the  amount  so  owed  by  II.  to  P.,  and  apply  the 
amount  thereof  on  the  note,  which  Avas  due,  it  was  held  that  this 
amounted  to  payment  on  the  note."  So  does  giving  a  note  for  inter- 
est," or  paying  part  of  the  debt  in  goods,  under  an  agreement  that 
they  shall  be  received  in  part  payment.'"  An  oral  admission  by  the 
debtor,  that  he  has  made  partial  payments,  is  sufficient  to  establish 
the  fact."'  Where  art  endorsement  is  relied  on,  if  it  affirmatively 
appears  that  it  was  made  within  six  years  before  the  commencement 
of  the  suit,  and  that  it  existed  when  it  was  against  the  interest  of  the 
party  to  make  it,  as  where  it  was  made  before  the  statute  attached, 
the .  endorsement  may  go  to  the  jury  as  competent  but  not  conclu- 

'  9  Minn.  13  '  10  Bing.  480. 

"  5  Bosw.  226.     69  HI.  127.  '  7  Ad.  &  E.  N.  S.  479 

=  34  N.  y.  176      53  id.  442.  "  42  Barh.  IS. 

*  10  Bosw.  122.     16  Kans.  176.  "  -11  Barli.  ."lOn. 

"  18  N.  Y.  558.     34  id.  176.     34Bai-b  "  13  Wend.  267. 

358.     42  id.  18.     46  id.  167.    49  N.  Y.          '=  4  Ad.  &  E.  71. 

155.  "6  Exch.   573.      9  Mete.    482.      30 

»  2  Corns.  523.  Maine,  253,  256. 
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sive  evidence  of  the  payment.  Its  weight  is  for  the  jury.'  Part 
payment  of  a  debt  already  barred  does  not  remove  the  bar  if  the 
payment  is  accompanied  by  any  fact  or  circumstances  inconsistent  with 
a  promise  to  pay  the  remainder."  It  is  held,  in  California,  that  a  part 
payment,  made  before  the  time  limited  has  expired,  will  not  take 
the  case  out  of  the  statute."  Although  a  debtor,  in  making  a  pay- 
ment, has  the  right  to  direct  on  which  of  several  demands  owed  to 
his  creditor  it  shall  be  applied ;  and  if  he  does  not,  the  creditor  may 
make  the  application ;  yet  this  rule  does  not,  of  itself,  authorize  the 
creditor  to  endorse  it  upon  a  note  so  as  to  take  it  out  of  the  statute, 
by  implying  a  new  promise,  unless  the  debtor  actually  intends  to 
make  such  promise."  It  is  held  in  some  states  that  the  payment  of 
interest  on  a  bond  by  the  principal  obligor,  interrupts  the  running  of 
the  statute  as  to  the  surety  thereon.'^  So  in  Tennessee,  it  is  held  that 
a  payment  is  only  an  acknowledgment  of  the  debt  pro  tanto.^ 

§  1185.  As  the  question  of  the  application  of  payments,  to  which 
allusion  is  made  in  the  last  section,  is  sometimes  an  important 
one,  with  reference  to  the  statute  of  limitations,  as  well  as  otherwise, 
we  may  here  say  that  the  rule  is,  that  where  a  person  owes  a  creditor 
several  debts,  and  the  debtor  makes  a  payment,  he  may  direct  or 
designate  the  debt  on  which  it  shall  be  applied.  If  he  do  not  at  the 
time  of  making  the  payment  make  any  specific  appropriation  thereof, 
then  the  party  to  whom  the  payment  is  made  may  in  a  reasonable 
time  thereafter  apply  it  as  he  pleases,  provided  such  application  is 
not  inequitable.  If  neither  party  make  any  specific  application  of 
the  payments  to  the  discharge  of  particular  debt,  the  presumption  is 
that  the  first  item  of  a  running  account,  or  that  the  debts  which  are 
first  in  point  of  time  are  to  be  thereby  discharged.'  In  all  cases,  if 
the  parties  themselves  have  omitted  to  make  any  specific  appropria- 
tion of  payments,  the  law  will  appropriate  them  according  to  the  jus- 
tice and  equity  of  the  case  for  the  benefit  of  both  parties.'  Under 
this  last  rule  the  law  will  apply  the  payment  upon  a  valid  debt 

'  17  .John.  382.     7  Wend.  408.     See  37  '  3  Denio,   1:90,   and  refs.     5  id.  470. 

Bart).  321.  11  Wend.  62.     10  Barb.  183.     11  id.  33. 

=  4  Mich.  508.     20  Ark.  171.     12  Ind.  Id.  90.     82  id.  9.     34  id.  298.     1  Daly, 

174.      17  Cal.  574.      1  Kem.  185.      34  91.     5  How.  Pr.  R.  288.    4  Minn.  278. 

Barb   193.     5  Bosw.  226.  33  Cal.  650.     16  Iowa,  422.     21  id.  292. 

^  9  Cal.  89.     Supra,  §  1182,  note  3.  30  Ind.  429.      65  Me.  70.      11  W.  Va. 

*  32  III.  382.    7  Wend.  408.  549.    44  Md.  80.     57  Ga.  497.    32  Aik. 

» 35  Mo.  395.   9  Minn.  13.  46  Md.  604.  346. 

»  9  Heisk.  784.    10  id.  441.  » 3  Denio,  290,  and  refs. 
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ratheT  than  on  one  infected  with  usury;'  to  the  most  precarious 
demand ;"  to  one  secured  by  judgment  or  mortgage,  rather  than  to 
one  unsecured;'  and  if  a  specific  fund  has  been  provided  for  the 
payment  of  one  of  the  debts,  the  law  will  make  the  application  on 
another.'  If  the  debtor  make  a  payment  generally,  without  directing 
how  it  shall  be  applied,  the  right  to  make  the  application  passes  to 
the  creditor,  and  the  debtor  cannot  afterwards  claim  it.^  The  creditor 
cannot,  however,  apply  it  to  the  payment  of  unlawful  or  usurious 
interest ;"  or  to  any  transaction  forbidden  by  statute ;'  but  if  the  con- 
sent  of  the  debtor  be  once  given  to  apply  payments  to  an  illegal  item, 
it  cannot  be  revoked  by  him  after  such  application,  except  by  consent 
of  the  creditor." 

§  1186.  An  acknowledgment  will  not  renew  or  revive  a  cause  of 
action  for  tort  commenced  after  the  limitation  prescribed  in  the  Code." 

§  1187.  When  the  defendant  by  his  answer  insists  upon  the  statute 
of  limitations,  the  plaintiff  may  defeat  the  answer  by  showing  such 
an  acknowledgment  of  the  debt  as  is  required  by  the  Code  of  Civil 
Procedure.     The  statute  must  be  pleaded,  or  the  defense  is  waived." 

4.  That  the  plaintiff  has  released  the  cause  of  action. 

§  1188.  That  after  the  plaintiff's  cause  of  action  accrued,  and  on  the 
first  day  of  February,  1869,  he,  by  an  instrument  executed  by  him 
under  seal  and  dated  on  that  day,  released  and  absolutely  discharged 
the  defendant  therefrom  (or  from  all  cause  or  causes  of  action). 

§  1189.  The  technical  and  appropriate  words  of  a  release  are 
remise,  release  and  forever  quit-claim,"  yet  any  other  words  show- 
ing an  intention  to  discharge  a  debt  or  duty,  will  amount  to  a  full 
release."  A  release  by  pafol  will  discharge  a  promise  or  even  a  cove- 
nant before  breach"  but  aftermard,  technically,  such  release  must  be 
under  seal."  And  a  sealed  executory  cannot  be  released  or  rescinded 
by  a  parol  agreement."    And  a  release  without  consideration,  and 

>  3  B.  &  Cress.  165.  11  BaA.  95.               "  31  Cal.  S3.    Ante,  §  1090. 

'  30  Ind.  429.  "  Co.  Lit.  264. 

s  9  Cowen,  747.    10  Barb.  189.    30  id.  "  9  Coke,  52.    Cro.  Jac.  696. 

268.     52  Miss.  164.  "  Bac.  Abr.  tit.  Release  (A).     14  Jolin. 

*  32  Barb.  9.  330.  7  id.  207.  17  id.  169.  1  Taunt. 
"32  Ark.  645.  428.  10  Wend.  184.  Hid.  30.  IS  id.  71. 
»  Id.  646.  "  17  John.  169. 

'  65.  Me.  70.    12  Nev.  195.  "  13  Wend.  71.    21  id.  628.    23  id.  82. 

«  67  Me.  535.  20  id.  101. 

•  20  John.  278     1  Bam.  &  Aid.  92. 
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not  under  seal,  is  void.'  These  are  the  technical  rules ;  and  yet,  if 
there  is  a  good  consideration,  a  release  of  a  debt  is  good,  though  it  is  , 
not  under  seal,  the  same  operating  not  as  a  technical  release,  possibly, 
but  at  least  as  an  accord  and  satisfaction,  which  it  is  the  aim  of  the 
courts  to  sustain. '^  Where  D.  bound  himself  by  bond  to  sell  land  to 
C,  who  gave  his  notes  for  the  consideration  money,  and  took  pos- 
session ;  but  it  was  afterward,  in  pursuance  of  a  parol  agreement, 
surrendered  to  D.,  who  finally  sold  it,  though  the  bond  was  not  can- 
celed or  surrendered ;  yet  it  was  held  that  it  was  discharged,  and 
that  no  action  would  lie  on  the  notes,  the  whole  contract  of  sale  being 
discharged  by  the  new  parol  executiA  agreement.'  And  a  release  by 
one  of  several  persons  having  a  joint  demand  is  valid  against  all,  even 
though  such  demand  be  the  proper  subject  of  an  action  for  a  wrong.* 
But  if  a  partner  do  release  a  partnership  debt,  in  consideration  of  a 
debt  owed  by  him  individually,  and  if  such  fact  appear  in  the  release, 
it  is  void.'  A  power  of  attorney  executed  on  the  dissolution  of  a 
firm  by  two  partners  to  a  third,  authorizing  him  to  ask,  claim  and 
receive  the  debts  of  the  firm,  and  declaring  the  appointment  irrevo- 
cable, does  not  transfer  such  debts  to  the  member'thus  authorized, 
and  consequently  does  not  render  inoperative  a  release  subsequently 
executed  by  one  of  the  other  members  of  the  firm,  to  one  of  its 
debtors."  A  release  of  a  witness,  in  order  to  render  him  competent, 
•if  duly  obtained,  will  discharge  him  of  the  claim  released,  though  he 
be  not  sworn  on  the  trial.' 

§  1190.  As  to  the  words  which  relate  to  the  thing  released,  a  release 
of  all  dmnands  is  the  best,  excepting  the  word  claim;  for  the  word 
demand  is  the  largest  word  in  the  law  excepting  the  word  claim,  and 
discharges  all  sorts  of  actions,  rights  and  titles,  conditions  before  or 
after  breach,  executions,  rents  of  all  kinds  due  or  to  become  due,  cove- 
nants broken,  annuities,  contracts,  recognizances,  commons,  and  bonds 
to  pay  money  not  yet  due ;  but  not  a  bond  to  perform  an  award,  when 
the  money  awarded  is  not  yet  due,  nor  a  covenant  unbroken ;  for  this 
last  should  be  released  by  the  words  all  cotmants.'  Nor  will  a  release 
of  all  demands  discharge  a  claim  for  money  afterward  paid  by  the 

'  1  Cowen,  122.     5  Duer,  294.  *  3  John.  68.     13  id.  28G.     14  id.  172. 

=  Supra,  ^  218,  &c.      44  Barb.  641,      15  id.  479.     17  id.  58. 
and  see  31  ni.  422.     6  Ind.  128.    7  id.         »  5  Cowen,  489. 
597.  •  9  Wend.  120. 

=■  7  Cowen,  48.  '  16  John.  270. 

"  See  Bac.  Ab.  tit.  Release,  (I,) 
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releasor,  as  surety  for  the  releasee ;'  lior  a  receipt  in  full  for  all  de- 
mands for  a  suit  for  subsequent  rents  or  breaches  of  a  contract,  or 
subsequent  causes  of  action.'' 

§  1191.  A  release  of  cdi  actions,  extends  to  a  bond  to  pay  money 
in  future,  all  causes  of  acUon,  and  all  actions  which  the  releasor  has, 
either  in  his  own  right,  or  as  executor  or  administrator,  but  not  to  a 
debt  before  the  day  of  payment,  nor  to  executions,  though  a  release 
of  all  suits  would  bar  an  execution ;  and  a  release  of  all  quarrels  is  as 
beneficial  as  aU  actions.  But  if  a  man  wrongfully  take  away  my 
goods,  and  I  release  to  him  all  actions  personal,  yet  I  may  take  the 
goods  out  of  his  possession.'  Where  there  are  general  words  alone 
in  a  release,  they  shall  be  taken  most  strongly  against  the  releasor ; 
but  where  there  is  a  particular  recital,  and  the  general  words  follow, 
these  shall  be  qualified  by  the  recital.  Thus,  where  a  release  acknowl- 
■  edged  the  receipt  of  one  dollar  in  full  of  a  certain  judgment,  describ- 
ing it,  and  also  in  full  of  all  debts,  demands,  judgments,  executions 
and  accounts  w^hatsoever,  it  was  held  that  it  was  restrained  by  the 
particular  words,  to  the  judgment  only,  and  did  not  operate  upon  a 
mortgage  between  the  parties.'  But  these  rules  must  be  qualified  by 
the  general  rule,  that  releases  are  to  be  construed  according  to  the 
particular  purposes  for  which  they  were  made,  so  that  if  one  is  general 
in  its  terms,  a  particular  recital  therein,  or  proof  of  what  the  parties 
contemplated  at  the  time  of  its  execution,  will  restrain  its  general- 
words.' 

§  1192.  A  release  is  sometimes  implied  by  law.  Thus,  if  a  man 
covenant  with,  or  give  a  bond  to  another  never  to  sue  the  demand 
which  he  has  against  him,  this  operates  as  a  release,  in  order  to  avoid 
the  circuity  of  action  in  first  suing  for  the  demand,  and  then  turning 
round  and  suing,  and  recovering  the  same  amount  back  again  on  the 
covenant  or  bond."  But  this  would  be  otherwise,  if  the  covenant  be 
not  to  sue  until  a  certain  time.  A  bond  or  covenant  by  the  creditor, 
to  save  harmless  and  indemnify  the  debtor  against  tho  debt,  operates 
as  a  release  of  the  debt.'  An  instrument  not  under  seal,  and  express- 
ing no  consideration,  by  which  the  creditor  "  exonerates "  one  joint 
debtor  from  payment,  is  a  covenant  only,  and  not  a  release,  and  does 

*  17  John.  IGP.  "  2  John.  186.     8  id.  54.     3  Cowen, 
«  17  HI.  109.     25  id.  52.  151.     4  Wend.  SCO. 

*  Bae.  Ab.  Release,  (I.)  '  19  John.  129.    6  Wend.  471.    9  Iowa. 

*  1  Cowen,  122.  140.    But  see  2  Col.  T.  434. 

*  6  Hm-1.  &  Nor.  337.     8  Iowa,  304. 
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not  bar  an  action  against  botR.'  If  a  creditor  voluntarily  delivers  to, 
his  debtor  the  bond,  note  or  other  evidence  of  his  claim,  the  law 
implies  the  release  and  discharge  of  his  light  of  action." 

§  1193.  A  release  under  seal  to  one  of  several  persons  jointJy,  or 
jointly  and  severally  indebted,  at  common  law,  discharges  all  of  them. 
But  a  covenant  by  a  creditor  not  to  sue  one  of  them,  does  not  have 
the  effect,'  although  a  covenant  not  to  sue  all  of  them  is  for  the  pur- 
pose  of  avoiding  circuity  of  action,  regarded  in  the  same  manner  as 
a  release,  as  in  the  case  of  a  single  debtor.  If  the  debtors  are  not 
joint,  or  joint  and  several,  but  several  only,  the  release  of  one  does 
not  discharge  the  others.''  To  operate  as  a  discharge  in  the  case  of 
joint,  or  joint  and  several  debtors,  the  release  must  be  a  technical  one 
and  under  seal.  A  mere  parol  agreement  to  release  is  not  sufficient.' 
A  release  of  the  maker  or  an  endorser,  is  a  release  of  the  subsequent. 
endorsers ;"  and  so  in  the  release  of  the  acceptor  by  the  holder.' 

A  release  of  one  of  several  joint  tort  feasors,  by  an  instrument,  under 
seal,  is  a  release  of  all ;'  but  a  plaintiff  may  discharge  one  of  several 
wrongdoers,  by  an  instrument,  not  under  seal,  without  prejudice  to  his 
right  to  proceed  against  the  others.* 

§  1194.  Prior  to  the  New  York  Revised  Statutes,  if  a  creditor 
appointedhisdebtor  an  executor,  jtextinguishedthedebt  at  law."  Now, 
however,  it  is  provided  that  "  the  naming  of  any  person  executoof  in  a 
will,  shall  not  operate  as  a  discharge  or  bequest  of  any  just  claim  -ahich 
the  testator  had  against  such  executor,  but  such  claim  shall  be  inclu- 
ded among  the  credits  and  effects  of  the  deceased,  in  the  inventory,' 
and  such  executor  shall  be  liable  for  the  same  as  for  so  much  money 
in  his  hands,  at  the  time  such  debt  or  demand  becomes  due ;  and  he 
shall  apply  and  distribute  the  same  in  the  payment  of  debts  and  lega- 
cies, and  among  the  next  of  kin,  as  part  of  the  personal  estate  of  the 
deceased."  And  "the  discharge  or  bequest  in  a  will,  of  any  debt  or 
demand  of  the  testator  against  any  executor  named  in  his  will,  or 
against  any  other  person,  shall  not  be  valid  as  against  the  creditors  of 

>  5  Barb.  455.  '  21  "Wend.  108.    4  id.  SCO. 

*  51  Barb.  578.  '  2  Sand.  ]S9.     1  HiU,  185. 
'  2  John.  488.     7  id.  207.     9  Cowen,          »  45  Md.  60. 

37.    4  Wend.  607.     9  id.  336.    21  id.  » 56  N.  Y.  635.     15  Abb.  Pr.  N.  S. 

424.     1  Hill,  1S5.     1  Barb.  185.     35  id.  378.     4  J.  &  Sp.  264.     14  Abb.  Pr;  N. 

157.     6  Cal.  183.     4  id.  62.     44  lU.  405.  S.  408. 

Bao.  Ab.  Release  (A.).     38  N.  J.  L.  358.  •»  Bac.  Ab.    Extingnishment  (D.)  •  2 

*  24  Wend.  473.     5  Hill,  461.  Jolin.  471.     3  Term.  557. 
«  9  Wend.  336.    6  CaL  183. 
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.the  deceased ;  bnt  shall  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand ;  and  the  amount  thereof  shall  be  included  in  the 
inventory  of  the  credits  and  effects  of  the  deceased,  and  shall,  if 
necessary,  be  applied  in  the  payment  of  his  debts ;  and  if  not  neces- 
sary for  that  purpose,  shall  be  paid  in  the  same  manner  and  propor- 
tion as  other  specific  legacies.' 

§  1195.  By  the  provisions  of  the  Code  of  Civil  Procedure,  one 
of  several  joint  debtors,  and  after  the  dissolution  of  a  partner- 
ship, one  of  the  partners  thereof  may  make  a  separate  com- 
promise with  any  or  all  their  creditors,  which  shall  be  a  full  and 
effectual  discharge  to  the  debtor  making  it,  and  to  him  only, 
from  the  joint  or  partnership  liability.  Upon  making  the  com- 
promise, he  must  take  from  the  creditor  or  creditors  with  whom  he 
makes  it,  a  memorandum  in  writing,  exonerating  him  from  all  and 
every  individual  liability  incurred  by  reason  of  his  joint  or  partner- 
ship indebtedness,  and  the  memorandum  may  be  given  in  evidence 
in  bar  of  the  creditor's  right  of  recovery  against  him.'  The  memor- 
andum ought  to  be  special  in  its  terms,  in  order  to  show  that  it  was 
intended  to  be  given  in  pursuance  of  the  act.  If  it  be  in  the  form  of 
a  general  release,  absolute  in  its  terms,  it  will  operate  as  a  discharge 
of  all  the  joint  debtors  or  partners."  The  following  form  will  be  a 
sufficient  compliance  with  the  statute  : 

"  In  consideration  of  one  dollar,  to  me  paid  by  John  Doe,  one  of 
the  partnership  of  Doe  &  Roe,  who  are  (or,  who  with  Richard  Roe 
is  jointly)  indebted  to  me  in  the  sum  of  fifty  dollars,  and  in  pursuance 
of  the  provisions  of  an  act  for  the  relief  of  partners  and  joint  debtors, 
passed  April  18,  1838,  and  the  acts  amending  the  same,  I  have  made 
a  separate  compromise  with  said  John  Doe,  and  exonerate  him  from 
all  and  every  individual  liability  incurred  by  reason  of  his  connec- 
tion with  the  said  copartnership  firm  (or,  existing  in  my  favor  by 
reason  of  his  said  joint  indebtedness). 

"Dated  February  1,  1869. 

"JAMES  JACKSON." 

Such  a  compromise  does  not  impair  the  right  of  the  creditor  to  col- 
lect the  whole  of  the  residue  of  his  debt  of  the  other  joint  debtors  or 
partners ;  nor  if  they  pay  the  balance  will  it  affect  their  right  to  call 

'  2  R.  S.  84,  §5  13,  14-  3  id.  (Banks'  =  Code  of  Civil  Proced.  §S  1942,  1943, 
5th  ed.)  171,  §§  14,  15.  1944. 

^  5  Hill,  461. 
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upon  the  iiidividual  making  the  compromise,  for  his  proportion  of  the 
moneys  paid  by  them.     A  somewhat  similar  rule  prevails  in  Iowa/ 

§  119d.  The  s.ocliholders  of  a  corporation  for  manufacturing  pur- 
poses, created  under  the  act  of  March,  1811,'  are  severally  and  not 
jointly  liable  for  the  debts  due  from  the  company  a',  the  time  of  its 
dissolution.  Accordingly,  where  a  creditor  of  on^,  af.ei'  iti  dissolu- 
tion, released  cna  of  its  stockholders  from  all  claims  and  demands,  it 
was  held  that  the  release  did  not  discharge  any  of  the  other  stock- 
holders." The  same  would  hold  in  respect  to  other  corporations  sub- 
sequently formed,  where  the  provisions  of  their  charters,  or  the  laws 
under  -which  they  are  formed,  provide  for  a  similar  several,  and  not 
joint,  or  joint  and  several  liability. 

§  1197.  An  award  of  arbitrators  that  all  suits  touching  the  subject- 
matter  of  the  claim  shall  cease,  is  equivalent  to  a  release.* 

5.  Answer  seiting  up  an  award. 

§  1198.  That  after  the  supposed  cause  of  action,  in  the  complaint 
mentioned,  arose,  and  on  or  about  the  first  day  of  January,  1869,  the 
plaintiff  and  the  defendant  submitted  the  claims  arising  thereon, 
among  others,  to  A.,  B.  and  C,  arbitrators,  elected  and  named  by 
them,  to  hear,  arbitrate,  determine  and  award  thereupon  [or,  if  the 
arbitration  were  general,  all  and  all  manner  of  causes  of  action,  and 
claims,  and  demands,  and  matters  in  difference,  existing  between  the 
plaintiff  and  defendant],  and  the  said  arbitrators  did  thereafter  hear, 
arbitrate  and  determine  upou  all  such  causes  of  action,  claims,  de- 
mands, and  matters  in  difference,  and  did  thereupon,  on  or  about 
the  1st  day  of  February,  1869,  award  as  follows  [here  set  out  or  state 
the  awardj." 

It  is  necessary  to  plead  an  award  in  order  to  show  it  in  defense." 

§  1199.  The  following  provisions  relating  to  arbitrations  are  con- 
tained in  the  Code  of  Civil  Procedure  : 

[§  2365.]  A  submission  of  a  controversy  to  arbitration  cannot  be 
made,  either  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
following  cases. 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant,  or  a 
person  incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy, 
or  habitual  drunkenness. 


'  25  Iowa,  343.  "  2  Cowen,  63 

"  2  R.  S.  (Banks'  5th  ed.)  654,  J  7.  '37  How.  Pr.  R.  88. 

*  5  Hill,  4G1. 
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2.  Where  the  controversy  arises  respecting  a  claim  to  an  estate  in 
real  property,  in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission,  has 
knowingly  entered  into  the  same  with  a  person  incapable  of  so  doing, 
as  prescribed  in  subdivision  first  of  this  section,  the  objection,  on  the 
ground  of  incapacity,  can  be  taken  only  in  behalf  of  the  person  so 
incapacitated.  And  the  second  subdivision  of  this  feection  does  not 
prevent  the  submission  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  less  in  real  property ; 
or  of  a  controversy  respecting  the  partition  of  real  property  between 
joint  tenants  or  tenants  in  common ;  or  of  a  controversy  respecting 
the  boundaries  of  lands,  or  the  admeasurement  of  dower. 

[§  2366.]  Except  as  otherwise  prescribed  in  the  last  section,  two  or 
more  persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  sub- 
mit, to  the  arbitration  of  one  or  more  arbitrators,  any  controversy, 
existing  between  them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission,  agree  that  a 
judgment  of  a  court  of  record,  specified  in  the  instrument,  shall  be 
rendered  upon  the  award,  made  pursuant  to  the  submission.  If  thef 
supreme  court  is  thus  specified,  the  submission  may  also  specify  the 
county  in  which  the  judgment  shall  be  entered.  If  it  does  not,  the 
judgment  may  be  entered  in  any  county. 

[§  2367.]  Where  a  submission  is  made  as  prescribed  in  this  title,  an 
additional  arbitrator  or  an  umpire  cannot  be  selected  or  appointed, 
unless  the  submission  expressly  so  provides.  Where  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that  two 
or  more  arbitrators  therein  designated,  may  select  or  appoint  a  person 
as  an  additional  arbitrator  or  as  an  umpire,  the  selection  or  appoint- 
ment must  be  in  writing.  An  additional  arbitrator  or  umpire  must 
sit  with  the  original  arbitrators,  upon  the  hearing.  If  testimony  has 
been  taken  before  his  selection  or  appointment,  the  matter  must  be 
reheard,  unless  a  rehearing  is  waived  in  the  submission,  or  by  the 
subsequent  written  consent  of  the  parties,  or  their  attorneys. 

[§  2368.]  Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  arbitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  submitted  to 
them  and  must  cause  notice  thereof  to  be  given  to  each  of  the  parties. 
They,  or  a  majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  good  cause  showu,  or 
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upon  their  own  motion,  but  not  beyond  the  day  fixed  in  the  submis- 
sion for  rendering  their  award,  unless  the  time  so  fixed  is  extended 
by  the  written  consent  of  the  parties  to  the  submission,  or  their 
attorneys. 

[§  2369. J  Before  hearing  any  testimony,  arbitrators  selected  either 
as  prescribed  in  this  title  or  otherwise,  must  be  sworn  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy,  and  to  make  a  just  award  accord- 
ing to  the  best  of  their  understanding,  unless  the  oath  is  waived  by 
the  written  consent  of  the  parties  to  the  submission,  or  their  attorneys. 

[§  2371. J  All  the  arbitrators,  selected  as  prescribed  in  this  title, 
must  meet  together  and  hear  all  the  allegations  and  proofs  of  the 
parties,  but  an  award  by  a  majority  of  them  is  valid,  unless  the  con- 
currence of  all  is  expressly  required  in  the  submission.  Unless  it  is 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the  supreme 
court,  and  also  their  expenses. 

[§  2384.]  Where  a  party  expressly  revokes  a  submission  made  either 
as  prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  maintain  an  action  against  him,  and  also  against  his 
sureties,  if  any,  upon  the  submission,  or  any  instrument  collateral 
thereto,  in  which  action  the  plaintiff  may  recover  all  the  costs  and 
other  expenses,  and  all  the  damages,  which  he  has  incurred  in  pre- 
paring for  the  arbitration,  and  in  conducting  the  proceedings  to  the 
time  of  the  i  evocation.  Either  of  the  arbitrators  may  recover  in  an 
action  against  tho  revoking  party,  his  reasonable  fees  and  expenses. 

[§  2385. J  A- sura,  penalty,  forfeiture,  or  damages,  shall  not  be  recov- 
ered for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the  last 
section,  notwithstanding  any  stipulated  damages,  penalty,  or  for- 
feiture expressed  in  the  submission,  or  in  any  instrument  collateral 
thereto. 

The  remaining  provisior.s  of  the  Code  relate  chiefly  to  proceedings 
upon  awards  in  courts  of  record,  and  have  no  application  to  justices' 
courts. 

§  1200.  Notwithstanding  the  provision  contained  in  the  2366th 
section  of  the  act,  that  the  submission  may  be  "  by  an  instrument  in 
writing,"  it  was  held  under  the  corresponding  provision  of  the  Revised 
Statute,  that  the  law  has  not  been  changed  in  relation  to  submissions 
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not  in  writing.  These  could  always  be  made,  and  can  now  ;  and  the 
award  when  so  made  is  valid.  But,  unless  the  submission  is  in 
writing,  the  judgment  provided  in  the  first  section  cannot  be  entered 
upon  the  award.  The  statute  does  not  declare  other  submissions 
void.'  If  one  of  three  partners,  with  the  assent  of  another  partner, 
enters  into  a  submission  to  arbitration  in  the  name  of  the  firm,  the 
award  is  invalid  as  to  the  firm,  but  binding  on  him  who  entered  into 
it,  and  him  who  assented  to  it.'  If  the  submission  requires  an  award 
in  writing,  this  may  be  waived  by  parol,  and  a  parol  award  will  then 
be  good,  if  it  is  a  case  where  a  parol  submission  would  have  been 
valid." 

§  1201.  Where  there  is  a  general  submission  to  arbitration  of  all 
claims  and  differences  relating  to  a  partnership  transaction  or  busi- 
ness, the  arbitrators  ought  not  to  open  an  account  which  has  been 
settled  by  the  partners  before  the  arbitration,  but  if  they  do,  the 
award,  if  in  compliance  with  the  provisions  of  the  statute,  will 
not  be  set  aside."  A  submission  by  two  parties  on  one  side,  and 
one  on  the  other,  includes  the  joint  and  individual  demands  of  the 
two  against  the  other  party,  and  an  award  in  pursuance  of  it  will 
be  a  bar  to  an  action  by  one  of  the  joint  obligors  against  the  other 
party.* 

§  1202.  The  submission  and  award  are  final  and  conclusive  between 
the  parties,  as  to  all  the  matters  embraced  by  the  terms  of  the  sub- 
mission, whether  the  same  be  actually  submitted  and  passed  upon  at 
the  hearing  or  not,  or  whether  such  submission  or  award  be  by  writing 
or  parol ;  and  a  submission  of  all  demands  includes  all  questions  con- 
cerning real  as  well  as  personal  estate,  provided  the  same  be  proper 
subjects  of  submission,  within  the  second  section  of  the  statute.  And 
should  the  parties  submit  all  demands  between  them,  and  the  arbitra- 
tors make  an  award  thereupon,  and  one  party,  by  mistake,  should 
omit  to  bring  any  one  of  his  demands,  though  entire  and  distinct, 
before  the  arbitrators,  yet  he  cannot  afterward  sue  for  it.°  And  if 
the  arbitrators  commit  a  mistake,  no  relief  can  be  obtained  in  a 
justice's  court.'     And  award  under  a  submission,  is  more  powerful  in 


'  15  "Wend.  104.     3  "Wis.  249.    3  Iowa,  "  3  Caines,  166.      19  "Wend.  285.      12 

463.     29  Ind.  46.  id.  379.     5  Hill,  419.     2  Seld.  44.     1  id. 

=  15  Barb.  524.     12  Heisk.  fTeim.)  25.  486-7.     2  Kei-n.  9.      37  Barb.  251.      23 

'  28  N.  Y.  147.     16  111.  34.  id.  187.     14  Cal.  390. 

'  17  "Wend.  410.  '  9   John.  212.      20  Barb.   4"9,   and 

'  19  "Wend.  285.     1  Hill,  319.  refs. 
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extinguishing  the  claims  of  the  parties  than  a  verdict  under  a  com- 
plaint, be  it  ever  so  broad ;  for  the  plaintiff  may,  on  the  trial,  with- 
draw, and  reserve  an  entire  demand  for  future  litigation,  but  in  an 
arbitration,  everything  which  maybe  heard  and  determined  on  either 
side,  is  forever  extinguished,  and  cannot.be  litigated  again.'  When 
arbitrators  have  once  made  and  delivered  their  award,  their  powers 
are  exhausted,  and  they  have  no  more  power  to  inake  a  subsequent 
award,  upon  the  same  subject,  without  the  consent  of  the  parties, 
than  they  would  have  had  to  make  an  award  without  any  submission,' 
A  submission  to  arbitration  of  the  matters  at  issue  in  a  pending  suit, 
is  a  discontinuance  of  the  suit ;  and  if,  after  the  commencement  of  an 
action  and  before  answer,  all  actions,  &c.,  be  submitted  to  arbitra- 
tion, the  defendant  may  plead  the  fact  in  bar  of  the  further  mainten- 
ance of  the  suit.^  The  original  cause  of  action  is  not  extinguished 
by  an  award  which  merely  finds  a  certain  sum  of  money  to  be  due  on 
a  mortgage,  and  extends  the  time  of  its  payment.'  After  the  sub- 
mission to  an  arbitration  under  the  statute  and  the  return  of  the 
award,  a  party  cannot  demand  a  trial  by  jury." 

§  1203.  Very  little  form  is  necessary  either  in  submitting  or  decid- 
ing, by  arbitration,  those  controversies  which  are  cognizable  before  a 
justice."  The  parties  are,  either  in  writing  or  by  parol,  to  agree  on 
such  men  as  they  choose,  consisting  of  what  number  they  please,  to 
settle  their  disputes,  whose  duty  it  is,  when  convened,  to  hear  the 
proofs  and  allegations  of  the  parties,  as  nearly  according  to  the  rules  of 
law  as  may  bo  ;  but  even  a  mistake  of  the  law,  or  the  rules  of  a  court 
of  equity,  will  not  vitiate  their  award.'  The  parties  may  agree  to  sub- 
nit  to'  them  all  claims,  demands,  actions,  suits,  quarrels,  &c.,  between 
them,  or  they  may  limit  the  submission  to  any  specific  subject,  to 
-which  the  arbitrators  are  bound  to  adhere  strictly,  \\\:e  an  attorney  to 
his  power ;  or  the  award  is  utterly  void,  at  least  so  far  as  the  powers 
of  the  arbitrators  appear  to  have  been  transcended  on  the  face  of  the 
award.'  And  if  it  appear,  either  by  the  award  or  otherwise,  that  they 
awarded  upon  a  matter  not  submitted,  and  their  award  thereupon  can 

'  37  Barb.  2,')1.  ■•  25  111.  122, 

''  4   Comstock,    163.      7   Ind.  49.       1  =■  57  Ind.  221. 

■Wallace  (U-  S.)  97.     23  Cal.  3Go.     7  id.  •  1  Barb.  591.     30  111.  482. 

312-  '  :!  Caines,  166.     9  John.  212.     14  id. 

»  2  Wend.  50.->.     15  id.  101.     2  Hill,  96,  105.     7  Oowen,  1S5.     12  Wend.  153. 

387.      3  Barb.  2  < 5.      4  id.  Sil.      20  id.  17  id.  410.     21  Barb.  381.     20  id.  409. 

262-8.     3  Wis.  307.     4  id.  ISl ;  but  see  16  111.  34.     Id.  99.     20  Ind.  421. 

59  Tenn.  177.     67  Me.  15G.  "  infra,  §  1213.     6  John.  14. 
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be  separated  from  such  parts  thereof,  as  might  othGrv.-ise  be  valid, 
because,  within  the  submission,  the  award  so  far  is  good,  and  that 
portion  which  was  not  submitted  may  be  rejected.  If,  on  the  other 
hand,  such  separation  cannot  be  made,  and  all  parts  are  intermixed, 
the  whole  award  is  thus  tainted  and  void.'  And  there  is  no  doubt 
that  an  award,  imposing  distinct  duties,  in  distinct  parts,  may  be  good 
as  to  part  and  bad  as  to  the  residue.''  It  is  not  vitiated  if  one  who  is_ 
not  an  arbitrator  signs  it  with  those  who  are.' 

§  1204.  A  very  common  mode  of  submission,  where  the  controversy 
is  not  complicated,  is  by  drawing  mutual  promissory  notes  sufficient 
to  cover  the  amount  or  balance  claimed  on  either  side ;  and  agreeing 
that  the  arbitrators  shall  endorse  down  or  deliver  up  both  or  either  of 
the  notes  as  they  shall  award.  A  note  thus  passed  upon  and  endorsed 
down,  so  as  to  meet  what  one  party  ought  to  recover  against  the  other, 
has  been  adjudged  binding  and  valid  as  a  promissory  note." 

§  1205.  Before  the  Revised  Statutes,  and  at  common  law,  if  there 
were  several  arbitrators,  and  it  was  intended  that  the  voice  of  a 
majority,  or  any  number  short  of  the  whole  should  bind,  it  was  neces- 
sary that  this  should  be  explicitly  agreed  upon  by  the  parties  ;  other- 
wise the  award  of  a  majority  would  have  been  void.*  Now,  however, 
the  same  rule  governs  as  in  cases  of  reference  from  courts  of  record ; 
and  in  the  absence  of  any  stipulation  to  the  contrary,  the  award  of  a 
majority  of  the  arbitrators  is  valid  and  binding  upon  the  parties."  And 
this  provision  of  the  statute  is  unquestionably  applicable  to  all  arbitra- 
tions, whether  the  submission  be  by  parol  or  otherwise.'  It  is  not 
necessary  that  all  the  arbitrators  should  concur  in  the  decision  of 
every  question  which  arises  during  the  hearing,  as  to  the  admissi- 
bility of  evidence.  But  it  is  necessary  for  them  all  to  meet  together,' 
and  it  is  prudent  in  all  cases  for  the  arbitrators  to  state,  in  their 
award,  the  fact  that  all  of  them  met  and  heard  the  matters  to  be 
determined  upon.  An  arbitrator  is  not  admissible  as  a  witness  to 
contradict  an  award  which  he  has  signed."  As  two  may  make  the 
award ;  if  they  do  so  according  to  law,  or  to  the  submission,  the  addi- 


'  6  John.  14.     13  id.  264.     16  id.  227.  "  3  Caines,  166. 

2  Cowen,  638.     1  Wend.  326.     4  Corns.  "  7  Ind.  669.     9  Heisk.  (Tenn.)  248. 
568.     20  Barb.  409.     12  Ind.  487.     34      See  10  Mich.  237. 

Vt,  121.     15  Ala.  398.     59  Term,  309.  °  Ante,  §  1199  (§  2371). 

1  Ark.  28.  '  13  John.  1S7. 

"  2  Cowen,  638.  "  29  N.  Y.  2P1.     1  C.  B.  (N.  S.)  695. 

'  4  Ind.  248.  '  3  Paige,  124. 
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tion  of  the  signature  of  a  third,  which  is  illegal,  is  surplusage,  and 
does  not  vitiate  the  award.'  It  is  held  in  Indiana,  that  when  several 
arbitrators  are  appointed,  and  one  refuses  to  act,  the  award  of  the 
others  will  be  valid." 

§  1206.  The  arbitrators  being  the  chosen  judges  and  agents  of  the 
parties,  may  bind  them  to  do  anything  within  the  scope  of  the 
submission  which  the  parties  themselves  might  agree  to ;  and  there- 
fore it  was  held  before  the  Revised  Statutes,  in  which  there  was  no 
limitation  to  the  jurisdiction  of  arbitrators,  that  when  the  parties  have 
power  to  transfer  real  estate,  arbitrators  may  award  that  they  shall 
do  it.^  But  now  Buch  an  award  would  be  void  under  the  provisions 
of  the  Code  of  Civil  Procedure  above  quoted.^ 

§  1207.  Where  the  submission  requires  that  the  award  be  made 
within  a  specified  time,  it  will  be  void  unless  it  complies  with  this 
condition.*  Where  the  award  was  dated  and  delivered  the  day 
after  the  one  fixed,  at  which  time  it  was  first  called  for  by  one  of 
the  parties,  but  it  did  not  appear  that  either  desired  it  before  then, 
or  that  it  was  not  ready  in  time,  it  was  held  that,  it  being  ready 
when  called  for,  it  was  to  be  presumed  that  the  arbitrators  had  it 
ready  in  time,  although  dated  on  the  day  it  was  in  fact  delivered.' 
Although  the  submission  is  made  by  instrument  under  seal,  the 
parties  may  enlarge  the  time  in  which  the  award  must  be  made, 
and  the  award  will  be  valid;  but,  in  this  case,  the  party  cannot 
bring  his  action  upon  the  instrument  by  which  the  submission  was 
made,  but  upon  the  award  itself,  and  he  cannot  enter  a  judgment 
upon  it  in  the  manner  provided  by  the  statute.'  Where  no  time  is 
limited  within  which  the  award  is  to  be  made,  the  arbitrators  may 
take  their  own  time.' 

§  1208.  While  the  arbitrators  have  some  discretion  in  regard  to  the 
notice  to  be  given  of  the  hearing,  they  should  appoint  a  time  and 
place  for  the  hearing,  and  see  that  notice  thereof  be  given  to  both 
parties.  The  omission  to  do  this  is  a  sufficient  reason  for  declaring 
their  award  void;  and  that  fact  may  be  urged  as  a  defense  to  the 

'ISeld.  482.     9  Ind.  150.     4  id.  243.  «  23  Barb.  187.    13  Mo.  104.    34  N.J. 

«  9  Ind.  150.  L.  23.     39  N.  H.  536. 

"  2  Cowen,  638.    Also,  21  Cal.  317.  '  5  Paige,  575.     See  2  Bosw.  116.    18 

■'  26  N.  Y.  42.  Wis.  98. 

*  1  Seld.  422.    20  Ind.  421.     27  111.  «  Kyd  on  Awards,  32,  33.     12  Ind.  20. 

374.    1  Oregon,  99.    10  Yerg.  441.    3  37  Me.  504.    22  Wend.  125. 
Conn.  308.    3  N.  J.  L.  349. 
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arbitration  bond.'  So  if  a  part  of  the  evidence  is  taken  without 
notice  to  the  losing  party,  and  in  his  absence  and  without  his  con- 
sent." It  is  not  necessary  that  the  parties  be  notified  when  the 
award  is  to  be  made.' 

§  1209.  It  is  common  to  select  two  arbitrators,  and  authorize  them 
to  select  a  third.  Thjs  is  admissible,  and  unless  the  submission 
require  the  appointment  of  the  third  to  be  made  in  writing,  they 
may  appoint  him  by  parol.  If  in  stead  of  appointing  a  third  arbi- 
trator, they  select  an  "  umpire  "  to  act  in  case  of  their  disagreement, 
then,  if  they  disagree,  and  the  umpire  enters  upon  the  discharge  of 
his  duties  as  such,  the  powers  of  the  arbitrators  cease,  and  the 
umpire  alone  decides  the  matter.  It  is  not  necessary  that  they  meet 
with  him,  or  act  with  him,  nor  should  they  sign  the  award."  The 
umpire  may  be  appointed  before  or  after  the  investigation  has  com- 
menced, even  though  the  articles  of  submission  only  provide  for  one 
in  case  of  disagreement.^ 

§  1210  At  common  law,  any  party  to  an  arbitration  might  revoke 
his  submission  at  any  time  before  the  award  was  published."  The 
Code  of  Civil  Procedure,  however,  requires  that  it  must  be  done  before 
the  cause  is  finally  submitted  to  the  arbitrators  upon  a  hearing  of  the 
parties.'  The  revocation  must  be  either  by  parol  or  in  writing,  as  was 
the  form  of  the  submission ;  and  if  the  submission  were  by  a  sealed 
instrument,  a  revocation  not  under  seal  will  not  be  sufficient.'  Bat 
under  the  Code  of  Civil  Procedure,  in  no  case  need  it  be  under  seal. 
It  need  not  be  in  any  particular  form.  It  is  enough  that  it  distinctly 
shows  an  absolute  revocation,  in  whatever  language  it  may  be  couched." 
It  must  be  given  to  the  arbitrators,  and  notice  of  it  must  be  given  to 
the  opposite  party."  Where  in  writing  it  may  be  substantially  in  the 
following  form : 
To  A.,  B.  and-  C,  arbitrators,  &c. : 

I  hereby  revoke  your  powers  as  arbitrators  under  the  submission 

made  to  you  by  myself  and  John  Doe,  dated  February  1,  1850  (or 

dated  under  our  hands  and  seals,  February  1,  1850). 

Witness  my  seal,  February  2,  1850. 

RICHARD  ROE.     [l.  s.j 

»  6  Cowen,  103.      23  Wend.  628.      3  '  1  Hill,  489.     1  Barb.  325.     17  John.  . 

Bai-b.  275.     4  Duer,  325.     8  Bosw.  3i3.  40  j.     9  Ind,  150,     23  Cal.  305. 

20  III.  383.    14  Ind.  251.  *  10  John.  205. 

"8  Bosw.  313.    29  Barb.  465.    16  Abb.  '  Code  Civil  Proccdm-e,  §  2383 

Pr.  N.  S.  303.  °  S  John.  125.     1  Iliii,  44. 

'  8  Md.  208.     76  N.  C.  302.  '  1  Cowen,  335. 

♦  1  Bai-b.  333.  4  Duer,  325.  13  John.  27.  "  Kyd  on  Awards,  32,  33. 
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The  notice  to  the  opposite  party  may  be  substantially  as  follows: 
To  John  Doe : 

Take  notice,  that  I  have  this  day  revoked  the  powers  of  A.,  B.  and 

C,  arbitrators,  chosen  to  settle  the  matters  in  controversy  between  us, 

by  an  instrument  of  revocation,  of  which  the  following  is  a  copy : 

[Here  insert  copy  of  revocation.] 

Yours,  &c. 

February  2,  1850.  RICHARD  ROE. 

Where  the  submission  is  by  two  on  the  one  side,  and  one  on  the 
other,  one  of  the  two  cannot  revoke  the  powers  of  the  arbitrators 
without  the  assent  of  the  other.' 

§  1211.  The  Code  of  Civil  Procedure  requires  that  the  arbitrators  be 
sworn ;  but  this  may  be  waived  by  the  parties  or  their  attorney."  In 
Indiana  this  oath  is  not  required  by  the  statute,  unless  the  parties 
demand  it.''  And  if  the  parties  consent  that  the  oath  be  administered 
by  other  officers  than  those  prescribed  by  statute,  and  it  is  so 
administered,  their  consent  will  be  valid.''  So  the  parties  may  waive 
the  oath  to  the  witnesses. ° 

§  1212.  The  award  itself  is  to  be  literally  construed ;  but  it  must 
correspond  with  the  submission ;  that  is,  the  arbitrators  must  not 
exceed  the  powers  conferred  on  them,  and  make  an  award  concern- 
ing matters  not  within  the  terms  of  the  submission."  But,  as  we 
have  seen  {ante,  section  1203),  if  that  portion  which  embraces  matters 
not  within  those  terms  can  be  separated  from  the  i  est,  the  award  is  not 
void  as  a  whole,  and  only  that  portion  is  void  which  was  not  covered 
by  the  submission.  So  the  award  is  void  if  it  does  not  dispose  of  all 
the  questions  embraced  by  the  submission.'  If  it  do  not  in  terms 
include  all  matters  submitted,  yet  if  it  does  so  in  efiect  it  is  valid.' 
Under  a  submission  of  all  matters,  it  is  to  be  presumed,  unless  the 
contrary  appear,  that  an  award  of  a  gross  sum  embraces  all  matters." 
But  if  the  award  is,  in  its  terms,  less  comprehensive  than  the  submis- 

'  13  "Wend   nlS.  id.  86.     12  id.  487.     22  111.  300.     Infra, 

••'  4  Corns.    157.     Code  Civil   Proo.   §  §  1220.     55  Ga.   167      51  Ala.  312.    77 

2309.  Pa.  St.  493.     12  Cal.  331.    27  lU.  374. 

*    =  20  Ind.  474,  11  Wheat.  446. 

*  15  Wis.  190.  '186^.486.     14  John  96.     5Cowen, 

"  Lalor,  110.  199.     27  N.   Y    2;!0      12   Cal.   SJSl.    6 

"  1  Caines,  304.     6  John.  14.     14  id.  Wis.  616.     27111.371.     See  20  N  Y  204. 

96.     7  Hill,  329.     4Denio,  194.    4  Corns.  »  8  N.  J.  L    195      11  Gray,  435.    29 

668      1   Seld.   482.     20  Barb    409.     5  Mo.  493. 

Abbott,  28      7  Ind.  49.     4  id.  248.     3  '  12  Ind.  487.     18  Me.  251. 
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sion,  it  is  good,  unless  it  appears  that  matters  submitted  were  brought 
before  the  arbitrators  which  are  not  embraced  in  the  award.'  It  is 
presumed,  in  the  absence  of  proof,  that  the  arbitrator  passed  upon  ail 
questions,  and  unless  the  award  states  that  he  did  not  take  a  particular 
claim  into  account,  and  there  is  no  proof  on  the  subject,  the  award  must 
be  taken  as  a  decision,  or  to  reject  it."  Under  a  general  submission  to 
arbitration  by  partners,  of  accounts,  dealings,  controversies,  demands, 
&c.,  as  well  individually  as  pariusrship  concerns  and  transactions,  an 
award  giving  the  joint  property  to  one  of  the  partners,  and  directing 
him  to  pay  the  other  partner  a  sum  in  gross,  and  to  discharge  and 
satisfy  the  debts  owing  by  the  firm,  is  good  and  will  be  supported, 
especially  if  there  be  no  evidence  that  the  arbitrators  have  decided 
matters  not  in  dispute  between  the  parties.'  An  award  of  arbitrators, 
although  it  may  .not,  under  the  statute  of  New  York,  dispose  of  "the 
claim  of  any  person  to  any  estate,  in  fee  or  for  life,  to  real  estate  " 
{ante,  section  1199,  subdivision  2 ;  also  section  1206),  may  determine 
a  question  of  location  or  boundary ;  and  it  is  competent  for  the 
arbitrators,  in  such  a  case,  to  prove  by  parol  the  conformity  of  the 
award  to  the  submission.''  They  may  also  arbitrate  on  questions 
where,  not  the  legal,  but  the  equitable  title  to  lauds  is  in  dispute."  In 
Indiana  they  are  not  prohibited  by  the  statute  of  that  state  ^2  Ind.  R. 
S.,  228,  §  2),  from  deciding  the  question  of  damages  for  an  admitted  in- 
cumbrance upon  property  sold  as  free  from  incumbrance."  When  by 
the  terms  of  submission  to  arbitration,  the  award  is  to  be  attested  by  a 
subscribing  witness,  or  is  required  to  be  made  by  the  arbitrators  in  any 
other  particular  form,  the  award  is  not  made,  and  ready  to  be  delivered 
to  the  parties,  until  such  terms  are  complied  with.'  If  the  submission 
is  by  parol,  the  award  may  be  by  parol. °  An  award  is  also  void  if  it 
relates  to  other  parties  than  those  who  have  made  the  submission, 
requiring  them  to  do  anything,  or  the  parties  or  any  of  them  to  the 
submission  to  perform  any  acts  as  to  such  strangers ;"  unless,  as  in 
other  cases,  the  void  parts  may  be  separated  from  the  others.  In 
Indiana  an  award  under  a  general  submission,  that  one  of  the  parties 
shall  pay  so  much  to  the  creditor  of  the  other  party,  is  held  good.'" 


'  1  Seld.  482.     5  Cowen,  199  '  f>  Paige,  575.     See  1  Said.  482. 

=  2  Robert.  49(5.     1  Seld.  482.  «  23  Wend.  628.     See  28  N.  Y.  147. 

'  5  Wend.  268.     40  Wis.  495.  °  13  John.  264.      1  Mees.  &  W  572. 

■■  12  Wend.  578.  Cro.   Eliz.  758.     2  Lev.  235.     13  C.  B. 

*  4  Keman,  32.  276  Contra,7  Cranch,  596.  77  Pa.  St.  493. 
"  13  Ind.  393.  '°  7  Ind.  286. 

46     • 
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If  the  arbitrators  have  exceeded  their  powers,  their  award  will  not 
be  set  aside  at  the  instance  of  one  who  has  not  been  injured  thereby.' 
Evidence  that  the  arbitrators  exceeded  their  powers  may  be  given  by 
parol  in  a  court  of  law." 

§  1213.  Another  rule  is,  that  the  award  must  be  final ;  that  is,  it 
must  make  a  final  disposition  of  the  matters  embraced  in  the  submis- 
sion, so  that  they  may  not  become  the  subject  or  occasion  of  future 
litigation  between  the  parties.^  It  is  final,  under  this  rule,  where  it 
awards  that  one  shall  pay  a  certain  sum  to  the  other,  and  each  settle 
with  his  own  witnesses.''  And  so,  if  it  leaves  nothing  to  be  done  to  ' 
dispose  of  the  whole  matter,  except  mere  ministerial  acts.'* 

§1214.  The  award  must  also  be  complete,"  perfect,' and  certain;' 
that  is,  the  act  awarded  to  be  done,  and  the  thing  about  which  it  is 
to  be  done,  should  be  so  far  pointed  out  that  any  on-e  can  see,  or  find 
out  what  steps  are  to  be  taken  in  performing  it ;  and,  accordingly,  an 
award  to  finish  the  house,  or  to  pay  for  the  stove,  without  saying  what 
house  or  what  stove,  is  void  for  uncertainty."  So  an  award  to  i.ay 
the  costs  of  the  arbitration,  without  saying  how  much ; '"  or  an  award 
to  give  good  and  sufficient  security,  without  defining  the  nature  of 
the  security."  Where  arbitration  bonds  were  dated  August  21st, 
1813,  and  the  award  was  dated  August  23rd,  1813,  and  recited  bonds 
dated  the  21st  of  August  IrM  past;  it,  was  held,  that  if  a  correct 
recital  were  necessaiy,  it  should  1  e  construed,  in  support  of  the 
award,  to  refer  to  the  day,  i.  e.,  the  21s;:  day  last  past,  instead  of  the 
month,  i.  e.,  August  last  past.'-''  If  an  award  is  incomplete  because 
of  the  omission  of  certain  items,  it  is  not  cured  by  their  subsequent 
insertion;"  it  should  be  so  certain  that  it  can  be  easily  compre- 
hended, and  be  carried  into  execution  without  the  aid  of  extraneous 
circumstances;  consequently,  if  an  award  orders  A.  to  pay  to  B. 
the  sum  of  money  which  B.  paid  to  A.  for  the  purchase  of  one  of  two 
horses,  which  were  sold  together  for  five  hundred  dollars,  it  is  void 

'  7  Minn.  374.     16  Wis.  644.     8  Iowa,  °  2  Cal.  599.     7  id.  312.     36  Ala.  577. 

4').     2  id.  44.     See  3  id.  575  li!  Vt.  450. 

"  20  Barb.  409.    1  id.  325.    7  HiU,  329.  '  7  Ind.  49. 

4  Denio,  194  (but  see  23  Barb.  187).     19  »  2  Cal.  599.    3  Iowa,  463.    6  Wis,  616, 

"1-  415.  40  111.  267.     24  Ind.  435. 

=  12  Wend.  377.  =2  Caines,  235 ;  and  see  21  Wend.  664. 

*  3  Caines,  253.     Also  13  John.  27.     5  '°  2  Caines,  240. 

Wend.  268.     3  Ind.  277.  "  9  John.  43.     8  Cowen,  285 

'  23  Barb.  196,  and  refs.  ^  3  Coweu,  70. 

■=  7  Cal.  J12. 
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for  uncertainty  ;'  but  an  award  requiring  conveyances  to  be  made  of 
certain  portions  of  land  "up  to  the  original  claim  lines,"  is  not  void 
for  uncertainty,  as  parol  evidence  is  admissible  to  establish  such  lines 
as.  monuments.'  So  the  award  is  valid,  if  data  or  references  are  given 
from  which  the  amount  can  be  rendered  certain  by  calculation ;'  but 
an  award  that  one  shall  deliver  to  the  other  his  "  right  and  claim  to 
the  said  farm,"  no  other  reference  in  the  award,  or  in  the  submission 
being  made  relative  thereto  is  void.^ 

§  1215.  The  authority  to  award  costs  is  necessarily  incident  to  the 
power  of  arbitrators ;'  and  the  penalty  of  an  arbitration  bond  does 
not  limit  their  powers,  so  that  they  cannot  award  a  sum  beyond  it.° 

§  1216.  A  promise,  by  a  party  in  whose  favor  an  award  is  made,  to 
correct  any  mistakes  which  may  have  been  made  by  the  arbitrators, 
is  void  for  want  of  consideration ;  at  all  events,  a  defendant  cannot 
avail  himself  of  it  by  way  of  set-oflf  or  defense,  in  an  action  on  the 
award.' 

§  1217.  Where,  by  the  terms  of  an  award,  acts  are  to  be  performed 
on  the  same  day  by  both  parties,  it  is  incumbent  on  the  plaintiff,  who 
sues  upon  the  award,  to  aver  performance,  or  an  offer  to  perform  on 
his  part ;  and  if  he  neglect  to  do  so,  the  defendant  may  demur  to  the 
complaint,  or  plead  the  non-performance  of  the  plaintiff  in  bar  of  the 
action.^ 

§  1218.  Proof  that  arbitrators,  before  making  an  award,  resigned 
their  authority,  and  that  such  resignation  was  accepted  by  the  par- 
ties, is  admissible  in  bar  of  an  action  on  the  award;" 

§  1219.  A  submission  to  arbitration,  by  a  bond,  may  be  substan- 
tially in  the  following  form ; 

Know  all  men  by  these  presents,  that  I,  John  Doe,  am  held  and 
firmly  bound  unto  Richard  "Roe,  in  the  sum  of  one  thousand  dollars,  to 
be  paid  him,  his  certain  attorney,  executors,  administrators  or  assigns, 
for  the  payment  whereof  I  hereby  bind  myself,  my  heirs,  executors 
and  administrators.     Sealed  with  my  seal,  February  1st,  1869. 

The  condition  of  the  foregoing  obligation  is  as  follows  :  If  the  said 
John  Doe,  his  heirs,  executors  and  administrators,  on  his  and  their 

>  21  111.  2.=)9.  '  2  Cowen,  688.     23  Cal.  365. 

'  21  111.  541.     See  14  John.  96,  111.     1  °  7  Cowen,  522. 

Cowen,  117.  '  2  Wend.  567. 

'  3  John.  Cases,  2d  ed.  534.    12  Wend.  M  3  Wend.  591. 

156.     12  Ind.  20.  °  2  Wend.  602. 

*  3  Cowen,  70. 
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parts  shall  obey,  abide  by,  perform  and  keep  the  award  of  A.  B.  and 
C.  arbitrators,  elected  by  the  said  John  Doe  and  Richard  Roe  to  arbi- 
trate, determine  and  award  between  them,  in  isolation  to  all  manner 
of  actions  and  causes  of  action,  matters  in  difference  between  them, 
and  claims  and  demands  existing  or  depending  between  them,  so  that 
the  award  of  the  said  arbitrators  shall  be  made  in  writing,  under  their 
hands,  or  the  hands  of  any  two  of  them,  and  ready  to  be  delivered  to 
the  parties,  or  such  of  them  as  shall  desire  to  see  the  same,  on  or 
before  the  first  day  of  March,  1869,  then  this  obligation  shall  be  void; 
otherwise  of  force. 

[If  it  is  intended  to  have  a  judgment  entered  on  the  award,  and  to 
authorize  a  court  of  record  to  modify  or  vacate  it  pursuant  to  the 
statute,  such  a  provision  not  being  indispensable,'  add  :] 

And  it  is  hereby  agreed  that  a  judgment  of  the  supreme  court  shall 
he  rendered  upon  the  award  to  be  made,  pursuant  to  the  submission 
above  made.  JOHN  DOE.     [l.  s.] 

The  submission  must  be  duly  acknowledged,  or  proved  and  certified 
in  like  manner  as  a  deed  to  be  recorded. 

If  the  submission  is  only  in  relation  to  a  single  cause  of  action,  or 
to  any  particular  causes  of  action,  the  bond  must  be  altered  so  as  to 
include  only  such  cause  or  causes  of  action.  It  is  a  general  rule,  that 
in  construing  all  instruments  of  submission  to  arbitration,  courts  will 
give  as  large  a  construction  to  them  as  the  words  used  and  the  inten- 
tions of  the  parties  will  warrant."" 

§  1220.  The  form  of  an  award  containing  several  special  provisions 
is  here  given,  which  will  sufficiently  indicate  the  manner  in  which 
one  may  be  drawn  in  all  ordinary  cases : 
To  all  whom  it  may  concern : 

A.  B.  and  C.  send  greeting.  Whereas,  divers  actions,  disputes, 
controversies  and  differences  have  happened  and  arisen,  and  are  now 
depending,  between  John  Doe  and  Richard  Roe,  for  pacifying,  com- 
posing and  ending  whereof,  they  have  bound  themselves  each  to  the 
other,  in  the  penal  sum  of  $500,  by  several  bonds  or  obligations  bear- 
ing date  ,  with  condition  thereunder  written,  to  stand  to,  obey, 
abide,  perform  and  keep  the  award,  order,  arbitrament,  final  end 
and  determination  of  the  said  A.,  B.  and  C,  arbitrators  indiffer- 
ently named,  elected  and  chosen  by  them,  to  arbitrate,  award, 
adjudge  and  determine,  of  and  concerning  all,  and   all  manner  of 

'  4  Comstock,  157.  »  16  lU.  99. 
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action  and  actions,  cause  and  causes  of  action,  controversies,  claims 
arid  demands  whatsoever,  at  any  time  or  times  theretofore  had,  made, 
commenced,  sued,-  prosecuted,  or  depending,  by  or  between  them,  or 
either  of  them,  so  as  the  said  award  should  be  made  in  writing,  under 
the  hands  and  seals  of  the  said  arbitrators,  or  any  two  of  them,  ready 
to  be  delivered  unto  the  said  parties,  or  such  of  them  as  should 
require  the  same,  on  or  before  the  day  of  this  instant  , 

as  by  the  said  obligations  and  conditions  thereof,  doth  appear  :  Now 
know  ye,  that  we,  the  said  A.,  B.  and  C,  having  deliberately  heard 
the  allegations  and  proofs  of  the  said  parties,  do,  by  these  presents, 
arbitrate  and  award,  of  and  concerning  the  premises,  in  manner,  and 
form  following,  that  is  to  say : 

First,  we  award  that  the  said  John  Doe,  or  his  heirs,  shall  and  do, 
on  or  before  the  day  of  next  ensuing  the  date  hereof, 

make  and  execute  a  good  and  sufiicient  conveyance  of  his  interest  as 
lessee  for  years  of  a  certain  farm  in  the  possession  of  the  said  Richard 
Roe,  situate  ,  pursuant  to  the  true  intent  and  meaning  of  cer- 

tain articles  of  agreement,  bearing  date  on  or  about  the  day 

of  ,  and  made  between  the  said  John  Doe  of  the  one  part,  and 

the  said  Richard  Roe  of  the  other  part,  or  as  near  the  same  as  the 
present  circumstances  will  admit. 

And  we  do  further  award,  that  the  said  John  Doe,  his  executors  or 
administrators,  shall,  on  or  before  the  day  of  next  ensuing 

the  date  hereof,  pay,  or  cause  to  be  paid,  unto  the  said  Richard  Roe, 
his  executors  or  administrators,  at,  or  in  the  now  dwelling-house  of 
the  said  Richard  Roe,  in  aforesaid,  the  sum  of  lifty  dollars,  in 

full  payment,  discharge  and  satisfaction,  of  and  for  all  moneys,  debts, 
duties,  due  or  owing  unto  him,  by  the  said  John  Doe,  upon  any  account 
whatsoever,  at  any  time  before  their  entering  into  the  said  bonds  or 
arbitration  as  aforesaid. 

And  we  do  hereby  further  award,  order,  decree  and  adjudge,  that 
all  actions  and  suits  commenced,  brought  or  depending,  between  the 
said  John  Doe  and  Richard  Roe,  for  any  matter,  cause  or  thing  what- 
soever, arising  or  happening  at  the  time  of,  or  before  their  entering 
into  the  said  bonds  of  arbitration,  shall  from  henceforth,  cease  and 
determine,  and  be  no  further  prosecuted  or  proceeded  in  by  them,  or 
either  of  them,  or  by  their  or  either  of  their  means,  consent  or  pro- 
curement. 

And  lastly,  we  do  hereby  further  award,  that  the  said  John  Doe 
and  Richard  Roe,  shall  and  do,  within  the  space  of  two  days  next 
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o-.isuiiig  the  date  of  this  present  award,  seal  and  execute  unto  each 
other,  mutual  and  general  releases  of  all  actions,  cause  and  causes  of 
;ic  ion,  suits,  controversies,  trespass,  debts,  duties  damages,  accounts, 
reckonings  and  demands  -whatsoever,  for  or  by  reason  of  any  matter, 
cause  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  day 
of  the  date  of  the  said  bonds  of  arbitration,  as  aforesaid.  In  witness 
whereof,  we  to  this  present  award  have  set  our  hands  and  seals,  this 
day  of  ,"  &c.  [l.  s.] 

[l.  s.] 
[l.  s.] 

The  award  need  not  be  under  seal,  unless  the  submission  requires 
it  to  be ;  the  mere  fact  that  the  submission  itself  is  sealed,  does  not 
require  the  award  to  be  so.'  Every  reasonable  intendment  should  be 
made  to  uphold  the  award." 

§  1221.  The  arbitrators,  selected  either  as  prescribed  in  this  title, 
or  otherwise,  or  a  majority  of  them,  may  require  any  person  to  attend 
before  them  as  a  witness  ;  ar.d  they  have,  and  each  of  them  has,  the 
same  powers,  with  respect  to  all  the  proceedings  before  them,  which 
are  conferred,  by  the  provisions  of  title  second  of  chapter  ninth  of  thij 
act,  upon  a  board,  or  a  member  of  a  board,  authorized  by  law  to  hear 
testimony'.^ 

The  provisions  referred  to  above  are  in  substance  as  follows : 

1.  The  arbitrator  (or  if  more  than  one),  the  chairman  or  a  majority 
of  the  board  may  issue  a  subpoena  under  his  or  their  hands  requiring 
the  attendance  of  the  witness,  and  in  a  proper  case  to  bring  with  him 
a  book  or  paper." 

2.  This  subpoena  must  be  served  by  exhibiting  the  original  to  the 
witness,  and  delivering  to  him  a  copy  thereof  or  a  subpoena  ticket 
containing  its  substance,  and  paying  him  the  fees  allowed  by  law  for 
traveling  to  and  returning  from  the  place  where  he  is  required  to 
attend,  together  with  one  day's  fee  for  attendance."  The  subpoena 
may  be  in  the  following  form  : 

"The  people  of  the  state  of  New  York:  To  E.,  F.  and  G.  Yon, 
and  each  of  you,  are  commanded  personally  to  appear  and  attend  at 
the  inn  of  Lewis  E.  Carpenter,  in  the  town  of  North  Norwich,  in 
the  county  of  Chenango,  on  the  first  day  of  September  next,  at  ten 

'  23  Barb.  ]87.  '  Code  Civil  Pi-oc.  §  2370. 

'  1  Seld.  482.     17  m.  477.    4  Wis.  181.  '  Code  Civil  Proc.  §  854. 

8  Ind.  310.     Supra,  §  1212.  &c.  "  Id.  {  852. 
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o'clock  in  tlie  foreno'^Ti  of  that  day,  before  A.,  B.  and  C,  arbitrators 
chosen  to  determine  a  controversy  between  John  Doe  and  Richard 
Roe,  then  and  there  to  testify  as  a  witness  in  relation  thereto,  before 
said  arbitrators,  on  the  part  of  the  said  Richard  Roe.  Hereof  fail 
not  at  your  peril.  Given  under  my  hand,  this  tenth  day  of  August, 
1869. 

,  Chairman. 

The  form  of  proceeding  against  a  witness  who  neglects  or  refuses 
to  attend,  after  having  been  duly  subpoenaed,  is  the  same  in  proceed- 
ings before  arbitrators  as  in  causes  before  justices  of  the  peace.  The 
forms  hereafter  given  as  applicable  to  proceedings  against  witnesses 
neglecting  to  attend  before  justices,  will  therefore  serve  every  pur- 
pose in  like  proceedings  before  arbitrators,  with  slight  verbal  altera- 
tions, which  will  readily  suggest  themselves. 

§  1222.  The  oath  to  the  arbitrators  (which,  as  we  have  seen  may  be 
dispensed  with,  by  consent  of  parties),'  may  be  in  the  following 
form : 

"  You  and  each  of  you  do  swear  that  you  will  faithfully  and  fairly 
hear  and  examine  the  matters  in  controversy,  submitted  to  you  as 
arbitrators,  by  and  between  N.  0.  of  the  one  part,  and  P.  Q.  of  the 
other  part,  and  a  just  award  thereof  make,  according  to  the  best  of 
your  understanding." 

§  1223.  When  the  arbitrators  aie  ready  to  proceed,  the  oath  is 
administered  to  the  witnesses,  by  any  of  the  arbitrators.  It  may  be 
in  the  following  form :      ' 

"  You  and  each  of  you  solemnly  swear  that  the  evidence  you  shall 
give  befor'e  A.,  B.  and  C,  arbitrators  here  present,  touching  the  mat- 
ters in  difference  between  John  Doe  and  Richard  Roe,  to  them  sub- 
mitted for  their  determination  and  award,  shall  be  the  truth,  the 
whole  txuth,  and  nothing  but  the  truth." 

6.  Accord  and  Satisfaction. 

§  1224.  This  is  another  remedy  by  the  act  of  the  parties.  Instead 
of  calling  in  the  aid  of  arbitrators,  they  adjust  the  difference  them- 
selves, and  determine  what  the  party  in  default  is  to  do,  in  satisfac- 
tion of  the  claim  or  demand  against  him  ;  and  when  such  agreement 
is  executed,  it  is  a  complete  bar  of  an  action  for  the  demand  thus  satis- 
fied, and  may  be  set  up  as  a  defense  therein,  the  same  as  a  former 

'  Ante,  §  1211. 
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recovery,  or  an  award.  The  settlement  or  agreement  to  be  satisfied 
with  such  an  -act  or  thing,  is  called  an  aooord.  When  the  act  is  done,  or 
the  thing  is  actually  delivered  or  paid,  pursuant  to  the  acoord,  this 
beco.nes  a  satisfaction  ;  for  the  demand  is  then  not  only  settled,  but  safe- 
fled.  This  is  distinguishable  from  payment  or  jjerformance,  which  are 
always  in  fulfilment  of  some  contract  between  the  parties  in  the  very- 
terms  of  the  contract,  at  least  in  kind,  though  not  perhaps  strictly  at 
the  day ;  whereas  accord  and  satisfaction  is  the  substitution  of  some 
sum  in  satisfaction  of  a  disputed  claim  that  is  due;'  or  of  some  col- 
lateral thing  in  lieu  of  payment  or  performance,  either  before  or  after 
a  breach  of  the  contract ;  or  it  may  be  the  receipt  of  a  sum  of  money, 
or  other  thing  in  satisfaction  for  some  wrong.  The  answer  may  be 
substantially  in  the  following  form : 

"  That  after  the  cause  of  action  stated  in  the  complaint  arose,  the 
said  John  Doe  delivered  to  the  said  Richard  Roe,  one  silver  watch, 
and  the  said  Richard  Roe  then  received  the  same,  in  full  satisfaction 
and  discharge  of  the  claim  set  forth  in  the  complaint." 

This  answer  can  easily  be  adapted  to  the  delivery  of  any  other 
article,  or  a  sum  of  money,  promissory  note,  or  the  assignment  of  a 
chose  in  action,  or  the  performance  of  any  other  act  in  satisfaction. 

§  1225.  Accord  without  satisfaction  is  no  bar.''  Thus,  though  the 
plaintiff  agreed  to  take  a  watch,  as  in  the  last  answer,  this  alone 
would  not  bar  the  action,  even  though  the  watch  was  tendered  and 
refused,  because  there  must  be  an  actual  satisfaction ;  mere  readiness 
to  perform  the  accord,  or  a  tender  of  performance  will  not  do.'  If 
the  parties  agree  that  the  debtor  shall  pay  a  certain  sum,  or  perforin 
any  act  as  a  satisfaction,  at  a  future  day,  this  agreement  cannot  be 
1 '.leaded  in  bar  to  an  action  brought  before  the  period  has  arrived; 
the  mere  promise  being  no  satisfaction,  and  being  a  nudum  pactum 
in  its  creation,  for  want  of  consideration,  and  therefore  not  binding, 
unless  executed.''  In  a  recent  case,  a  debtor  being  unable. to  meet 
the  demands  of  his  creditors,  they  signed  an  agreement,  with  the 
assent  of  the  debtor,  to  accept  payment  by  his  covenanting  to  pay 
two-thirds  of  his  annual  income  to  a  trustee  of  their  nomination,  and 


M   Denio,    ]67.      25  Barb.    252.      2      584.     Ky.  Decis.  268.     2  Ark.  45.    22 
Dier,  802.     14  B.  Mon.  451.  How.  U.  S.  270.    47  Vt.  345.    48  id.  480. 

^  S  Wend.  390.    19  id.  516.    23  id.  342.  =  See  cases  In  la-st  note.     SD.  &E.24. 

18N.  Y.  448.    16  Barb.  598.    37  id.  481.      25  Iowa,  400. 

4  Bosw.  354.     19  Ind.  274.     15  Iowa,         •*  2  D.  &  E.  24.     See  Chitty  on  Con. 

589.    4  Bosvf.  354. 
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to  give  a  warrant  of  attorney  as  collateral  security.  The  creditors 
never  nominated  a  trustee,  and  the  agreement  was  not  acted  upon. 
One  of  the  creditors  brought  an  action  against  the  debtor  for  his 
demand,  the  debtor  appearing  to  have  been  always  willing  to  per- 
form his  part  of  the  engagement.  Held,  that  the  agreement,  though 
not  properly  an  accord  and  satisfaction,  was  still  a  good  defense,  as  it 
constituted  a  valid  new  contract  between  the  creditor  and  the  debtor, 
capable  of  being  immediately  enforced,  the  consideration  for  which, 
to  each  creditor,  was  the  forbearance  of  the  rest,  and  there  was  no 
failure  of  performance  on  the  part  of  the  debtor.'  This  last  transac- 
tion was,  in  reality,  more  a  case  of  composition  between  a  debtor  and 
his  creditors  than  anything  else,  and  such  arc  always  good  when  per- 
formed, if  free  from  fraud  and  not  against  public  policy."  And  while, 
as  we  shall  see  {infra,  section  1227),  the  payment  of  a  less  sum  in  full 
of  au  undisputed  claim  that  is  due,  is  not  a  good  satisfaction;  yet  if 
the  debtor  and  his  va,rious  creditors  make  a  similar  agreement  under 
such  circumstances,  which  is  performed,  the  debt  is  discharged.' 
Although  an  accord  is  unperformed,  yet  when  it  consists  of  mutual 
promises,  and  thus  has  a  new  consideration,  it  is  binding  upon  the 
parties,  and  an  action  will  lie  for  a  breach  of  it.* 

§  1226.  The  delivery  and  acceptance  of  a  debtor's  stock  in  trade, 
and  his  outstanding  accounts;"  a  conveyance  of  land  or  personal 
property;"  the  assignment  of  an  account  against  a  stranger;'  the 
acceptance  of  the  note,  or  other  agreement,  of  a  third  person,  even 
if  it  is  for  less  than  the  debt  owed,  or  of  the  debtor's  note,  endorsed 
by  a  third  person,  or  by  one  of  partners ;'  the  giving  of  addi- 
tional security,"  and  generally,  the  giving  and  receiving  of  any  prop- 
erty or  security,  or  of  a  chose  in  action,  is  a  good  satisfaction. 
Accordingly,  when  a  creditor,  on  a  compromise  with  his  debtor, 
accepts  the  note  of  a  third  person  for  a  sum  less  than  the  debt  due 
to  him  in  full  payment  of  such  debt,  the  transfer  and  acceptance  of 
such  note  may  be  pleaded  as  an  accord  and  satisfaction  in  bar  of  an 


'  2  Bam.  &  Ad.  328.  '  I  Sand.  50. 

^  9  Ind.  431.  27  Barb.  315  43  id.  '  20  John.  76.  1  Wend.  164.  21  id. 
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♦  23  Barb.  546.  '  3  Wend.  68.     27  Barb.  485.     33  N. 
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action  for  the  recovery  of  any  portion  of  the  debt  beyond  the  sum 
secured  by  the  note.'  But  the  acceptance,  by  a  creditor,  of  a  dki- 
(lend  under  a  voluntary  assignment  made  by  a  debtor  without  the 
concurrence  of  his  creditor,  and  without  an  agreement  on  the  part 
of  the  creditor  to  accept  the  assignment  in  satisfaction  of  his  debt,  i^ 
not  a  bar  to  an  action  for  the  balance  of  the  debt.^  The  discontinu- 
ance of  cross  actions  for  a  false  imprisonment;  the  receipt  of  a  nomi- 
nal sum  in  full  of  all  demands  when  the  party  has  a  claim  for  a 
nuisance,  the  agreeing  to  accept  the  performance  of  any  Lct  in  full 
for  a  claim  for  damages  for  a  wrong,  and  similar  matters,  are  good  as 
an  accord  and  satisfaction/  So,  also,  is  the  acceptance  of  a  foreign 
draft,''  or  of  the  debtor's  own  note ;  provided  it  is  shown  that  the 
action  is  brought  before  the  note  matures,  or  where  the  note  has  been 
transferred  to,  and  is  in  the  hands  of  a  third  person." 

§  1227.  Payment  of  a  less  sum  after  a  just,  liquidated,  and  undis- 
puted debt  is  due,  in  satisfaction  thereof  is  not  a  bar"  (yet  an  accord 
and  satisfaction  of  the  condition  of  a  penal  bond  after  the  day  of  pay- 
ment, is  a  good  bar  to  an  action  on  the  bond),'  though  one  case  holds 
that  a  payment  of  the  whole  debt  without  all  of  the  ini erest,  a  part 
being  paid,  would  bar  the  action ;'  and  so  would  the  payment  of  a  less 
sum,  if  made  and  received  in  satisfaction  of  the  debt  be.orj  it  falls 
due."  A  recent  case  holds  that  a  judgment,  or  any  matter  of  record, 
like  a  specialty,  cannot  be  discharged  even  by  what  would  be  con- 
sidered a  good  accord  and  satisfaction  In  other  cases.'"  But  if  either 
the  existence  or  the  amount  of  the  debt  is,  in  good  faith,  disputed,  or 
it  is  unliquidated,  the  payment  of  a  less  sum  than  is  claimed  on  the 
part  of  the  creditor  to  be  due,  will  be  a  bar  by  way  of  accord  and 
satisfaction."  If  the  debtor,  when  paying  a  less  amount,  simply 
announces  that  he  pays  it  in  full  for  the  whole,  and  the  creditor  takes 
liie  offered  sum  without  saying  anything,  this  does  not  amount  to  a 


'  14  "Wend.  116.     6  Seld.  440.  tion  to  such  payment,  of  something  of 

''  14  "Wend.  100.  intrinsic  value,  is  sufiicient.     1   Ed.ii. 

»  12  John.  456.     1  Denio,  2.')7.  Sel.  Cas.  196. 

'  6  Wis  175.  '  7  Cowen,  224. 

=  10  John.  104.     15  id.  247.     8  Cowen,  »  5  John.  271. 

77.     3  "Wend.  68.     See  44  Barb.  521.  »  2  Lev.  81. 

"  5  John.  271.     9  id.  333.     17  id.  169.  "  54  Barb.  179.     See  1  Hilton,  175. 

33N.  Y.  R.  653.     3  E.  D.   Smith,  129.  "4Demo,166.   44Barb.  521.    2Duer, 

1   Hilton,  515.     28   Ind.   97.     Id.   488.  302.     10  Iowa,  45.     13  "\Vis.  389.     14  id. 

But  payment  of  a  part  of  what  is  due,  502.     67  Barb.   393.     8  Hun,  584.    52 

and  a  deUvery  to  the  creditor,  in  addi-  In.l.  !;;?.     <13  Co-.i-i.  i'.lZ. 
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legal  satisfaction.'  So  where  money  is  paid  in  satisfaction,  but  the 
creditor  refuses  to  accept  it  as  such,  though  he  keeps  it." 

§  1223.  Where  the  plaintiff  agrees  to  receive  anything  in  satisfac- 
tion of  his  claim,  a  delivery  thereof  to  a  person  appointed  by  him  to 
receive  it,  is  equivalent  to  a  receipt  thereof  by  himself,  and  will  be 
adjudged  a  satisfaction.'  An  accord  and  satifaction  must  be  specially 
pleaded  in  trespass;  it  cannot  be  given  in  evidence  under  the  general 
issue ;  it  is  otherwise  if  the  action  be  in  assumpsit.' 

§  1229.  It  is  a  general  rule  that  an  instrument  under  seal,  or  in 
other  words  a  deed,  before  breach,  canrj^t  be  dischared  by  accord 
and  satisfaction  without  a  deed ;  but  after  breach,  where  the  defend- 
ant has  a  right  to  discharge  the  obligation  by  bringing  the  principal 
and  interest  into  court,  an  accord  and  satisfaction  by  parol,  and  with- 
out deed,  may  be  sit  up  against  it.''  The  satisfaction  must  be  a 
reasonable  one.  It  must  also  be  legal."  The  mere  fulfillment  of  an 
act  which  a  party  is  bound  in  law  to  perform,  is  no  satisfaction.^ 
Conferring  a  benefit  on  a  third  person,  at  the  creditor's  request,  is 
suflicieut.  The  satisfaction  should  proceed  from  the  party  who  wishes 
to  avail  himself  of  it ;  for  where  it  proceeds  from  a  stranger,  it  is  a 
nullity.'  If  one  of  several  debtors  or  wrongdoers  makes  satisfaction, 
it  is  a  satisfaction  for  all  who  are  liable  with  him.^  And,  also,  if  one 
of  several  wrongdoers  makes  a  partial  satisfaction,  it  is,  to  that  extent, 
a  satisfaction  for  the  others.'" 

7.   Tender  and  payment  of  inoneys  into  court. 

§  1230.  The  former  provisons  of  the  Revised  Statutes,  relating  to 
the  subject  of  tender,  after  suit  brought,  and  the  payment  of  money- 
into  court,  have  been  replaced  by  the  provisions  of  the  Code  of  Civil 
Procedure  relating  thereto.     The  following  sections  are  given  in  full : 

[§  731  .j  Wherethecomplaintdemands  judgment  for  a  sum  of  money 
oidy  ;  and  the  action  is  brought  to  recover  a  sum  certain,  or  which 
may  be  reduced  to  certainty  by  calculation ;  or  to  recover  damages  for 
a  casual  or  involuntary  personal  injury,  or  a  like  injury  to  property; 

'  4  Greene  (Iowa),  544.  "6  Johns.  37.     19  Wend.  408.     3  Daly, 

2  9  Bosw.  2;)0.  47.     3  T.  B.  Monroe  (Ky .)  290.     5  East. 

M6  John.  86.  224. 

♦  3  Giln.  .(lU.)  99.  5  Blackf.  (Ind.)  »  7  Cowen,  224.  8  id.  111.  37  Barb. 
272.  317.     3  Cold.  (Tenn.)  192.     2  Ohio,  89. 

^""7  Cowen,  224.     33  N.  Y.  648.  45  N.  Y.  628. 

•  5  East.  294.     14  Iowa,  429.  '°  Zl  Barb.  317. 
'  2  Watts,  424.     Ky.  Decis.  2G8. 
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the  defendant,  or  his  attorney,  may,  at  any  time  before  the  trial,  ten- 
der .to  Lthe  plaintiff,  or  his  attorney,  such  a  sum  of  money,  as  he  con- 
ceives to  be  sulEcieut  to  make  amends  for  the  injury,  or  to  pay  the 
plaintiff 's  demand ;  together  with  the  costs  of  the  action,  to  that  time. 

[§  732.]  A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  cr  is  paid  into  court 
within  five  days  after  the  tender.  Notice  of  the  payment  into  court 
irmst  be  served  upon  the  plaiixtiff  's  attorney  before  the  trial,  within 
ten  days  after  the  tender.  If  the  plaintiff  tabes  out  the  amount  paid 
in,  he  accepts  the  tender.      • 

[§  733.]  If  it  appears,  upon  the  Mai,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for  the 
injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time  of  the  tender, 
the  plaintiff  cannot  recove?  costs  or  interest,  from  the  time  of  the  ten- 
der, but  must  pay  the  defendant's  costs  from  that  time. 

[§734.]  If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery,  and 
judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender  and 
acceptance  do  not  appear  in  the  pleadings,  a  memorandum  thereof 
must  be  aimexed  to  the  judgment-roll.  The  plaintiff's  right  to  recover 
costs,  and  his  liability  to  pay  costs  to  the  defendant,  are  determined 
by  the  amount  of  the  residue. 

In  addition  to  these  provisions  the  Code'of  Civil  Procedure  contains 
the  following : 

"  Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against  him 
for  a  sum  therein  specified,  with  costs.'^  If  there  are  two  or  more  de- 
fendants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  judgment 
may  be  taken.  If  the  plaintiff'  thereupon,  before  taking  any  other 
proceeding  in  the  action,  files  with  the  justice  a  written  acceptance  of 
the  offer,  the  justice  must  render  judgment  accordingly.'  If  an  ac- 
ceptance  is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the 
trial;  but,  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment, 
he  cannot  recover  costs  from  the  time  of  the  offer,  and  must  pay  the 
defendant's  costs  from  that  time." 

'  Code,  §  2892.  a  ^  JTidgTuent  can  only  be  rendered  in 

'  If  the  offer  says  nothing  about  costs,  the  instances  allowed  by  the  statute  and 

it  may  be  treated  as  a  nullity.     3  Duer,  when  it  h.is  been  observed.    17Cal.  582. 

689. 
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§  1231.  Althougli  one  case'  doubts  if  the  practice  under  the  Re- 
vised Statutes  applied  to  justices'  courts,  yet  the  rule  is  doubtless  well 
established  that  in  these,  as  in  the  supreme  court,  instead  of  the 
tender,  if  the  defendant  be  in  point  of  fact  indebted  to  the  plaintiff", 
in  an  action  on  contract,  but  dispute  the  amount  claimed  of  him,  he 
may  pay  the  amount  he  admits  into  court  and  have  it  considered  as 
stricken  out  of  the  declaration.  The  latter  is  the  safer  course,  for 
though  the  payment  of  money  into  court  subjects  the  defendant  to 
costs  up  to  the  time  of  paying  it  in,  yet,  if  the  defendant  plead  a 
tender,  and  the  plaintiff  take  issue  thereon,  and  the  defendant  fail  in 
proving  it,  he  will  thereby  subject  himself  to  all  the  costs  of  the  cause, 
hi  courts  of  record  the  paying  of  money  into  court  is  often  resorted  to 
in  the  place  of  a  tender;  and  certain  rules  in  regard  to  the  mode 
of  making  this  payment  are  established  in  such  courts,  which  have 
little  or  nothing  to  do  with  the  proceedings  in  like  Cases  before  jus- 
tices. 

§  1232.  In  making  the  payment  into  court,  the  defendant  should 
be  careful  to  pay  a  sufficient  sum  to  defray  the  costs  at  the  time 
incurred.  Generally  this  can  be  done  by  obtaining  from  the  justice 
the  amount  of  his  and  the  constable's  fees,  and  adding  these  to  the 
expense  of  obtaining  the  attendance  of  the  plaintiff's  witnesses,  and 
pajdng  the  aggregate  of  the  whole.  After  the  money  is  thus  paid 
into  court,  the  defendant  may  answer,  stating  the  payment,  and  may 
avail  himself  of  the  payment  the  same  ;  s  if  paid  to  the  plaintiff  before 
suit  brought ;  '■'  or  he  may  interpose  an  answer  confessing  the  cause  of 
action  to  the.  extent  of  his  payment,  alleging  that  to  have  been  made, 
and  such  other  defense  as  he  pleases  to  the  residue. 

§  1233.  If  the  defendant  pay  money  into  court  in  a  case  where  he 
is  not  allowed  to  do  so,  the  plaintiff  by  taking  it  out  vvill  thereby  waive 
the  irregularity,  and  the  effect  of  it  will  then  be  the  same  as  if  it  had 
been  paid  in  on  a  mere  money  demand.  The  defendant  may  pay 
money  into  court  upon  one  or  more  of  several  distinct  causes  of  action 
in  a  complaint,  but  he  cannot  pay  it  on  part  of  a  cause  of  action.'  As 
the  object  is  to  save  the  defendant  the  further  costs  of  the  suit  in  case 
the  plaintiff  elect  to  proceed,  care  should  be  taken  to  pay  in  enough 
to  satisfy  the  claim  admitted  by  the  defendant,  together  with  costs, 
and  interest  when  it  is  recoverable,  which  should  be  calculated  up  to 

'  8  How.  Pr.  R.  260.  "  See   Grah    Prac.  (2d  ed.)  533,  and 

=  3  Cowen,  336.  the  cases  there  cited. 
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the  time  of  the  payment  into  court,  and  not  merely  to  the  commence- 
ment of  the  action." 

Proceedings  after  payment. 

§  1234.  Where  money  has  been  paid  into  court,  the  defendant  can- 
not, bTit  the  plaintiff  may  in  all  cases  take  it  out,  and  then  either 
accept  it  in  satisfaction  of  his  debt,  or  may  proceed  in  his  action."  No 
question  of  prior  costs  can  in  such  case  arise,  so  far  a,s  the  plaintiff's 
liability  to  the  defendant  is  concerned,  even  though  the  plaintiff  pro- 
ceed and  is  defeated  in  his  action ;  for  he  has  already  received  the 
costs  up  to  the  time  of  payment,  and  he  cannot  be  compelled  to  refund. 
If  the  judgment  be  in  favor  of  the  defendant,  he  has  his  costs  of  defense 
subsequent  to  the  time  of  payment.'  If  the  verdict  is  for  a  greater  sum 
than  the  payment,  the  judgment  is  rendered  for  the  full  amount,  and 
the  amount  paid  in  is  credited  on  the  execution.  If  the  payment  is 
equal  to  the  verdict,  the  verdict  and  judgment  are  in  favor  of  the 
defendant.^ 

§  1235.  If  the  plaintiff  proceed  to  trial,  and  do  not  prove  a  debt  or 
damages  beyond  the  sum  paid  into  court,  he  may  be  nonsuited,  or  have 
final  judgment  go  against  him,  with  costs  as  in  other  cases.  But  if  he 
wish  to  discontinue  the  action  before  trial,  having  proceeded  in  it  after 
the  money  was  paid  in,  he  may  do  so  on  payment  of  the  defendant's 
costs  after  that  time,  or  may  discontinue  as  in  other  cases,  suffering 
judgment  for  costs  to  go  against  him.' 

Effect  of  'payment  into  court. 
§  1236.  The  rule  is,  that  payment  of  money  into  court  (and  the 
same  is  true  of  a  tender),  admits  the  cause  or  causes  of  actions  stated 
in  the  complaint,  to  the  amount  paid  in  and  nothing  more.  Beyond 
that  amount  the  defendant  may  make  his  defense."  And  hence,  where 
a  complaint  contained  several  distinct  claims,  and  the  money  was 
paid  in  generally,  it  was  held  that  the  defendant  was  not  thereby 
precluded  from  going  into  evidence,  to  show  the  total  failure  of  the 
consideration  of  one  of  the  claims  in  bar  of  the  action,  or  a  partial 
failure,  in  mitigation  of  damages.'    Where  the  plaintiff  made  two 

'  Orah.  Prac.  (2d  ed.)  534.                -  '  Graham's  Pr.  as  above,  .537 

=  Id.  535.     1  Wend.  191.     13  id.  390.  "  7  John.   315.      2   Wend.   431.     45 

Infra,  §  1264.     1  E.  D.  Smith,  898.  Barb.  554.     4  Greene  (Iowa),  555. 

'  3  Wend.  326.     13  id.  390.  '  2  Wend.    431.      Graham's   Pr.   as 

*  7  Hill,  30.  above,  587  to  540,  and  cases  cited. 
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distinct  claims  in  his  complaint,  and  the  defendant  paid  certain  sums 
of  money  into  court  on  each  of  them,  both  of  which  sums  were  taken 
by  the  plaintiff,  but  not  in  satisfaction,  and  ho  pi-oceeded  with  his 
suit,  and  it  appeared  that  the  sum  paid  on  one  of  the  claims  was  more 
than  the  plaintiff  was  entitled  to  recover  thereon,  it  was  held  that  the 
court  could  not  apply  the  surplus  to  make  up  a  deficiency  in  the  other 
payment.^ 

§  1237.  The  payment  of  money  into  court  is,  so  far  as  proceedings 
in  justices'  courts  are  concerned,  very  much  the  same  thing  as  a  tender 
after  suit  brought.  In  the  former  case  the  money  is  paid  to  the  justice, 
and  in  the  latter,  directly  to  the  plaintiff. 

§  1238.  An  answer  setting  up  a  tender  before  the  action  was  com- 
menced, may  be  substantially  in  the  following  form : 

"  —  As  to  all  the  claim  of  the  plaintiff,  except  ten  dollars  of  the 
amount,  the  defendant  states  that  he  is  not  indebted  to  the  plaintiff, 
as  the  plaintiff  hath  complained.  And  as  to  the  said  ten  dollars,  he 
says  that  after  the  said  ten  dollars  became  due,  and  before  the  com- 
mencement of  this  suit,  to  wit :  on,  &c.,  he  was  ready  and.  willing, 
and  offered  and  tendered  to  pay  to  the  plaintiff  the  said  sum  of  ten 
dollars,  to  receive  which  the  plaintiff  then  and  there  refused ;  and  the 
,  defendant  has  always  before,  and  ever  since  the  time  of  the  said  tender 
and  refusal  been,  and  still  is  ready  to  pay  the  plaintiff  the  said  ten 
dollars,  and  now  brings  the  same  into  court,  ready  to  be  paid  to  him." 

In  like  manner  a  tender  may  be  pleaded  to  part,  and  a  set-off  to 
the  residue,  or  a  payment,  and  the  statute  of  limitations,  &c.,  and 
these  pleas  may  be  adapted  either  to  the  whole  complaint,  or  to  any 
separate  cause  of  action  therein  to  which  they  are  thought  proper  to 
be  applied. 

§  1239.  The  above  form  may,  with  a  little  variation,  be  applied  to 
any  contract  for  the  payment  of  money,  whether  under  or  without 
seal. 

§  1240.  Where  a  note  in  payable  in  specific  articles,  or  there  is  a 
contract  for  the  delivery  thereof,  if  the  articles  are  such  as  would 
subject  the  party  owing  the  duty  of  paying  them  to  a  charge  in  order 
to  keep  them,  as  cattle,  or  anything  requiring  warehouse  room,  which, 
indeed,  embraces  almost  every  article  except  money,  a  regular  tender 
of  them,  pursuant  to  the  obligation,  and  a  refusal  by  the  party  to 
whom  they  were  payable  to  receive  them,  is  a  complete  discharge  of 

'  3  Sand.  54. 
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ihe  contract,  the  title  of  the  property  thenceforth  being  in  the  person 
to  whom  tendered,  and  the  tendeicr  holding  the  possession  of  them  as 
his  bailee.  In  such  a  case,  if  he  should  sell  them  he  would  be  answer- 
able for  their  value,  but  he  is  not  responsible  for  their  safe  keeping, 
unless  they  are  injured  by  his  carelessness.  His  position  is  similar  to 
that  of  an  accidental  finder  of  goods,  who  is  responsible  only  for  gross 
carelessness.'  Where  the  defendant  ordered  a  machine  to  be  deliv- 
ered to  A.  for  him,  and  accordingly  the  defendant  delivered  six 
machines,  exactly  alike,  to  A.,  for  six  purchasers,  A.  being  one,  held 
that  this  was  a  sufficient  tender,  A.  being  at  liberty  to  take  either  of 
the  six.  He  could  not  decline  to  accept  because  one  was  not  sent 
expressly  to  him." 

§  1241.  The  rule  in  relation  to  a  tender  of  money  due  upon  a  debt 
is  different.  There  the  tender  is  not  a  bar  of  an  action  for  the  amount 
of  the  debt  tendered,  but  simply  a  bar  to  t';o  recovery  of  interest  and 
costs  upon  it ;  for  the  debt  still  exists,  and  must  be  paid.'  If,  before 
a  foreclosure,  a  tender  is  made  of  the  money  due  upon  a  mortgage, 
the  lien  is  discharged,  though  it  is  made  after  the  law  day,  and  not 
kept  good."  In  order  to  avail  himself  of  a  tender  before  suit  brought, 
the  defendant  must  pay  the  money  into  court,  and  allege  that  fact  in 
his  answer.'^ 

§  1242.  The  tender  may  be  made  by  any  person  whom  the  party 
authorizes  to  do  it,  as  his  agent  or  servant,"  but  not  by  a  stranger.'  So 
a  stranger  may  make  a  tender  for  an  idiot ;  a  relative  for  a  minor, 
although  he  is  not  his  guardian,  and  a  member  of  a  school  district 
for  the  district ;  a  subsequent  ratification  will  make  it  valid,  though 
it  was  originally  without  authority."  One  of  several  debtors,  whether 
the  obligation  is  joint  or  several,  may  make  the  tender.  It  must  be 
actually  offered  to  the  party  to  whom  it  is  made,  unless  waived  or 
dispensed  with  by  the  act  of  the  creditor.'  It  is  not  enough  to  say, 
I  am  ready  to  pay  the  debt  or  deliver  the  property.     If  money,  it 

'8  John.  474.     13  Wend.  95.     2  Kent's  'C6  Barb.  232.    S.  C.  SH  N.  Y.  421.    11 

Com.  508.     16  N.  Y.  582.     21  Ind.  238.  Ga.  570. 

"  9  "Wis.  146.     See  infra,  §  124':!.  '  Co.  Litt.  6.     1  Rawle,  408.     2  Fairf. 

=  5  Cowen,  248.     17  John.  253.     2  id.  188. 

24.     12  id.  274.     4  Greene  (Iowa),  97.  °  15  Wend.  637.     2  Transcript,  36.    46 

'  21  N.  Y.  343  and  refs.     See  41  Barb.  Barb.  227.     1  Wis.  141.     25  Iowa,  198. 

896.     66  Barb.  232.  18  Conn.  18.     12  La,  Ann.  286.     34  Ah. 

»61N.  Y.  317.     9  Hun,  334  138.     41  C;il.  420.     1  Eing.  H.  H.  253. 

"  2  Maule  &  S.  86.     2  Can-.   &  P.  7  ;,  fi  -o  2  II  -.Ij  £;  J.  83. 
Cr.>.  Eliz.  48.     2  Phil.  E/.  134. 
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must  be  sliown  and  offered ;  if  articles  of  personal  property,  they 
must  be  shown  and  a  delivery  offered,  and  the  tenderer  should 
declare  upon  what  accouiit  it  is  made.'  A  declaration  of  being 
reaiy  to  pay,  but  keeping  the  money  in  a  bag  under  the  debtor's 
arm,  or  in  Ms  pocket,  is  not  such  an  oifer  as  amounts  to  a  tender," 
though  it  would  have  been  good  in  the  former  case,  if  the  bag  had 
been  offered  with  the  money  in  it,  and  the  tenderer  be  able  to  prove 
the  amount  sufficient ;  for  it  is  the  duty  of  the  tenderee  to  tell  it, 
and  examine  its  goodness.'  Where  the  creditor  was  passing  in  a 
wagon,  and  the  debtor  tendered  him  money  which  he  held  out  in 
his  hand,  but  the  creditor  did  not  stop  his  team  or  make  any  reply, 
it  was  held  not  a  good  tender.*  So,  also,  a  simple  inquiry  as  to 
whether  a  party  will  take  the  money  is  not  a  tender."  However, 
the  actual  production  of  the  money  may  be  dispensed  with  by  the 
conduct  of  the  tenderee,'  as  if  he  refuse  it  because  it  is  too  much ; ' 
or  because  it  does  not  amount  to  the  debt  due,  together  with  another 
debt  not  due  the  tenderee,  but  which  he  insists  on  receiving ;  *  or 
where  he  tells  the  tenderor  he  need  not  give  himself  the  trouble  to 
produce  the  money  for  some  reason  which  he  assigns,  or  without 
assigning  any  reason,"  or  insists  that  more  is  due ; '°  but  the  circum- 
stance of  demanding  more  .than  is  due,  is  not  sufficient  to  excuse  an 
actual  tender  oi  what  is  due  ; '"  and  notwithstanding  a  refusal  to  accept 
by  the  tenderee,  the  tenderor  must  show  that  the  money  is  ready 
about  him,  in  his  pocket  or  in  his  dtesk,  which  is  present,  &c.,  or  the 
refusal  will  not  make  it  a  good  tender.'"  Indeed,  it  is  unsafe  to 
dispense  with  its  actual  production,  by  the  hand  of  the  tenderor," 
mless,  indeed,  he  be  told  expressly  not  to  produce  it ;  and  a  refusal 
to  receive,  must  be  absolute,  in  order  to  dispense  with  the  production 
of  the  money.  Refusing  till  the  creditor  consult  his  attorney,  is  not 
q,  refusal  in  law.'^ 
§  1243.  Where  specific  articles,  such  as  stock  in  the  funds,  or  any 

■  Lateh.  70.     1  Wis.  141.  '  3  Term  R.  683. 

=  Noy,  74.     15  Wend.  637.  46  Barb.          =  3  Term,  683.     2  Car.  &  P.  77. 

2i7.     22  111.  643.     21  id.  590.  >«  Peaks,  88.     6  Wend.  22.     61  Mo. 

'  5  Coke,  115.     22  111.  127.  1  Walk       565. 

369.  "  6  Wend.  22. 

*  30  Vermont  R.  577.  '"  5  Esp.  48.     21  111.  570.     22  id.  643. 

'  22  lU  643.  See  11  Iowa,  30.     14  id.  115. 

'  20  Baxb:  509.     46  id.  227.     1  Wis.  >«  15  Wend.  637. 

141.  "  1  Coxe,  174.     5  Iowa,  317. 

'  Infra,  §  1245. 
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other  chose  in  action  which  is  the  subject  of  an  assignment,  cattle, 
grain,  articles  of  manufacture,  goods,  or  other  choses  in  possession 
are  to  be  tendered,  all  the  authorities  agree  that  the  party  making  the 
tender  must  do  everything  in  his  power  to  place  himself  in  a  state  of 
perfect  readiness  to  perform,  or  the  tender  will  not  be  complete, 
whether  the  tenderee  be  present  or  not.'  Thus,  where  the  consent  of 
a  director  is  necessary  to  the  assignment  of  stock,  it  must  be  obtained, 
though  the  practice  be  to  give  consent  of  course ;'  and  where  a  note  is 
payable  in  shop  work,  the  articles  must  be  particularized  and  set  out, 
otherwise  the  plaintiff  will  be  barred  of  his  action  by  the  tender, 
without  being  able  ever  to  recover  the  articles  tendered,  for  want  of 
their  being  particularly  distinguished  and  described.'  The  effect  of  a 
tender  being  to  place  the  goods  at  the  risk  of  the  vendee,  while  there 
remains  any  act  to  be  done  by  the  vendor,  in  separating  the  goods 
from  others,  with  a  view  to  determine  their  quantity  or  identity,  or 
the  price,  the  tender  is  incomplete  ;  because  till  this  be  done  they  are 
not  at  the  risk  of  the  vendee,  but  the  vendor.*  Thus,  where  the  ven- 
dor was  to  count  certain  skins  sold,  in  order  to  ascertain  the  price, 
under  an  agreement  to  pay  so  much  for  such  a  number ;'  or  to  weigh 
out  certain  flax  sold,  lying  at  the  wharf,  as  part  of  a  large  quantity 
from  which  it  was  not  yet  severed  by  the.  process  of  weighing,  and 
the  purchaser  therefore  could  not  know  his  part ;'  or  a  parcel  of  hemp 
sold,'  it  was  held  that  the  counting  and  weighing,  respectively,  not 
having  been  performed,  the  prop«rty  did  not  pass,  and  of  course  a 
tender  could  not  have  been  insisted  on,  under  a  general  rule,  that 
where  any  act  yet  remains  to  be  done  by  tlie  purchaser,  to  prepare  the 
goods  for  delivery,  the  property  does  not  pass,'  and  the  essential  object 
of  identifying  the  goods,  and  giving  the  tenderee  a  remedy  for  them  by 
caption,  trover  or  other  action  to  obtain  the  goods,  or  the  value  of  them, 
is  not  yet  obtained.  Tliis  is  essential ;  for  the  party  is  not  to  be  deprived 
of  all  remedy  upon  his  contract,  unless  another  remedy  be  furnished 
him  by  passing  the  property  of  the  chattels,  and  placing  them  com- 
pletely under  his  control."  The  usual  and  decisive  test  in  cases  of  this 
kind,  is  to  consider  at  whose  risk  the  subj  ect  of  the  contract  was. '"   As  in 

'  1  Str.  504.  3  John.  Cas.   2j3,  per  ^  2  Camp.  240. 

Radcliff,  J.  «  2  Maule  &  Selw.  397. 

"  1  Str.  504.  See  also  4  Cowen,  452,  '  5  Tatmt.  617. 

S.  P.  "  15  John.  351.     21  Ind.  238. 

'  1  Root,  443,  444.      20  Wend.  198.  » 1  Root,  443,  444. 

See  9  Wis.  146.  Supra,  §  1240.  «>  9  Pick.  560. 

*  Ante,  j  1240.  5  John.  119.4  Cow.  452. 
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ihe  case  of  properly  macle  by  a  manuf act-.»eT,  wlio  owns  the  materials 
and  is  making  the  article  {e.  g.,  a  wagon),  on  contract.'  In  such  a 
■case,  where  a  wagon  ^-as  bnllt ,  by  the  plaintiff's  intestate  for  the 
defendant,  in  pursuance  of  a,  contract,  but  was  not  completely  finished 
at  the  time  of  the  intestate's  death,  and  within  the  time  prescribed  by 
the  contract,  it  was  held  that  the  title  of  the  wagon  did  not  vest  in 
the  defendant,  but  was  tlBarly  in  the  plaintiff,  and  could  not  pass  to 
the  defendant,  except  by  a  new  agreement  or  an  actual  delivery.'  A 
delivery  of  property  to  the  vendee,  to  be  pat  in  a  marketable  con- 
dition, and  to  bs  paid  for  thereafter  by  weight  to  be  subsequently 
ascertained,  is  a  conditional  delivery,  and  does  not  pass  the  right  of 
property  to  thie  v«ndee  ■;  and  where  anything  remains  to  be  done, 
■either  by  the  vendor  or  vendee,  before  the  sale  is  complete,  the  title 
to  the  pTOpetty  does  not  pass,  although  it  be  placed  in  the  possession 
«f  the  vendee.' 

§  1244.  A  tender,  whether  of  goods  or  money,  must  be  without 
qualification  or  condition.  The  tender  should  be  irrespectivB  of  any 
other  act;  that  is,  there  must  be  nothing  raising  an  implication  that 
the  debtor  intends  to  -cut  off  or  bar  a  claim  for  any  amount  beyond 
the  sum  tendered.*  It  is  therefore  not  a  good  one  when  made  with  a 
declaration  that  it  is  to  be  in  full  of  all  the  demands  of  the  creditor, 
or  where  a  Teceipt  in  full  is  required,  or  a  satisfaction  piece,  or  an 
intimation  is  made  that  one  is  expected."  So,  if  a  tender  is  made 
upon  condition  that  certain  securities,  to  which  the  debtor  is  not 
entitled  be  delivered  to  him.*  But  in  case  of  tender  of  the  amount 
owing  upon  a  negotiable  promissory  note  or  bill  of  exchange,  the 
endorser  being  entitled  to  the  note  or  bill  in  order  to  indemnify 
himself  by  a  collection  of  prior  parties,  may  accompany  the  tender 
with  a  condition  that  the-  note  or  bill  be  surrendered  to  him."  The 
same  rule  applies  to  the  tender  by  an  acceptor  to  the  holder  of  a  bill 
of  exchange,  or  by  one  of  several  makers,  or  by  a  sole  maker." 
But  if  the  holder  has  other  claims  upon  the  bill  than  those  against 
the  person  making  the  tender,  he  cannot  require  that  it  be  delivered 
to  him."    A  party  who  makes  a  tender  for  a  deed  under  a  contract, 

« 15  John.  351.  Barb.  579.    7  Dowl.  &  R.  119.    30  Conn. 

'  See  9  Kck.  560,  561,  pes-  Wilde,  J.  344. 

»  7  Wend.  404.  *  23  Wend.  342. 

*  45  Barb.  579.     1  Wis.  147.    3  Kan-  '  8  Bart.  408. 

Baa,  243.  2  Gar.  &P.  50.  50  How.  Pr.  '  3  Seld.  486.  7  Barn.  &  C.  90.  2 
337.     53  id.  356.    49  Ind.  269.  Hill,  482. 

•  20  Wend.  47»     3  Phil.  Ev.  134.     4S         '  3  Sand.  213. 
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need  not  part  witli  his  money  until  he  receives  his  deed.  Conse- 
quently, though  the  vendor  offers  to  take  the  money,  if  he  refuses  to 
make  the  deed,  the  money  need  not  be  paid,  and  the  law  considers 
the  tender  as  refused.'  It  is  held  in  Michigan,  that  where  one  holds 
property  by  virtue  of  a  mechanic's  lien  thereon,  and  the  owner  tenders 
him  the  amount  due,  upon  condition  that  the  property  be  delivered 
up  to  him,  the  tender  can  hardly  be  called  conditional,  so  as  to  be  null 
on  account  of  this  proviso.'  Where  one  owed  debts  to  several  creditors, 
who  came  together,  and  he  tendered  them  a  gross  sum  amounting  to 
all  their  claims,  which  they  refused,  and  insisted  upon  more,  the  tender 
was  held  sufficient,'  If,  however,  one  of  the  number  had  offered  to 
receive  the  amount  of  his  claim,  the  debtor  should  have  separated  the  i 
sum  from  the  aggregate  tendered  and  paid  it. 

§  1245.  If  A.  be  indebted  to  B.  in  divers  distinct  sums  of  money,  he 
may  make  a  tender  of  any  one  of  the  sums ;'  and,  indeed,  one  case 
holds  that  the  vexatious  tender  of  part  of  an  entire  debt  will  stop  the 
interest  of  so  much  as  is  tendered.  °  A  tender  of  more  money  than  is 
due,  is  good  for  what  is  due ;  for  the  greater  includes  the  less,  and  it 
is  at  the  peril  of  the  tenderee  if  he  take  more  than  is  due ;  but  this 
is  to  be  understood  of  a  tender  in  specie,  and  the  rule  is  otherwise 
where  the  tender  is  in  bank  notes."  But  even  in  case  of  such  a  tender 
in  bank  notes,  the  tender  will  be  so  far  good,  if  it  is  not  objected  to 
for  the  reason  that  it  is  for  too  much,  but  for  some  other  reason.'  A 
tender  is  good,  though  the  money  tendered  be  mixed  with  other 
moneys."  If  the  party  be  bound  to  tender  certain  goods,  or  a  certain 
sum  of  money,  at  the  election  of  the  tenderee,  at  a  day  and  place  cer- 
tain, the  election  of  the  tenderee  to  be  made  at  such  day  and  place, 
both  the  goods  and  the  money  must  be  tendered,  for  by  the  terms  of 
the  contract  he  may  then  elect  which  he  will  take." 

§  1246.  In  strictness  no  money  is  a  lawful  tender  except  such  as  is 
made  current  by  act  of  congress."  The  Constitution  of  the  United 
States  provides  that  no  state  shall  make  anything  but  gold  or  silver 
coin  a  tender  in  payment  of  debts."     By  various  acts  of  congress,  all 

•  27  111.  93.  '  Peake,  88.    5  DowL  &  R.  289.    Gow. 

=  9  Mich.  9.  122. 

'  Peake's  Cas.  88.  °  3  T.  R.  683. 

'  Bro.  Tender,  PI.  39.  '  1  Leon.  68.     Infra,  §  1252. 

°  1  Campb.  184,  in  note.  "  See  11  Iowa,  583,  where  it  ia  held 

°  2  Str.  916.  5  Coke,  115.  8  Cowen,  that  the  creditor's  own  indebtedness  or 
48.     Supra,   §   1242.     3   Camp.    70.     5      paper  is  not  a  good  tender. 

Mees.  &  W.  306.  "  Cons.  U.  S.  art.  1,  §  10. 
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gold  and  silver  coins,  issued  from  the  mints  of  tlie  United  States,  are 
made  a  legal  tender  by  tale  at  their  standard  value.'  By  act  of 
March  3,  1843,  the  gold  coins  of  Great  Britain  of  not  less  than  915^ 
thousandths  in  fineness  are  made  a  legal  tender  at  ninety-four  cents 
and  six  mills  per  pennyweight ;  and  the  gold  coins  of  France  of  not 
less  than  899  thousandths  in  fineness,  at  ninety-two  cents  and  nine 
mills. per  pennyweight.  By  the  same  act,  Spanish  pillar  dollars,  and 
the  dollars  of  Mexico,  Peru,  and  Bolivia,  of  not  less  than  897 
thousandths  in  fineness,  and  415  grains  in  weight,  are  made  a  tender 
by  tale  at  one  hundred  cents,  and  five  franc  pieces  of  France,  of  not 
less  than  900  thousandths  in  fineness,  and  384  grains  in  weight,  at 
ninety-three  cents.  By  provisions  contained  in  acts  of  June  25  and 
28,  1834,  not  aff'ected  by  the  act  of  1843,  the  gold  coins  of  Portugal 
and  Brazil,  not  less  than  twenty-two  carats  fine,  were  made  a  legal 
tender  at  ninety-four  cents  and  eight  mills  per  peimyweight ;  and  the 
gold  coins  of  Spain,  Mexico,  and  Colombia,  not  less  than  twenty 
carats  and  three  grains  and  seven-sixteenths  of  a  grain  in  fineness,  at 
eighty-nine  cents  and  nine  mills  per  pennyweight ;  and  the  dollars  of 
Chili  and  Central  America,  weighing  not  less  than  415  grains,  and 
those  restamped  in  Brazil  of  the  like  weight,  and  of  not  less  fineness 
than  two  ounces  and  fifteen  pennyweights  of  pure  silver  in  the  Troy 
pound,  were  made  a  tender  by  tale.  Provision  is  made  for  an  annual 
assay  of  the  foreign  coins  thus  made  tender,  and  a  report  to  congress 
thereon.  It  is  held,  in  Illinois,  that  silver  or  gold  coins  of  the  United 
States,  coined  prior  to  June  1,  1853,  are  a  legal  tender  for  all  debts  of 
any  amount,  at  their  nominal  value." 

§  1247.  During  the  recent  rebellion,  the  necessities  of  the  govern- 
ment compelled  it  to  pass  laws  for  the  issue  of  paper  money;  by 
chapter  thirty-three  of  the  laws  of  the  United  States,  for  1862,  passed 
February  25th,  in  that  year,  the  secretary  of  the  treasury  was  author- 
ized to  issue  treasury  notes,  not  bearing  interest,  payable  to  bearer, 
at  the  United  States  Treasury,  in  sums  of  not  less  than  five  dollars 
each,  and,  in  all  not  exceeding  one  hundred  and  fifty  millions  of  dol- 
lars, at  any  time.  By  the  same  act,  section  one,  these  notes  were 
made  "  receivable  in  payment  of  all  taxes,  internal  duties,  excises, 
debts  and  demands,  of  every  kind,  due  to  the  United  States,  except 
duties  on  imports,  and  of  all  claims  and  demands  against  the  United 

■  See  16  Ind.  306.     4  Mich.  350.     The      amorait  of  thirty  cents  only.     16  Ind, 
three  cent  pieces  are  a  tender  to  the     306. 

'  18  Illinois,  333. 
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States  of  every  kind  whatsoever,  except  for  interest  npon  bonds  and 
noteSj  which  shall  be  paid  in  coin,  and  shall  also  be  lawful  money,  and 
a  legal  tender  in  payment  of  all  debts,  public  emd  private^  wiffim  the  United. 
States,  except  duties  on  imports  and  interest  as  aforesaid"  As  the  neces- 
sities of  the  government  continued  and  increased,  other  similar  stat- 
utes were  passed,  particularly  on  March  17, 1862,  July  11, 1862,  and 
Jane  30,  1864. 

Serious  doubts  as  to  the  constitutionality  of  the  clauses,  in  these 
enactments  making  this  paper  money,  or  "greenbacks,"  as  they  are 
popularly  called,  a  legal  tender  immediately  arose;  but  the  highest 
courts  in  all  but  one  or  two  of  the  states,  sustained  them  in  this 
respect,  to  which  decisions  the  people,  with  a  patriotic  impulse,  gave 
a  cordial  assent.  But  finally  a  ease  arising  in  Kentucky,  and  pre- 
senting the  sole  question  whether  the  enactments  in  question  were 
constitutional  in  respect  to  debts  contracted  prior  to  the  passage  of 
the  first  one,  to  wit,  February  25,  1862,  came  before  the  supreme 
court  of  the  United  States,  where  after  much  deliberation,  a  decision, 
was  rendered  on  the  seventh  day  of  February,  1870,  by  Chief  Justice 
Chase  (with  whom  a  majority  of  the  court  concurred — Justices'  Mil- 
ler, Swayne  and  Davis,  dissenting),  holding  that  the  acts  in  questioa 
were  unconstitutional,  and  of  no  effect  in  respect  to  all  debts  con- 
tracted prior  to  the  said  25th  day  of  February,  1862 ;  and  that,  con- 
sequently, so  far  as  such  debts  are  concerned,  only  specie  is  a  legal 
tender,  as  under  the  prior  laws.  But  so  far  as  debts  contracted  since 
said  February  25th,  1862,  are  concerned,  no  decision  or  intimation 
was  made,  aside  from  the  tenor  of  the  chief  justice's  argument.  And 
therefore,  as  to  such  debts,  the  state  decisions  holding  that  the  laws 
referred  to  are  constitutional,  and  the  treasury  notes  therein  author- 
ized to  be  issued  are  a  legal  tender  for  all  debts  contracted  since  Feb- 
ruary 25th,  1862,  are  yet  binding  and  of  full  effect.  Since  then, 
numerous  cases  have  decided  the  constitutionality  of  the  act,' 

§  1248.  The  fractional  currency  which  is  issued  under  the  Laws  of 
the  United  States,  passed  June  30th,  1864,  ch.  172,  before  referred  ia, 
section  5,  is  not  a  legal  tender,  except  for  debts  due  the  United  States^ 
in  sums  of  not  over  five  dollars. 

§  1249.  A  tender  in  bank  notes  is  not  good  if  objected  to,  but  if 
not  objected  to  for  that  reason,  i.  e.,  becoMse  they  a/re  bank  notes,  it  is 


» 27  N.  Y.  400.    12  WaU.  457.    52     Barb.  427.    44  Cal.  638.    38  Mo.  458. 

69  IIL  70.    46  lad.  4Q5. 
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a  good  tender.'  And  so,  if  the  party  agree  before  the  day  of  pay- 
ment to  take  bank  bills,  but,  when  tendered,  refuses  them,  provided 
they  are  current.^  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
court,  in  United  States  Bank  v.  Bank  of  Qem-gia  (10  Wheat.  347),  holds 
the  following  language ;  "  Bank  notes  constitute  a  part  of  the  common 
currency  of  the  country,  and  ordinarily  pass  as  money.  When  they 
are  received  as  payment,  the  receipt  is  always  given  for  them  as 
money.  They  are  a  good  tender  as  money,  unless  specially  objected  to." 
A  tender  of  a  bank  check  in  payment  of  a  debt,  is  good,  if  all  objec- 
tion based  on  account  of  its  being  a  check,  is  waived,  and  its  amount 
only  is  objected  to.  But  mere  silence  is  not  such  a  waiver.'  Of  course, 
if  the  tender  by  check  is  made  at  the  place  and  time  where  the  con- 
tract was  to  be  performed,  when  the  creditor  is  not  present  and  has 
no  opportunity  to  object,  it  is  not  good.''  And,  generally,  if  objection 
is  specifically  made  to  the  tender,  on  certain  grounds,  those  not  named, 
are  deemed  waived. °  A  grantee  is  not  bound  to  accept  a  deed  which 
has  never  been  acknowledged,  though  purporting  to  have  been."  Nor 
is  a  creditor  bound  to  accept  money  which  the  debtor  has  obtained 
unlawfully,  as  by  embezzlement.' 

§  1250.  If  the  money  in  which  a  tender  is  legally  made,  afterward 
become  current  at  a  less  value,  or  even  cease  to  be  current  at  all,  the 
tenderee  must  bear  the  loss;'  but  the  answer  ought  to  state  specially 
the  kind  of  money  tendered,  and  must  aver  that  the  defendant  was 
always  ready  to  pay  that  very  money,  and  he  must  bring  the  same 
identical  money  which  he  tendered,  into  the  court,  upon  his  answer." 
But  where  a  tender  is  made  of  more  than  is  due,  it  is  not  necessary  to 
keep  good  the  whole  amount  of  such  tender."  The  question  whether 
or  not  the  money  has  been  brought  into  court,  is  not  for  the  jury, 
biit  for  the  court  to  decide."  In  cases  where  (as  in  real  estate 
mortgages)  the  only  effort  of  the  tender  is  to  extinguish  a  lien, 
and   does   not  operate   to   discharge   the   debt  or   sum  owing,  this 

'3  T.  R.  554.     2  Bos.  &  P.  525,  529.  °  23  Wend.  345.    2  Hill,  538.    2  Denio, 

25  la.  198.  196.     8  Barb.  408.     23  id.  490.     45  id. 

•"  7  Jolin.  476.  579.     16  III.  262.     28  id.  463.     11  Ind. 

« 7  Ohio,  N.  S.  257.  532.      5  Iowa,  481.      11  id.  30.      14  id. 

*  16  111.  262.  115.     17  id.  158.     25  id.  198.     4  Greene 

^24  Barb.  283.      26  id.  367,  372.      14  (Iowa),  97.   Infra,  §§1261, 1262.    Contra, 

Iowa,  516.     8  Ohio,  172.  38  N.  H.  191 ;   and  see  30  Mich.  128. 

°  9  Iowa,  247.  24  Vt.  636. 

'  6  Pai£re,  337.  "  24  Ind.  280. 

"  Dyer,  83.    Dav.  48,  &c.    1  Wash.  29.  "  16  Wis.  197. 
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averment  that  the  defendant  has  always  been  ready,  and  his  bringf- 
ing  the  money  into  conrt  is  not  necessary.'  Where  a  pleading 
avers  a  tender,  it  is  supported  by  proof  that  a  tender  was  waived." 
It  seems  reasonable  that  a  tender  of  goods  should,  nnless  they  are  to 
be  delivered  according  to  some  sample,  be  made  in  a  middling  kind 
of  goods  of  the  sort.'  And  it  has  been  held,  that  a  contract  to  deliver 
iron  made  in  a  certain  place,  is  complied  with  by  delivering  iron 
obtained  at  that  place,  which  the  contracting  party  believed  to  be 
good,  although,  upon  trial,  it  was  found  to  be  bad.*  A  note  payable 
"  in  leather,  such  as  suits,"  is  payable  in  such  leather  as  suits  the 
payee.'  If  a  note  is  payable  in  plank,  staves  and  heading,  one  must 
prove  a  tender  of  all  three  kinds,  in  order  to  bar  an  action,  and  not 
of  one  or  two  kinds  only,  amounting  in  value  to  the  note." 

§  1251.  If  a  place  of  payment  or  performance  be  mentioned  in  the 
contract,  the  tender  can  only  be  made  there.'  If  no  place  be  men- 
tioned for  paying  a  sum  of  money  in  gross,  it  must  be  tendered  to  the 
party  personally  if  in  the  state,  but  the  tenderer  is  not  bound  to  seek 
the  party  out  of  the  state  ;"  and  a  tender  to  a  mortgagee  at  his  house, 
or  at  the  place  where  the  money  was  borrowed,  if  seasonable  notice 
of  a  tender  there  be  given,  and  is  not  objected  to  by  the  mortgagee, 
is  good.'  To  the  above  rule  there  is  an  exception,  in  the  case  of  pay- 
ment of  rent.  A  tender  of  rent  may  be  either  to  the  person  of  the 
lessor,  or  upon  the  land  demised,  if  no  other  place  be  mentioned  in 
the  lease ;'°  and  a  tender  upon  the  land  is  good,  in  such  case,  whether 
the  rent  be  payable  in  produce,  money,  or  any  other  article,  book 
accounts,  for  instance.  The  reason  of  this  exception  to  the  general 
rule,  in  regard  to  contracts,  is  stated  by  Spencer,  Ch.  J.,"  to  be,  that 
"  rent  issuing  out  of  the  land,  savors  so  far  of  the  realibj,  that  it  is  pay- 
able on  the  leased  premises."  In  case  of  an  obligation  to  pay  in 
chattels,  if  the  parties  meet,  though  accidentally,  where  the  goods  are, 
at  the  proper  time  of  delivery,  they  may  be  delivered  there."  After 
a  tender  of  specific  articles,  it  is  not  necessary,  as  in  case  of  a  tender 

'  21  N.  Y.  351,  304.  «  8  John.  474.     Walk.  Miss.  401.    60 

»  5  Seld.  525.  N.  Y.  233. 

=  6  Bac.  Abr.  tit.  Tender,  &c.  (B)  23.  »  Id.     See  2  Peun.  R.  71,  per  Ross,  J. 

'  2  Watts,  367.  6  Whaxt.  831. 

°  ti  N.  Hamp.  R.  159.  ■<■  Bac.  Abr.  tit.  Tender,  &c.  (C),  and 

"  2  Hayw.  150.  authorities  there  cited.     6  Cowen,  728. 

^  6  Bac.  Abr.  tit.  Tender,  &c.  (C),  and  "  16   John.   222.     See  also  3  Kent's 

authorities  there  cited.     GO  Ind.   420.  Cora.  3d  ed.  468. 

Hard.  (Ky.)  71.  ■»  g  John-  477. 
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of  money,  for  ths  debtor  to  have  the  property  always  ready  ;  a  com- 
plete and  effectual  tender  vests  the  title  of  chattels  in  the  person  to 
whom  they  are  tendered,  but  it  is  otherwise  of  a  tender  of  money.' 
Should  the  creditor  be  called  on  to  name  a  place  of  delivery,  and  refuse 
to  do  so,  the  debtor  may,  beyond  all  doubt,  elect  some  reasonable  place 
himself,  which  he  should  do,  giving  notice  thereof  to  the  creditor,^  or 
he  may  plead  the  creditor's  refusal  specially,  in  discharge  of  his  obli- 
gation.'' 

§  1252.  In  a  previous  portion  of  this  Treatise'  we  have  given  a 
full  statement  of  the  law  relative  to  no'es  a.id  other  agreements  pay- 
able in  specific  chattels,  or  in  chattels  generally.  The  time,  and 
place,  &c.,  as  there  laid  down,  when  and  where  such  are  payable, 
controls  in  regard  to  a  tender  in  discharge  of  the  obligation.  In 
addition,  we  may  here  add  that  if  a  party  is  under  an  agreement  to 
pay  a  certain  debt  in  bulky,  articles,  it  is  held  that  after  the  creditor 
has  refused  to  accept  them,  it  is  not  necessary  for  the  defendant  to 
make  a  manual  tender  of  the  articles ;  that  it  is  sufficient  for  him  to 
notify  the  creditor  that  they  are  ready,  and  to  offer  to  send  what  will 
pay  the  debt.'  When  a  debt  is  payable  in  either  of  certain  articles, 
upon  the  demand  or  request  of  the  creditor,  no  action  will  lie  until 
the  creditor  has  made  his  election  of  the  articles,  and  made  demand 
therefor  at  the  proper  place,  and  in  the  mode  stipulated  in  the  con- 
tract." A  note  payable  in  "  wagon  work,"  means  wagons  or  parts  of 
wagons,  and  the  materials  and  labor  bestowed  upon  them,  and  requires 
no  specifications  of  the  kind  by  the  creditor.'  If  there  is  a  valid  lien 
on  the  goods,  tender  cannot  be  made  of  them  till  it  is  discharged, 
even  though  it  appears  that  the  lien  would  have  been  waived  by  those 
holding  it.° 

We  condense  from  this  section,  as  contained  in  the  last  edition  of 
this  Treatise,  as  follows  : 

If  a  merchant  give  a  due  bill  to  A.  payable  iu  goods,  and  no  time 
or  place  of  payment  be  designated,  the  due  bill  contains  an  acknowl- 
edgment that  A.  has  paid  him  iu  advance  for  the  amount  in  goods 
therein  expressed,  and  a  promise  is  implied  en  the  part  of  the  mer- 

'24Vt.  53.      67  Conn.  110.     24  Me.  "  Ante,  §  452. 

316.     13  Wend.  95;   but  see  1  N.   H.  »  26  Barb.  367. 

295,  °  36  Barb.  23.     1  Oregon,  227.     Ante, 

» 1  Wash.   326  to  32C!.      See  19  Ind.  I  1245. 
24.  '  19  Ind.  24. 

'  2  Penn.  R.  71,  per  Ross,  J.  ME.  D.  Smi.h,  000. 
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chant,  that  whenever  A.  shall  call  at  his  store,  and  present  the  due 
bill,  he  will  deliver  to  him  such  articles  as  he  shall  select  out  of  the 
goods  on  hand.  Indeed,  A.  is  to  be  treated  as  other  customers  are 
treated  ;  he  has  a  right  to  call  for  part  of  the  goods  at  a  time,  and  the 
merchant  has  no  right  to  require  that  the  whole  amount  shall  be 
received  at  one  time.  The  merchant  is  also  bound  to  deliver  the 
goods  at  the  marked  price,  and  has  no  right  to  charge  them  at  a 
higher  price ;  and  A.  has  no  right  to  require  the  price  of  the  goods  to 
be  reduced,  on  the  ground  that  he  can  purchase  the  same  goods 
cheaper  at  another  store ;  for  it  is  to  be  presumed  that  A.,  at  the  time 
he  made  the  contract,  knew  at  what  price  the  merchant  sold  his 
goods,  and  paid  a  consideration  accordingly.  And  where  payable 
generally  in  farm  produce,  mechanical  work  or  manufactured  articles, 
the  holder  may,  from  time  to  time,  call  for  such  articles  as  the  debtor 
has  in  his  line,  or  such  work  as  he  chooses  within  the  usual  scope  of 
the  debtor's  business,  and  the  debtor  is  bound  to  treat  him  as  any 
of  his  other  customers  should  be  treated.  And  although  the  creditor 
has  no  right  to  select,  from  the  debtor's  stock,  articles  engaged  to 
other  customers,  he  has  a  right  to  require  from  a  mechanic  or  manu- 
facturer, such  articles  as  he  usually  makes,  to  be  made  within  a 
reasonable  time.' 

§  1253.  "Where  a  tender  is  to  be  made  upon  a  certain  day,  the 
tenderer  should  be  ready  at  the  place  in  the  afternoon  of  the  day, 
prepared  to  make  it  when  the  person  to  whom  it  is  to  be  niade  arrives 
there,  and  he  should  wait  for  him.  The  tender  must,  however,  be 
made  a  sufficient  time  before  sundown  to  enable  the  person  to  receive 
it,  and  to  examine  and  tell  by  daylight  the  money  or  goods  tendered.' 
Where  a  vendee,  upon  a  contract  for  the  sale  of  an  article  to  be  de- 
livered at  a  certain  time  and  place,  brings  an  action  for  non-delivery 
he  need  not  prove  payment  or  tender  thereof,  if  he  show  he  was  ready 
to  pay  at  that  tiiae  and  place." 

§  1254.  Where  the  payment  is  to  be  made  in  labor  or  goods,  it  is 
implied  that  it  be  made  upon  a  reasonable  request,  and  a  special 
demand  is  necessary  before  action,  as  in  the  case  of  a  merchant's 
due  bill  payable  in  goods,  as  stated  ante,  section  1252,  where  it  must 
distinctly  appear  that  the  due  bill  has  been  presented  and  paiyment 
refused.'     In  like  manner,  where  one  borrows  an  article  to  return  it, 

,  '  Chipman  on  Con.  23  to  30.     20  Wend.  »  4  Seld.  182.     1  id.  155. 

103.     OCJowen,  51(5.     15  Ind.  1.  '5Cowen,516.     28111.397.     4  Greene 

"  ^0  "^^end.  198.  (Iowa),  56 ;  and  see  id.  59.    Taylor,  149. 
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or  to  return  a  similar  article,  as  one  bushel  of  wheat  to  return  another, 
no  action  can  be  maintained  upon  a  contract  without  averring  a 
request  for  the  payment,  and  a  refusal  to  comply  with  the  request.' 
It  is  held  in  Minnesota  that  a  demand,  where  payment  is  to  be  made 
in  work  and  labor,  is  necessary  if  no  time  and  place  is  designated 
therefor ;  but  that  if  they  are  designated,  no  demand  is  necessary.'' 

§  1255.  There  is  frequently  some  degree  of  nicety  in  determining 
when  a  party  would  be  warft,ntable  in  waiting  for  an  actual  demand, 
before  tender,  where  the  debt  or  duty  is  by  the  express  words  of  the 
contimct  made  payable  on  demand  or  on  request,  &c.  Whatever  may 
be  the  rale  where  the  obligation  is  to  so  pay  money,'  it  is  clear  that 
Avhere  there  is  a  promise  to  deliver  goods,  on  request,  whether  in 
consideration  of  a  precedent  debt  or  duty  or  not,  as  where  I  receive 
my  pay  for  an  article  and  promise  to  deliver  it  on  demand,  or  on 
request,  it  is  not  broken  without  an  actual  demand.'  And  this  is 
especially  the  case,  where  I  receive  goods  on  a  promise,  either  express 
or  implied,  to  re-deliver  or  return  them  on  request  or  demand.'* 

§  1256.  An  actual  request,  before  action  brought,  is  equally  neces- 
sary upon  an  obligation  to  perform  any  other  collateral  act  on  request, 
or  on  demand,  or  to  pay  a  penalty  on'request ;  as  in  the  following  and 
the  like  cases  :  To  pay  a  penalty,  on  request,  for  not  performing  an 
award  ;°  to  pay  all  the  money  another  has  expended  for  the  defend- 
ant, on  request ;'  to  pay  the  debt  of  a  stranger  on  request ;'  a  promise 
to  A.  to  pay  B.  ten  dollars  on  request ;  or  if  one  promise  to  purchase 
on  request  f  to  save  a  man  harmless  on  request ;  or,  on  payment  of 
ten  dollars,  to  deliver  a  bond  on  request ;-"  condition  of  a  bond  to 
make  the  plaintiff  free  of  the  joiner's  company  on  request,  at  the 
end  of  seven  years;"  and  where  notes  for  money  drawn  payable  at  a 
particular  place  on  demand,  are  declared  by  statute  to  be  considered 
payable  on  demand  at  such  place,  an  actual  demand  before  suit  is 
necessary,  at  the  place  specified  in  the  note.'''  And  in  cases  of  guar- 
anty to  pay  the  debt  of  another  yet  to  be  contracted,  the  guarantee  can- 
not sue,  till  he  has  given  notice  to  the  guarantor,  of  the  amount  of 
the  debt,  and  made  a  special  request  of  him  to  pay." 

'  3  Salk.  309.  '  3  Salk.  308. 

"  5  Minn.  392.  See  28  HI.  397.                     °  3  Salk.  309. 

=  Ante,  §  1177.  '°  Ci-o.  Car.  385,  6. 

'  5  T.  R.  409.  6  Mass.  R.  310.                     "  3  Salk.  309. 

»  Ante,  §  1254.  '"  18  John.  341. 

^  1  Saund.  32.  "  See  12  Pict.  133,  4,  5,  and  the  cases 

'  Cro.  Eliz.  73.  there  cited. 
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§  1257.  "Where  no  time  is  limited  within  which  the  request  is  to  be 
made,  the  party  may  make  it  at  any  time  during  his  life."  "Where  a 
promise  is  to  pay  on  the  happening  of  an  event  which  is,  or  may  be, 
as  well  known  to  one  as  the  other  of  the  parties,  no  notice  or  request 
is  necessary.  A  request  is  only  necessary,  where  the  happening  of 
the  event  is  exclusively  within  the  knowledge  of  the  promisee.'  If 
an  individual  receives  money  to  deliver  to  another,  as  a  bailee  with- 
out hire,  there  is  an  implied  contract  thSt  he  is  to  deliver  the  money, 
or  return,  or  account  for  it  within  a  reasonable  time,  and  if  he  neg- 
lects to  do  this,  he  is  liable  in  assumpsit ;  and  that  too,  without  a 
previous  demand.^  He  cannot  set  up  a  right  of  property  in  a  third 
person  to  defeat  a  recovery  by  his  bailor.*  If  B.  sell  A.  a  horse,  to 
be  paid  for  on  delivery,  A.,  in  an  action  for  the  non-delivery  of  the 
horse,  must  aver  and  prove  a  previous  request  to  B.  to  deliver  him.' 

§  1258.  A  tender  must  be  to  a  party  entitled  to  receive  it,  or  to  one 
of  several  parties,  as  one  of  several  mortgagees,  or  tenants  in  common, 
or  to  some  one  authorized  to  receive  it  for  them,  or  who  is  in  privity 
with  them."  And,  a  tender  to  an  executor,  even  before  he  has  proved 
the  will  is  good,  if  he  afterward  prove  it.'  So  to  the  assignee  of  a  con- 
tract; but  not  to  a  mere  stranger;  yet  on  a  bond  to  B.,  to  pay  him 
money  for  the  use  of  C,  a  tender  may  be' made  to  C,  he  being  the 
one  beneficially  interested;  though,  where  a  bond  is  to  B.,  to  pay 
money  to  C,  the  penalty  is  not  saved  by  a  tender  to  C,  for  the  condi- 
tion is  to  pay,  and  C.  may  thus,  by  his  refusal,  occasion  a  forfeiture  of 
the  bond.  A  tender  of  amends  to  a  bailiff,  who  has  distrained  beasts, 
damage  feasant,  is  not  good,  for  he  is  a  mere  servant,  having  no  power 
to  deliver  the  beasts.'  So  a  tender  to  an  attorney,  agent,  clerk  or  ser- 
vant, authorized  to  receive  money  in  the  transaction  of  the  business 
of  his  principal,  is  as  valid  as  a  tender  to  the  principal,  and  that,  too, 
although  the  principal  has,  in  the  particular  case,  revoked  the  general 
authority  of  the  agent,  for  the  purpose  of  avoiding  the  effect  of  a 
tender."     Going  to  the  plaintiif' s  house,  and  delivering  money  to  a 

■  Cro.  EUz.  136.  '  Bac.  Abr.  tit.  Tender,  &c.  (E.),  and 

"  10  Mass.  230.  the  authorities  there  cited. 

'  G  N.  Hamp.  R.  537,  540,  541,  542.  «  Bac.  Abr.  as  above. 

■*  1  Duer,  79.  "20  Wend.  436,  cases  cited  by  Senator 

'  1  Chit.  Gen.  Pr.  497.      5  T.  R.  409.  Edwards.     1  Gray,  600.     5  Taunt.  307. 

1  East.  204.  4  Bam.  &c.  26.     14  Iowa,  516.     Supra, 

"  1  Peld.  434.     21  N.  Y.  547.    28  id.  §  1230.     11  Maine,  475. 

226.     3  Term  R.  683.     1  Camp.  477.     4 

Wis.  314, 
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servant,  who  went  into  the  house,  but  came  back  and  returned  the 
money,  saying  that  the  plaintiff  would  not  receive  it,  but  it  must  be 
paid  to  his  attorney,  was,  by  Lord  Kenyon,  left  to  the  jury  as  evidence 
of  a  tender;  and  the  jury  found  for  the  defendant.'  A  tender  to  a 
clerk  of  the  creditor's  sub-agent,  residing  at  a  different  place  from  the 
place  of  payment,  is  not  good,  unless  the  clerk  had  especial  authority 
to  receive  it."  If  a  creditor  absents  himself,  to  prevent  a  tender  being 
made  to  him,  a  tender  may  be  made  to  some  proper  person  at  his 
residence." 

§  1259.  It  is  no  excuse  for  not  receiving  the  money,  that  the  claim 
is  left  with  an  attorney  for  collection;  and  if  a  merchant's  clerk 
should,  for  that  reason,  refuse  the  money  on  its  being  tendered  to  him, 
though  the  merchant  had  ordered  him  not  to  receive  it,  it  would  not- 
withstanding be  a  good  tender  to  the  principal,^  And  a  tender  of  the 
money  to  an  attorney,  with  whom  the  debt  is  left  for  collection,  is 
good,  even  though  the  creditor  revoke  his  power,  of  which  the  credi- 
tor is  informed  on  the  tender  being  made.  Notice  of  the  revocation 
should  have  been  given  before. ° 

§  1260.  If  the  tenderer  be  ready  at  the  place  and  time  appointed  to 
make  the  tender,  and  the  tenderee  do  not  attend  to  receive  the  money, 
or  other  thing  tendered,  it  is  the  same  thing,  in  effect,  as  an  actual 
refusal." 

§  1261.  The  answer  must  show  that  eveiy  requisite  necessary  to  the 
validity  of  a  tender  has  been  complied  with,  that  it  )nay  appear  that 
the  party  tendering  has  done  all  within  his  power  to  pay  the  debt  or 
perform  the  duty,  or  it  will  not  be  good.  Thus  it  must  not  only  aver 
a  readiness,  and  show  how  the  d^efendant  was  ready  in  case  of  a  ten- 
der of  specific  articles,'  but  it  must  state  an  offer  to  pay  or  perform 
not  only  at  the  day,  but  the  uttermost  convenient  time  of  the  day ; 
and  if  it  do  not  appear  from  the  answer  that  the  tenderee  was  absent, 
a  refusal  should  also  be  averred.' 

§  1262.  Where  the  debt  or  duty  is  not  discharged,  the  defendant 
must  also  aver,  that  he  has  been  always  ready  from  the  time  of  ten- 
der, and  still  is  ready,  though  this  would  be  obviously  unnecessary 
where  the  debt  or  duty  is  discharged  by  the  tender."    And  if  a  cer- 

'  1  Esp.  349.  '•  See  Bac.  Abr.  tit  Tender,  &.c,  (G.) 

=  3  Sand.  213.  '  1  Root,  443,  444. 

'  6  Barb.  258.  '  See  ante,  §  1250. 
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tain  day  be  mentioned  for  payment,  but  no  place  specified,  it  is  not 
enough  for  the  defendant  to  answer  that  the  plaintiff  was,  at  that  day 
out  of  the  state,  but  he  should  also  aver  that  he  was  ready  to  pay, 
and  BO  has  continued  and  still  is  ready,  from  the  time  of  the  tender,' 
Indeed,  the  answer  should  show  that  the  defendant  has  never  been  in 
default ;  for  if  he  neglect  to  teuder  the  money  at  the  proper  day  or 
place,  and  in  the  proper  manner,  his  tender  is  forever  gone.  It  should 
show  that  the  plaintiff  never  had  any  cause  of  action ;  and  always 
ready,  is  of  the  essence  of  the  defense." 

§  1263.  Where  a  tender  is  pleaded  to  a  money  demand,  the  plain- 
tiff' will  be  able  to  defeat  it,  by  showing  a  demand  and  neglect  or 
refusal  to  pay  at  any  time  after  the  debt  arose,  even  before  the  tender, 
Hence  the  plea  must  aver  that  the  debtor  has  been  ready  to  pay 
the  money,  not  only  since  the  tender,  but  from  the  time  the  money 
first  became  due."  The  money  tendered  must  be  forthcoming  on  its 
being  subsequently  demanded  by  the  creditor,  or  the  benefit  of  the 
tender  is  lost.*  And  where  there  are  joint  debtors,  this  subsequent 
demand  may  be  made  of  either  of  them.'  If  a  tender  has  once  been 
made  to  perform  a  contract  for  services,  or  chattels,  it  need  not  be 
repeated,  unless  the  creditor  has  signified  his  willingness  to  accept  it.' 

§  1264.  As  we  have  before  said,'  where  the  money  is  brought  into 
court  on  an  answer  of  tender,  the  plaintiff  is  entitled  to  it  at  all 
events,  and  this  even  though  he  should  afterward  be  nonsuited,  or  a 
verdict  or  judgment  pass  against  him.  And  even  if  the  money,  or 
any  part  of  it,  be  paid  in  through  mistake,  yet  if  no  fraud  or  deceit 
•were  practiced  upon  the  defendant,  which  led  him  to  the  mistake,  the 
court  will  not  suffer  it  to  be  restored,  either  in  whole  or  in  part.'  This 
rule  does  not  apply  to  actions  for  penalties.  In  these  cases,  unless  the 
plaintiff  recovers  the  amount  of  the  penalty,  he  is  not  entitled  to  any 
judgment." 

§  1265.  At  common  law,  a  tender  could  not  be  made  in  any  case, 
except  where  the  debt  or  .duty  was  certain,  or  capable  of  being  made 
certain  by  computation,  or  other  act  of  the  tenderer.  It  was  there- 
fore generally  confined  to  contracts  for  the  payment  of  money,  or 

'  Bac.  Ab.  Tender,  H.  2,  3,  and  cases  "  1  Stark.  258. 

there  cited.  « 1  Hilton,  98.    3  Iowa,  518. 
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some  other  specific  thing.  But  where  the  damages  were  assessed  by 
a  jury,  as  upon  a  contract  to  deliver  certain  specific  articles,  without 
any  price  being  affixed  to  them  by  the  contract,  a  tender  was  inappli- 
cable. The  provisions  of  the  Code  of  Civil  Procedure,  which  have  been 
quoted  at  length,  have  very  much  enlarged  the  relief  afi'orded  by  the 

,  practice.  Under  them  {ante,  §  1230)  the  tender  may  now  also  be 
made  .when  the  action  is  for  the  recovery  of  a  sum  "  which  may 
be  reduced  to  certainty  by  calculation,  or  for  a  casual  or  involuntary 
trespass  or  injury,"  in  which  cases  the  debtor  may  tender  any 
sum  of  money  which  he  conceives  a  sufficient  amend  for  the  injury 
done,  or  to  pay  the  plaintiff's  demand,  with  the  costs.  Under 
these  provisions,  the  plaintiff  may  either  accept,  or  decline  to  receive 
the  tender.  Whether  he  do  so  or  not,  is  perhaps  a  matter  of  no 
consequence,  so  far  as  concerns  the  liability  to  pay  costs  subse- 
quently accruing  in  actions  before  justices  of  the  peace.  It  is  other- 
wise in  actions  in  courts  of  record,  for  there,  in  case  the  plaintiff 
accept  the  tender,  he  cannot,  as  a  general  rule,  recover  costs  against 
the  defendant,  unless  he  recovers  a  judgment  of  at  least  fifty  dollars 
over  and  above  the  sum  tendered ;  the  costs  in  such  a  case  being 
determined  by  the  amount  of  the  subsequent  recovery.  In  justices' 
courts,  the  recovery  of  any  sum,  however  small,  carries  cost ;  and 
hence  there  can  be  no  doubt,  that  a  recovery  of  only  six  cents,  in 
favor  of  a  plaintiff,  who  has  accepted  a  tender,  the  judgment  being 
for  a  sum  over  and  above  the  amount  tendered,  will  carry  costs 
against  the  defendant.  If  the  plaintifi"  do  not  accept  the  tender,  in 
an  action  for  damages,  he  is  entitled  to  a  judgment  for  the  sura 
tendered  as  damages,  and  if  he  recover  no  more  than  the  sum 
tendered,  the  defendant  is  entitled  to  the  costs  accrued  subsequent  to 
the  tender,  but  if  he  recover  only  six  cents  beyond,  he  is  entitled  to 
costs.  And  even  after  a  refusal,  the  plaintiff  may,  at  the  trial,  elect 
to  accept  the  sum  tendered,  and  if  he  do  so,  the  defendant  is  bound 
to  pay,  or  a  verdict  must  be  rendered,  or  a  judgment  given  for  that 

''amount;  and  in  such  case,  the  costs  accrued  after  demand  and  a 
reasonable  time  to  pay,  will  be  deducted  from  the  costs  to  which  the 
defendant  is  entitled.  In  the  case  in  which  these  points  were  de- 
cided," Nelson  J.,  who  delivered  the  opinion  of  the  court,  in  com- 
menting upon  the  policy  and  effect  of  these  statutory  provisions, 
remarks :    "  If  the  plaintiff  refuses  to  accept  the  tender  and  proceeds 

'  13  Wend.  390. 
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in  the  action,  and  does  not .  recover  a  sum  exceeding  the  tender,  he 
must  pay  the  costs  accrued  after  the  tender;  which  is  but  the  appli- 
cation  of  the  ordinary  rule  of  paying  money  into  court.  (1  Saund. 
33,  c.  n.  2.  -' Archb.  Pr.  203.)  The  734th  section  very  properly,  in 
case  of  acceptance  of  the  tender,  puts  the  further  litigation  of  the 
plaintiff  under  the  peril  of  payment  of  costs  subsequently  accruing. 
*  *  *  In  the  other  case  a  recovery  of  six  cents  beyond  the  aimount 
tendered  gives  costs.  If  the  plaintiff  refuses  to  accept  the  tender,  it 
is  not  to  be  stricken  out  of  the  declaration,  because  his  only  mode  of 
collecting  it  is  by  means  of  the  judgment;  the  plain  tff  is  entitled  in 
any  event  to  a  verdict  and  judgment  equal  to  the  amount  tendered, 
When  money  is  brought  into  court  the  plaintiff  is  entitled  to  it." 

§  1266.  All  the  proceedings  in  cases  arising  under  the  provisions 
of  the  Code  should  be  entered  by  the  justice  in  his  docket  as  they 
occur.  He  is  required  by  the  Code  when  the  tender  is  accepted 
by  the  plaintiff,  to  make  an  entry  to  that  effect,  and  the  only  safe 
course  is,  in  all  cases  to  make  his  docket  a  faithful  record  of  all  the 
proceeding  in  the  cause,  whether  specially  required  by  statute  to  do 
60  or  not. 

§  1267.  If  the  tender  is  made  before  answering,  the  answer  might 
admit  the  indebtedness  or  liability  of  the  defendant  to  the  amount 
tendered,  and  state  the  facts  which  constituted  the  tender.  The 
defendant  should,  however,  be  prepared  to  pay  the  amount  of  the 
tender,  as  the  plaintiff  may,  after  his  refusal  to  receive  it,  change  his 
mind  and  elect  to  take  it,  and  if  he  does,  the  defendant  must  pay  it 
or  suffer  a  judgment  against  him  for  the  amount." 

§  1268.  If  the  tender  is  made  in  a  case  in  which  the  defendant  claims 
that  the  trespass  or  injury  was  casual  or  involuntary,  he  should  make 
out  such  a  case  by  testimony,  and  in  addition  to  the  ordinary  verdict 
of  a  jury,  in  case  there  is  one,  or  judgment  of  a  justice  where  the 
cause  is  tried  before  him  alone,  t'le  jury  should  find,  or  the  justice 
should  certify  upon  his  docket,  that  the  trespass  or  injury  for  which 
the  action  was  brought  was  casual  or  involuntary.  In  case  such  be 
the  finding  of  the  jury,  it  should  also  be  entered  upon  the  docket  of 
the  justice.'' 

§  1269,  The  answer  in  the  case  of  infancy  of  the  defendant,  may 
simply  allege  that  the  defendant  at  the  time  of  the  making  gf  the  con- 
tract complained  of  was  under  twenty-ons  years  of  age. 

'  13  Wend.  390.  « 13  Weud.  395. 
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YIII.  Justification  for  the  impounding  cattle  doing  damage. 

§  1270.  That  the  defendaut  before  and  at  the  time  of  the  wroBg. 
complained  of  by  the  plaintiff,  was  lawfully  possessed  of  a  certain 
close,  situate  in  the  town  of  Norwich,  iu  the  county  of  Chenango,  and 
because  the  said  cattle,  before  and  at  the  time  when  the  wrong  is 
^^upposed  to  ha\-e  been  (ommitted,  were  wrongfully  in  such  close, 
there  doing  damage  to  it,  he  took  the  same  cattle  so  doing  damage, 
and  drove  them  away  out  of  the  close,  to  a  common  pound  in  the  said 
town,  which  is  the  same  wrong  complained  of  by  the  plaintiff. 

If  the  beasts  were  impounded  before  the  damages  were  appraised, 
the  plaintiff  may  show  it,  in  order  to  make  the  defendant  a  tres- 
passer from  the  beginning.'  In  the  MS.  case  of  KiMe  v.  Haxton, 
it  was  held  by  Justice  Campbell,  at  the  Chenango  Circuit,  that  when 
the  fence-viewers,  in  appraising  damages,  included  damages  for  two 
distinct  trespasses  by  the  same  cattle  in  the  same  lot,  the  one  being  at 
the  time  when  the  distress  was  made,  and  the  other  a  very  short  time 
previously,  their  appraisal  was  void;  and  the  cattle  having  been 
sold  the  sale  and  all  proceedings  prior  thereto  are  void,  and  that 
the  owner  of  the  cattle  could  recover  their  value  from  the  person 
instituting  the  proceedings. 

§  1271.  Under  the  Revised  Statutes,  in  actions  brought  against  offi- 
cers for  acts  performed  in  the  discharge  of  their  oLicial  duties,  they 
might  plead  a  general  denial  and  give  the  matter  in  defense  under  it. 
This  method  of  pleading  being  abrogated  by  the  Code  of  Civil  Pro- 
cedure, in  all  cases  where  public  officers  are  sued,  they  should,  in  their 
answer,  state  all  the  facts  upon  which  they  rely  for  their  defense. 
Thus,  where  the  action  is  for  the  taking  of  property  levied  upon,  the 
answer  should  show  the  authority  by  which  the  levy  was  made.  If 
the  levy  were  made  upon  an  execution  against  the  plaintiff,  it  will 
be  sufficient  to  state  that  the  defendant  was  a  constable  of  the  county, 
that  he  had  in  his  hands  for  execution  the  process  upon  which  the 
levy  was  made,  and  that  he  made  the  levy  in  pursuance  thereof."  If 
the  action  is  brought  by  one  who  is  not  the  defendant  in  the  execu- 
tion, it  will  be  necessary  also  for  the  answer  to  state  the  recovery  of 
the  judgment  as  well  as  the  issue  of  the  execution,  and  if  the  judg- 
ment was  recovered  before  a  justice  of  the  peace,  to  show  that  it  was 
in  an  action  of  which  he  had  jurisdiction.'     The  latter  course  will  be 

•Ante,  §701,  sub.  4.  '  2  John.  46.     See  29  Barb.  111. 
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necessary  if  the  action  be  brought  against  the  plaintiff  in  the  execu- 
tion, or  any  of  his  agents.  He  must  show  a  good  justification  by  his/ 
iinswer. 

§  1272.  No  process  will  justify  an  officer  for  its  execution  in  an 
unreasonable  or  oppressive  manner,  or  with  a  design  to  vex  and 
oppress  the  party  against  whom  it  is  issued;  and  if  he  be  guilty  of 
any  improper  conduct  in  its  execution  an  action  will  lie  against  him. 
Thus,  wliore  a  constable  had  a  warrant  to  levy  a  fine,  and  refused  to 
take  sufficient  property  which  the  defendant  tendered  him,  and  took 
his  horse  with  the  avowed  intent  of  hurting  his  feelings,  an  action 
against  him  was  held  good.' 

§  1273.  "Where  several  defendants  justify  under  the  same  process' 
the  safer  way  for  thera  is  to  plead  separate  answers,  for  if  they  al 
justify  under  the  same  process  in  a  single  answer,  then,  although  the 
process  might  be  a  justification  to  some  of  them,  yet  if  it  is  not  as  to 
all  of  them,  the  justification  will  fail  as  to  all,  and  neither  of  them 
will  be  protected  by  it.  It  is  otherwise,  however,  where  the  answer 
is  a  simple  denial  of  the  statements  in  the  complaint,  for  then  one 
defendant  may  be  found  guilty  and  another  be  acquitted,  although 
they  have  answered  jointly."  The  reason  of  the  distinction  is  an 
obvious  one.  In  justifying  under  the  process,  the  defendants  admit 
(he  allegations  in  the  complaint,  knd  if  they  fail  to  justify  them  they 
are  in  default.  Where  the  answer,  however,  simply  denies  the  com- 
plaint, it  may  be  shown  to  be  true  as  to  some  of  the  defendants,  but 
entirely  groundless  as  to  others.  So  far  as  we  are  aware,  no  deci- 
sions have  been  made  since  the  Code  directly  on  this  point.  Such  as 
impliedly  touch  it  are  to  the  effect  that  the  law  remains  the  same  as 
when  these  prior  decisions  were  made. 

Defect  of  line  or  partition  fence, 
§  1274.  That  the  close  mentioned  in  the  complaint  lies  next  adjoin- 
ing to  a  certain  close  of  the  defendant,  situate  in  the  town,  &c.,  the 
easternmost  half  of  the  division  fence  between  which  said  closes  the 
plaintiff,  at  the  said  time,  when,  &c.,  was  legally  bound  to  keep  in 
repair;  but  that  at  the  said  time,  when,  &c.,  the, said  easternmost 
half  of  the  said  fence  was  out  of  repair,  by  means  whereof  the  cattle 
mentioned  in  the  complaint  escaped  from  the  defendant's  said  close 
into  the  plaintiff's  said  close,  and  did  the  damage  complained  of  by 

'  .5  John.  125.  '  2  Cainea,  lOS.     14  Jdlm.  166. 
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tiie   plaintiff,   which  are  -the   same   wrongs  complained  of  by  the 
plaintiff, 

'Close  a  puh'fi.c  higJiioay, 

■§  1275.  That,  at  the  time  -of  committing  the  'wrongs  in  the  com- 
plaint mentioned,  the  said  close  in  which  the  same  are  supposed  to 
liave  been  -committed,  was,  and  still  is  a  public  highway  ;  wherefore 
the  defendant,  at  the  said  time,  when,  &c.,  did,  with  his  horses  and 
wagon,  pass  along  th  i  isakl  highway,  as  he  lawfully  might,  using  the 
same  as  a  public  highway  ■;  and  because  the  same  was  then  and  there 
obstru-cted  by  the  said  rails  and  posts,  so  that,  without  the  removal 
thereof,  he  could  not  pass  as  aforesaid,  he  then  and  there  removed  the 
same  out  of  the  way,  in  order  to  pass  along  the  said  highway,  which 
are  the  \vrongs  mentioned  in  the  complaint. 

If  a  part  of  the  wrongs  complained  of  were  not  -committed,  deny 
so  much  of  them  as  were  not  committed,  and  answer,  as  above,  as  to 
those  which  are  to  be  justified. 

iX,     Tille  to  ra'd  pmperiy  in  question. 

§  1276.  The  provisions  of  the  €ode  of  Civil  ProceduTe,  in  relation 
to  actions  where  the  title  to  Teal  property  shall  come  in  question,  have 
been  given  in  a  former  part  of  this  work.' 

If  the  defendant  is  in  possession,  he  need  not  plead  title,  as  his 
possession  will  be  a  sufficient  defense  in  any  action  for  an  unlawful 
entry  or  trespass  thereon.* 

§  1277.  It  will  be  observed,  1,  that  the  justice  cannot  try  a  ques- 
tion of  title  under  any  circumstances  ;  2,  that  if  the  defendant  wishes 
to  interpose  a  defense,  whicli  depends  upon  defeating  the  plaintiff's 
title  to  land,  or  establisMng  his  own,  he  must,  by  adopting  the  course 
provided  by  the  Code,  oust  the  justice  of  jurisdiction  of  the  case; 
and  3,  that  if  it  appears  from  the  plaintiff's  showing  that  the  title  to 
land  is  in  question,  and  it  is  disputed,  the  justice  will  lose  his  juris- 
diction of  the  case.  The  Revised  Statutes  contained  a  similar  provi- 
sion.' The  Revised  Statutes  also  required  that  the  answer  setting 
xip  this  defense  be  put  in  at  the  joining  of  issue,  "and  not  after." 
As  this  last  limitation  is  not  in  the  Code,  a  question  has  arisen  in 
regard  to  the  power  of  the  justice  to  allow  the  defense  to  be  set  up 
after  issue  has  been  joined.    In  several  cases  in  the  Chenango  countv 

'  Ante,  §  721,  et  seq.  '"  2  R.  S.  236,  §5  59  t.- 
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{■ourt,  before  Hon.  Plorace  G-.  Prindle,  judge  thereof,  one  of  which  Is 
loporied,'  it  has  been  held  that  he  has  the  power,  and  the  same  riiir 
is  held  in  the  Ulster  county  court.'' 

§  1278.  The  objection  to  the  jurisdiction  of  the  justice,  on  the 
ground  that  the  title  of  real  property  ■will  come  in  question  in  the 
action,  may  be  interposed,  not  only  in  actions  for  direct  injury  to  the 
real  property  itself,  tout  in  all  actions  in  which  the  title  is  involved. 
Th-js,  where  the  action  is  for  breaking  the  plaintiff's  close  and  pass- 
ing over  his  land,  and  the  defense  is  that  the  defendant  had  a  private 
road,  or  an  easement  for  way  across  it,  he  must  answer,  showing  that 
tho  place  where  the  alleged  breaking  and  passing  took  place  was  his 
pri^'ate  road,  or  that  he  had  an  easement  for  way  over  it,  an  I  that 
the  breaking  and  passing  were  only  an  exercise  of  his  right ;  and  the 
justice  cannot  try  this  question,  although  the  parties  consent  that  he 
may  proceed  in  the  cause  and  dispose  of  it.'  It  is  not  necessary  that 
the  question  shall  be  whether  the  title  to  the  real  property  is  in  the 
plaintiff  or  the  defendant.  All  that  the  statute  requires  is,  that  the 
answer  shall  show  that  the  title  to  real  jDroperty  will  come  in  ques- 
tion ;  and  this  question  may  arise  where  the  title  is  in  some  stranger 
whose  right  may  furnish  ground  for  the  plaintiff's  action,  or  the 
delense  of  the  defendant.  Thus,  in  an  action  for  injury  to  real  prop- 
erty, an  answer  that  the  property  in  question  was  owned  by  the 
plaintiff  as  a  tenant  in  common  with  another,  who  is  not  joined  in 
the  action,  upon  its  face  shows  that  the  title  to  the  land  will  come  in 
question,  and  will  authorize  the  defendant,  on  his  furnishing  the  un- 
dertaking requirerl  by  the  Code,  to  oust  the  justice  of  his  jurisdiction. 

§  1279.  Where  the  answer  merely  sets  up  a  license,  and  does  not 
claim  any  further  interest  in  the  land,  the  title  does  not  come  in 
question,'  as  where  the  defendant,  who  is  sued  for  taking  rocks  from 
the  plaintiff's  land,  sets  up  an  agreement  that  he  should  enter  upon 
the  land  and  remove  them,  having  the  same  as  part  of  his  compensa- 
tion." And  for  the  same  reason,  an  action  for  overflowing  the  plain- 
tiff's land  by  means  of  a  mill  dam,  where  the  defendant  insists  that 
the  dam  was  erected  by  permission  of  the  plaintiff,  and  does  not 
question  the  plaintiff's  title  to  the  land,  but  simply  presents  the  ques- 
tion of  permission  or  license,  does  not  concern  the  iitle  to  lands,  and 

■  6  Abbott,  N.  S.  58.  '  4  Sand.  637.     Id.  722.     25  How.  Pr. 

=  36  How.  123.  289.     37  id,  15.     15  Ab.  449. 

'  6  Wend.  465.     15  id.  338  ;  also,  34  »  4  Sand.  722. 
N.  Y.  452.     Infra,  §  1279. 
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is,  therefore,  an  action  of  wliicli  a  jiicitice  has  cognizance:  though  if, 
in  such  an  action,  the  defendant  should  justify  under  a  prescription 
to  overflow  the  lands,  this  would  involve  a  question  of  title.'  A  right 
pf  way,  either  public  or  private,  over  a  man's  land,  raises  a  question 
of  title.' 

§  1280.  Under  a  similar  provision  of  a  former  statute  making  it 
the  duty  of  the  justice  to  dismiss  the  cause,  where  it  appears  on  the 
trial  from  the  plaintiff's  own  showing  that  the  title  to  lands  is  in 
question,  it  was  held  that  an  action  for  digging  up  the  soil  in  a  street, 
brought  by  the  owner  of  a  lot  bounded  on  the  street  which  had  been 
dedicated  to  the  public,  but  which  had  not  been  accepted  or  recog- 
idzed  by  the  local  oihcers  as  a  public  street,  presented  a  question  of 
title  to  land,  and  could  noi;  be  tried  in  a  justice's  court.'  In  that  case, 
the  street  not  having  been  used  by  the  public  for  twenty  years,  it  was 
necessary  for  the  plaintiff,  in  order  to  show  title  in  himself,  to  prove 
certain  explicit  acts  of  dedication,  such  as  a  map  laying  down  the 
street,  an  agreement  among  the  proprietors  that  it  should  be  a  public 
street,  and  his  own  title  deeds  bounding  him  upon  it  as  such ;  but  this 
evidence  the  supreme  court,  on  error,  held  that  the  Justice  had  no 
light  to  consider,  under  the  provision  of  the  statute  above  referred  to. 
In  that  case  the  court  further  held,  that  proof  of  actual  possession  of  a 
lot  adjoining  a  street,  shows  a  constructive  title  in  the  occupant  to  the 
soil  extending  to  the  center  of  the  street ;  but  to  give  such  title,  the 
street  must  have  been  accepted  by  the  public  as  such,  for  although 
dedicated,  if  not  accepted  it  remains  the  property  of  the  original  pro- 
prietor, subject  to  the  easement  or  right  of  way  of  the  purchasers  of 
lots  adjoining  the  street. 

§  1281.  To  constitute  a  dedication  of  lands,  they  must  be  set  apart 
to  some  puhlio  use,'  and  there  must  be  not  only  a  clear  intention  to 
dedicate,  but  there  must  also  be  an  acceptance,  either  by  formal  act 
of  the  public  authorities,  or  by  common  use  or  repair  under  circum- 
stances showing  an  intention  to  accept  and  enjoy  the  easement  for  the 
specific  purpose  of  the  proposed  dedication;  or  some  private  rights 
must  have  been  acquired  by  individuals,  with  reference  to  such  dedi- 
cation.'   Where  there  has  been  a  user  of  twenty  years,  the  law  pre- 

'2John.l85;  also,21N.  Y.  4&6.  15          ^  26  N.  Y.  105. 

Wend.  380.     7  Barb.  74.  *  19  JJ-  Y.  256.    21  id.  474.     26  Barb. 

=  34  N.  Y.  452.     1   Keyes,  ^5.  49      630.    37  id.  50.    17  111.  363.     Id.  416. 

5^,.|,_  641.  19  id.  634.     21  id.  439.     32  id.  271.     4 

9 20  Wend.  96.  CaJ.114.     Kid.  G42,    5  Wis. 467.     9 id. 
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riumes  a  dedication/  or,  in.  Indiana,  one  of  fifteen  years-.'  Laying  out 
streets  on  a  plan,  and  selling  land  thereby,  is  a  dedication,  at  least  soi 
far  as  the  grantees  are  concerned.' 

Whei'e  the  fiile  to  "real  pmperty  will  come  in  qixeslion. 

That  the  close  \or  the  house,  or  the-  lot}  mentioned  in  the  com- 
plaint in  which  the  wrongs  therein  mentioned  are  supposed  to  have 
been  committed,  was,  at  the  tim.e  of  the  comaiission  thereof,  the  close 
and  freehold  of  the  defendant,  ami  not  of  the  plaintiff,,  and  that  the 
defendant  had  the  right  to,  and  did  enter  thereon,  and  [here  enu- 
merate the  several  acts  which  the  defendant,  intends  to  justify]  which 
are  all  the  acts  in  the  complaint  comiilaiiiecL  of  against  him.. 

A.  B..,  defemdmit. 

Countersigned  by  me  this  February  1^  1869. 

Andkkw  Shepardson,,  Justice  of  the  Peace. 

If  there  be  contained  in  the  complaint  several  distinct  causes  of 
action,  the  answer  may  be  made  to  refer  to  all  of  them,  or  it.  n;ay 
answer  in  the  manner  above  indicated,  some  of  them,  and  may  cj:!- 
tain  another  and  distinct  answer  to  the  remainder,  or  it  may  incor;)9>r . 
rate  an  answer  t,o  them  by  adding  r 

— And  as  to  the  residue  of  the  wrongs-  in  the  complaint  stated,  the 
defendant  denies  them  [or  states;  giving  the  particulars  (rf  the 
defense.] 

§  1282.  Under  the  provision  of  the  2957th  section  of  the  Code, 
that  the  plaintiff,  in  the  action  in  the  sujjreme  court,  shall  complain 
for  the  same  cause  of  action  on  which  he  relied  before  the  justice,  and 
that  the  answer  shall  set  up  the  same  defense  which  the  defendant 
made  before  the  justice,  it  is  held  that  the  exact  form  of  words  which 
were  used  in  pleading  before  the  justice,  need  not  be  used,  and  that 
the  parties  are  only  confined  to  the  same  substantial  cause  of  action 
or  defense  ;  and  where  the  defendant  before  the  justice  pleaded  two 
distinct  matters  of  defense,  he  may  abandon  one  of  them,  but  he 
cannot  substitute  a  new  one  which  was  not  pleaded  before  the 
justice.*^ 

240.     4  Mich.  159.    6  id.  176.    71(1.432.  ^Slnd.  425.     10  id.  219.     15  id.  226. 

12  id.  401.  SInd.  378.  15  id.  201.  8  »  23  N.  T.  61.  (See  26  id.  105.)  H> 
Ohio,  N.  S.  440.  11  id.  274.  1  Oregon,  Ind.  451.  25  III.  153.  28  id.  488.  .  9 
59.     Id.  397.     See  8  Minn.  491.  Iowa,  450.     m  id.  339.     1  Oreg-on,  397. 

'  17  m.  249.     21  id.  439.     27  id.  414.      18  Wis.  118. 

13  Wis.  159.     Id.  663.  *  7  How.  Pi-.  406.     19  Wend.  123. 
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§  1288.  The  answer  will  not  prevent  the  justice  from  proceeding  in 
the  action,  unless  the  undertaking  provided  by  the  2352d  section  of 
the  code  is  delivered  to  him  with  it.'  The  defendant  wil  then  be 
prevented  from  questioning  the  plaiiitiflf's  title.  The  undertaking 
may  be  in  the  following  form : 

JUSTICE'S  COURT,  Chenango  county  —  Before  Edgar  G-arret, 

Justice. 


John  Doe, 

agt. 

Richard  Roe. 


The  defendant  having  set  forth  in  his  answer  to  the  complaint,  in 
this  action,  matters  showing  that  the  title  to  real  property  will  come 
in  question  herein,  which  answer  is  in  writing,  signed  by  the  defend- 
ant (or  by  Thomas  Noakes),  his  attorney,  I,  John  Den,  of  Afton,  as 
his  surety,  do  undertake  to  the  effect  that  if  the  plaintiff  shall,  within 
twenty  days  from  this  date,  deposit  with  the  said  justice  a  summons 
and  complaint,  in  an  action  in  the  supreme  court  or  the  county  court 
of  Chenango  county  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  such  deposit,  give  an  admission  in  writing  of  the 
service  thereof. 

February  1,  1869.  JOHN  DEN. 

If  the  defendant  has  been  arrested  in  the  action  the  undertaking 
must  further  provide :  "  That  he  will  at  all  times  render  himself 
amenable  to  any  mandate  which  may  be  issued  to  enforce  a  final 
judgment  in  the  action  so  to  be  brought."^  If  the  defendant  fail  to 
comply  with  the  undertaking  the  sureties  are  liable  therefor  to  an 
amount  not  exceeding  two  hundred  dollars.'  The  undertaking  must 
be  approved  by  the  justice  and  the  affidavit  required  of  sureties  on 
discharge  from  arrest  must  be  attached  thereto.  Sureties  must  in  all 
cases  be  residents  of,  and  householders  or  freeholders  within  the  State. 
The  word  freeholder  means  one  holding  an  estate  of  inheritance  or  for 
life  in  lands  or  hereditaments  appurtenant,  as  rents  of  land.* 

This  must  be  delivered  to  the  justice,  with  tho  answer,  in  order  to 
render  it  available  It  will  be  observed  that  the  provision  is  silent 
as  to  what  shall  be  done  with  it  afterward.  In  the  absence  of  any 
direct  authority  for  the  justice  to  deliver  it  over  to  the  plaintiff,  the 

'  (5  HiJ,  342.     27  Bai-b.  214.     Code,  §  =  Code  Ci\'il  Procedure,  §  2952.        .      - 

29.">.).  *  1  R.  S.  72'J,  §§  5  and  6.  Sid.  (Banks' 

^  A.nte,  §  721,  et  seq.  5th  edition)  10. 
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safer  course  would  be  for  him  to  retain  it,  subject  to  its  being  pro- 
duced by  him  in  case  any  subsequent  suit  between  the  parties  requires 
it.  Besides,  the  impropriety  of  putting  it  into  the  possession  of  the 
plaintiff  is  the  more  apparent,  when  we  consider  that  the  production 
of  it,  on  the  part  of  the  defendant,  may  be  necessary  in  order  to  entitle 
him  to  recover  his  costs  before  the  justice,  in  ease  the  plaintiff  fails  to 
commence  his  suit  in  the  supreme  court.  The  undertaking  need  not 
be  under  seal,  or  signed  by  the  defendant.  It  should  state  the  resi- 
dence of  the  surety.' 

§  1284.  Under  the  ancient  system  of  pleading,  where  a  plaintiff 
declared  against  the  defendant  generally  for  a  trespass  upon  or  in  his 
close,  in  a  particular  town,  without  particularly  describing  it,  and  the 
defendant  pleaded  that  the  said  close  was  his  freehold,  wherefore 
he  lawfully  committed  the  acts  complained  of,  the  defendant  could 
defeat  the  plaintiff 's  action  by  showing  a  title  out  of  the  plaintiff  to 
any  lands  in  the  same  town.'  It  was  therefore  important  for  the 
plaintiff'  to  describe  his  close  with  reasonable  certainty.  The  rule  is 
abrogated  as  not  within  the  provisions  of  the  Code,  in  raference  to 
pleading  in  justices'  courts.  It  is  however  required  by  the  spirit  of 
the  Code  of  Procedure,  that  the  plaintiff  should  specify  with  reason- 
able certainty  the  close  or  particular  place  within  which  any  wrongs, 
which  he  desires  to  complain  of,  were  committed.  The  answer  of 
the  defendant  will  therefore  have  reference  only  to  that,  and  leave 
the  question  of  title  a  distinct  one.  If  several  trespasses  are  alleged, 
the  defendant  may  plead  title  to  any  of  the  parcels  embraced  in  the 
complaint.  If  he  does,  the  plaintiff  may  discontiaue  as  to  these, 
leaving  the  cause  to  proceed  for  the  residue.' 

§  1285.  Where  a  defendant  interposes  in  the  supreme  court  an 
answer  different  from  that  tendered  to  the  justice,  the  remedy  of  the 
plaintiff,  if  he  wishes  to  get  rid  of  it,  is  by  motion  to  have  it  struck 
out ;  and  it  seems  that  a  like  motion  may  be  made  by  a  defendant, 
should  the  plaintiff  complain  for  a  cause  of  action  different  from  that 
relied  on  before  the  justice."  If  such  objectionable  pleadings  are  not 
stricken  out,  the  cause  must  be  tried  upon  them  as  they  exist,  as  an 
averment  on  the  one  hand  that  the  pleadings  are  the  same  as  those 
interposed  in  the  justice's  court,  and  on  the  other  a  denial  of  their 
identity  is   not  the  subject  of  an  issue.     Where  the  pleadings  are 

'S  Corns.  335.  =49  Barb.   311.     Code  Civil  Proc.  I 

^  8  Wend.  503.  2958. 

■■  11  "Wend.  642. 
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variant  from  what  they  were  before  the  justice,  and  the  parties  have 
acquiesced  in  such  variance,  the  cause  will  be  treated  as  au  original 
suit  in  the  supreme  court,  both  in  respect  to  the  trial  and  the  costs.' 

§  1286.  The  demurrer  permitted  by  the  third  subdivision  of  the 
2935th  section  of  the  Code  of  Civil  Procedure,  is  simply  the  statement 
of  an  objection  to  the  pleading  of  the  adverse  party.  It  need  not  be 
in  any  particular  form.     If  in  writing,  it  is  sufficient  to  state  : 

"  The  defendant  demurs  to  the  complaint  [or  the  second  cause  of 
action  stated  in  the  complaint],  as  not  sufficiently  explicit  to  enable 
him  to  understand  it,  and  as  containing  no  cause  of  action,  although 
it  be  taken  as  true." 

§  1287.  If  the  defendant  demur  to  the  complaint,  and  the  justice 
decides  that  the  demurrer  is  not  well  taken,  and  overrules  it,  the 
defendant  may  answer,  setting  up  any  defense  he  may  have.  If  he 
does  not  so  answer,  the  justice  will  proceed  to  hear  the  plaintiff's 
proofs  under  the  complaint,  and  give  judgment  thereon.  If  the  jus- 
tice decide  that  the  demurrer  is  well  taken,  and  the  plaintiff  refuse 
to  amend  his  complaint,  the  justice  must  disregard  it,  and  he  can  of 
course  hear  none  of  the  plaintiff's  proofs,  for  the  absence  of  a  com- 
plaint, and  will  nonsuit  the  plaintiff'.  So  if  the  plaintiff'  demur  to  the 
answer,  afld  the  justice  decide  that  the  demurrer  is  not  well  taken, 
and  overrule  it,  the  cause  will  be  at  issue,  and  the  justice  will  pro- 
ceed to  hear  the  proofs  of  the  parties.  If,  however,  he  decide  that 
the  demurrer  is  well  taken,  then,  unless  the  defendant  answer  anew, 
the  justice  must  disregard  his  answer,  and  upon  the  plaintiff' proving 
his  case,  the  justice  will  give  judgment,  as  the  defendant  can  intro- 
duce no  proof,  for  the  want  of  an  answer.^ 

§  1288.  Where  there  is  no  dispute  between  the  plaintiff  and 
defendant  as  to  the  facts,  but  the  question  is  simply  as  to  the  rights 
of  the  parties,  the  facts  being  conceded,  it  is  called  an  issue  of  law. 
Thus,  where  a  plaintiff  complained  that  the  defendant's  cow  attacked 
and  injured  him,  and  the  defendant  demurred,  for  the  reason  that  the 
complaint  contained  no  cause  of  action,  an  issue  of  law  would  be 
formed  for  the  justice  to  decide.  In  such  a  case,  the  want  of  the  alle- 
gation in  the  complaint,  that  the  cow  had  been  previously  accustomed 
to  attack  mankind,  and  that  the  defendant  had  notice  thereof,  wotild 
avoid  the  cause  of  action.  But  if  the  complaint  contained  the  latter 
allegation,  and  the  defendant  in  his  answer  admitted  that  the  plain- 

'  11  Wend.  642.     7  How.  Pr.  404.  =  Code  Civil  Pi-oced.  S  2939. 
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tiff  received  the  injury  from  the  cow,  but  denied  that  she  was  accus- 
tomed to  attack  mankind,  or  that  he  had  knowledge  that  she  was,  an 
issue  of  fact  would  be  formed.  And  in  all  cases  where  a  fact  is 
affirmed  by  one  party,  which  is  denied  by  the  other,  the  issue  is  oue 
of  fact,  and  a  proper  one  to  be  tried  by  a  jury.  The  distinction 
between  an  issue  of  law  and  of  fact,  and  the  judgment  thereupon,  is 
logically  exemplified  by  Sir  Wm.  Blackstone,'  by  the  introduction  of 
the  following  syllogism : 

Against  him  wlio  hath  rode  over  my  corn,  I  may  recover  damages  hy  law; 

But  A.  hath  rode  over  my  cm'n  ; 

Therefm'e  I  may  recover  damages  against  A. 

If  the  major  proposition  be  denied,  this  is  a  demurrer,  and  forms  an 
ixiue  of  laio ;  if  the  minor,  it  is  then  an  issu^  of  fact;  but  if  both  he 
confessed  {or  determined)  to  be  right,  the  conclusion  or  judgment  of  the 
court  cannot  but  follow. 

'  3  Bl.  Com.  39G. 
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CHAPTER    XIV. 

OF  ADJOURNMENTS. 

§  1289.  Thfi  following  provisions  are  contained  in  the  Code  of  Civil 
Procedure,  and  regulate  the  powers  of  justices  in  granting  adjourn- 
ments : 

[§  2959.]  At  the  time  of  the  return  of  a  summons,  or  of  the  joinder 
of  issue  without  process,  but  at  no  other  time,  the  justice  may,  in  his 
discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the  action  not 
more  than  eight  days,  unless  the  defendant  has  been  arrested;  in 
which  case,  no  such  adjournment  shall  bo  made. 

[§  2960.]  At  the  time  of  the  return  of  a  summons,  or  of  the  joinder 
of  issue  without  process,  the  justice  must,  upon  the  application  of  the 
plaintiflf,  adjourn  the  trial  of  the  action,  not  more  than  eight  days,  to 
a  time  fixed  by  the  justice.  But  such  an  adjournment  shall  not  be 
granted  unless  the  plaintiff  or  his  attorney,  if  required  by  the  defend- 
ant, makes  oath  that  the  plaintiff  cannot,  for  want  of  some  material 
testimony  or  witness,  specified  by  him,  safely  proceed  to  trial. 

[§  2961 .]  At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon 
the  application  of  the  defendant,  adjourn  the  trial  of  the  action,  upon 
his  complying  with  the  following  requirements : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the  plaintiff, 
or  by  the  justice,  make  oath  that  he  verily  believes  that  the  defendant 
has  a  good  defense  to  the  action,  and  that  he  cannot  safely  proceed  to 
trial,  for  want  of  some  material  testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the  plaintiff 
in  behalf  of  the  defendant,  as  prescribed  in  the  next  section.  But 
such  an  undertaking  need  not  be  given,  where  the  action  is  to  recover 
a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time,  fixed  by 
the  justice,  as  will  enable  the  defendant  to  procure  the  testimony  or 
witness. 

[§  -2962.]  The  undertaking  prescribed  in  the  last  section  must  be 
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executed  by  one  or  more  sureties,  approved  by  tlie  justice;  and  must 
be  to  the  eifect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
aud  if,  before  the  expiration  of  ten  days  after  the  plaintiff  becomes 
entitled  to  an  execution  upon  the  judgment,  the  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his  property, 
liiible  to  levy  and  sale  by  virtue  of  an  execution,  except  for  the  neces- 
sary support  of  himself  and  his  family,  and  if  an  execution  upon  the 
judgment  is  returned  wholly  or  partly  unsatisfied ;  the  sureties  will, 
upon  demand,  pay  to  the  plaintiff'  the  sum  due  upon  the  judgment. 

[29(53.]  Where  the  dciendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in  the  same 
manner,  as  where  he  h:LS  not  been-  arrested ;  except  that  the  under- 
taking prescribed  in  the  last  section  need  not  be  given.  A  defendant, 
who  procures  such  an  adjournment,  must  continue,  during  the  time  of 
adjournment,  in  the  custody  of  the  constable ;  unless  he  gives  an 
undertaking  to  the  plaintiff,  with  one  or  more  sureties,  approved  by 
the  justice,  to  the  effect,  that,  if  the  plaintiff  recovers  judgment  in  the 
action ;  and  if  an  execution  is  issued  thereupon  against  the  person  of 
the  defendant,  within  ten  days  after  the  plaintiff  is  entitled  to  the 
same ;  and  if  a  return  is  made  thereto,  on  or  after  the  return  day 
thereof,  that  the  defendant  cannot  be  found ;  the  sureties  will  pay  to 
the  plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

[§  2964.]  If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon  the 
application  of  the  plaintiff',  the  defendant  must  be  discharged  from 
custody. 

[§  2965.]  The  justice  must,  upon  the  application  of  the  defendant, 
g:.ant  a  second  or  subsequent  adjournment  of  the  trial  of  the  action, 
upon  the  defendant's  giving  security,  if  required,  as  prescribed  in  the 
foregoing  provisions  of  this  article,  where  he  applies  for  a  first  adjourn- 
ment; and  upon  his  proving,  by  his  own  oath  or  otherwise,  to  the 
satisfaction  of  the  justice,  that  he  cannot  safely  proceed  to  trial  for 
a  want  of  some  material  testimony  or  witness ;  and  that  he  has  used 
due  diligence  to  obtain  the  testimony  or  witness.  But  if  the  defend- 
ant has  given  an  undertaking  upon  a  former  adjournment,  a  new 
undertaking  need  not  be  given,  unless  it  is  required  by  the  justice,  or 
by  the  sureties  in  the  former  undertaking. 

[§  2966.]  Upon  granting  the  defendant  s  application  for  an  adjoum- 
mentj  where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff 
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is  a  non-resident  cf  ilie  connty,  the  justice  may,  in  Ids  discretion,  upon 
the  plaintiff's  application,  direct  that  any  witness  on  the  part  of  the 
plaintiff,  "who  is  in  attendance,  be  then  examined  under  oath  before 
the  justice.  Thereupon  the  testimoiy  of  the  witness  must  be  reduced 
to  writing,  certified  by  the  justice,  and  retained  by  him;  to  be  road 
i!i)on  the  trial,  with  the  same  effect,  and  subject  to  the  same  objections, 
]\i  if  it  was  then  given  orally  by  the  witness. 

[§  2967.]  Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to 
compel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  adjourn  the 
irial,  for  such  a  time  as  he  deems  necessary  for  the  return  of  the  war- 
rant, not  exceeding  five  days. 

[2968.]  The  trial  of  an  action  shall  not  be  adjourned  to  a  time 
beyond  ninety  days  from  the  joinder  of  issue,  without  the  consent  of 
both  parties,  except  in  one  of  the  following  ca.s(\s  : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not  been 
procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or  to  summon 
one  or  more  talesmen,  the  trial  may  be  adjourned,  not  more  than 
two  days  beyond  the  ninety  days,  in  order  to  enable  the  jury  to  be 
procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict  and  i,s 
discharged,  the  trial  may  be  adjourned  a  sufficient  time  beyond  the 
ninety  days,  to  enable  a  new  jury  to  be  procured,  as  prescribed  in 
title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel  the 
attendance  of  a  witness,  as  prescribed  in  the  last  section,  or  a  warrant 
has  has  been  issTied  to  commit  a  recusant  witness,  as  prescribed  in 
title  fifth  of  this  chapter,  an  adjournment  made  thereupon,  as  pre- 
scribed by  law,  is  not  deemed  a  part  of  the  ninety  days. 

§  1290.  The  power  of  adjourning  a  cause  by  the  justice  on  his  own 
motion  on  the  return  of  a  summons  or  attachment,  or  on  the  joining 
of  issue  without  process,  for  eight  days,  given  by  the  2959th  section 
of  the  Code  of  Civil  Procedure  just  quoted  is  left  to  the  discretion 
of  the  justice ;  such  adjournment  is,  however,  expressly  prohibited 
in  a  cause  where  the  defendant  has  been  arrested,  the  power  t> 
adjourn,  on  his  own  motion  can  only  be  exercised  on  the  retuiu 
of  the  summons  or  the  joinder  of  issue  without  process.'  It  i-i 
not  an  arbitrary  discretion,  but  one   to  be  soundly  and  judiciously 

'  7  John.  529. 
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exercised,  and  nothing  short  of  a  clear  abuse  of  the  power  ■will  be 
regarded  by  an  a^jpellate  court  as  ground  for  its  interference.'  But 
Yi'hile,  on  the  one  hand,  the  justice  ought  not  to  adjourn  the  cause  on 
liis  own  motion  when  satisfied  it  will  injuriously  affect  the  rights  of 
cither  part}^,  so,  on  the  other  hand,  he  should  not  refuse  an  adjourn- 
ment where  the  situation  of  either  party  really  demands  it,  although 
he  is  unable  to  make  out  a  case  for  an  adjournment  under  the  other 
sections  of  the  Code  of  Civil  Procedure.  Thus,  in  a  case  under  a 
former  statute,  substantially  lifco  the  present  Code  of  Civil  Procedure 
in  this  particular,  where  the  djfendant  appeared  before  the  justice  on 
the  morning  of  the  return  day  of  the  summons,  and  applied  in  writing 
for  an  adjournment  on  account  of  his  child  being  dangerously  ill,  and 
it  was  then  denied,  and  on  the  same  day  before  the  parties  were  called, 
the  defendant's  father  appeared  in  his  behalf  to  get  an  adjournment, 
and  testified  that  the  defendant's  child  was  dangerously  sick,  and  the 
justice  refused  to  adjourn,  but  gave  judgment  for  the  plaintiff;  the 
supreme  court  held  (the  cause  having  come  before  it  on  writ  of  error) 
that  the  situation  of  the  defendant's  child  was  such  as  ought  to  have 
induced  the  justice  to  put  off  the  trial;  and  for  that  reason  they 
reversed  the  judgment  of  the  common  pleas,  which  was  in  affirmance 
of  the  justice's  judgment.''  In  computing  the  time  for  which  a  justice 
is  authorized  to  adjourn  the  cause,  under  the  sections  above  referred 
to,  the  day  of  adjourning  is  to  be  ex-eluded,  so  that  if  the  process  be 
'returnable  on  Wednesday,  the  justice  has  no  power  to  adjourn  beyond 
the  Thursday  of  the  next  week.'  If  the  defendant  do  not  appear,  the 
justice  has  no  right  to  hold  open  the  cause  for  any  number  of  days, 
or  to  wait  two  hours  after  the  time  of  appearance,  and  then  to  appear 
himself  at  the  place  appointed,  and  adjourn  the  cause.'  If  the  justice 
does  not  order  the  adjournment,  on  his  own  motion,  under  the  sections 
in  this  section  referred  to,  but  does  it  on  the  application  of  the  defend- 
ant, without  requiring  him  to  make  oath  or  give  bail,  such  adjourn- 
ment is  irregular,  the  justice  loses  jurisdiction,  and  the  cause  is  out  of 
court."  If  the  justice  should  err  in  the  exercise  of  this  discretion,  the 
consent  of  the  parties  to  the  adjournment  will  cure  the  error.' 

§  1291.  Under  the  2959th  section,  if  the  defendant  do  not  appear 
?.t  the  trial  on  the  return  of  the  summons  or  attachment,  the  justice 

'  3  Hill,  B23.      8  John.  409.      1  Wis.  '  11  John.  407.    4  Denio,  160. 

T  ).     10  Ohio  N.  S.  598.  <>  33  Barb.  445. 
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=■  See  1  Co  wen,  23  i. 
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may  adjonm  the  canse  to  a  time  certain,  not  exceeding  eight 
dnys,  on  the  simple  motion  of  the  plaintiff,  -without  oath;  but  he 
cannot  hold  it  open  indefinitely;'  and  so,  if  the  defendant  appear 
and  do  not  object  to  the  adjournment  f  but  the  defendant  may  object 
to  the  ad5ournment,  and  require,  as  a  condition  of  its  being  granted, 
that  the  plaintiff  or  his  attorney  make  oath  that  he  cannot,  for  want 
of  some  material  testimony  or  witness,  specified  by  him,  safely  pro- 
ceed to  trial.  An  adjournment  on  the  application  of  the  plaintiff, 
cannot  be  granted  after  an  adjournment,  or  at  any  other  time  than  on 
the  return  of  the  summons,  or  the  joining  of  issue  without  process;'' 
nor  can  the  defendant  compel  the  plaintiff  or  his  attorney  to  disclose 
the  nature  or  name  of  the  absent  testimony  or  witness.  The  form  of 
the  oath  to  be  administered  to  either  party  on  applying  for  an  adjourn- 
ment, where  an  oath  is  required  may  be  as  follows  : 

"  You  do  swear  that  you  will  true  answers  make  to  the  questions 
which  shall  be  put  to  you  touching  the  necessity  of  an  adjournment 
in  this  cause.     So  help  you  God." 

§  1292.  The  adjournment,  whether  on  the  justice's  own  motion,  or 
oa  motion  of  the  plaintiff,  must  be  for  the  next  eight  days  immedi- 
ately after  the  return  of  process."  The  adjournment  may  be,  how- 
ever, for  any  period  within  that  time,  but  cannot  ex;ceed  it,  except  by 
consent  of  parties."  When  the  justice  adjourns  on  his  own  motion,  he 
may,  of  coarse  do  so,  without  requiring  proof  of  the  absence  of  a 
material  witness/"  In  adjourning  a  cause,  a  justice  must,  in  all  cases, 
be  present  in  proper  person,  and  can  never  do  it  by  sending  a  note  in 
writing  to  the  parties,  informing  them  of  the  time  and  place  to  which 
he  has  adjourned.'  If  both  parties  appear  on  the  return  of  the  sum- 
mons, and  the  defendant  refuses  to  join  issue,  an  adjournment  can 
take  place  without  his  consent,  and  notwithstanding  his  refusal  to 
plead,  and  this  on  either  the  plaintiff's  or  the  justice's  motion.' 

§  1293.  The  plaintiff  in  a  suit  where  the  defendant  has  been  arrested, 
although  he  be  a  non-resident,  may  have  an  adjournment  on  his  own 
application,  but  in  such  case  the  defendant  must  be  discharged  from 
custody;  so  also  he  must  be  discharged  it  the  adjournment  be  by  con- 


'  11  John.  407.     4  Denio,  160.  *  7  Jolin.  381. 
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sent  of  the  parties.'  If  the  adjor.rnnicut  bo  granted  upon  the  api^li- 
cation  of  the  defendant,  he  is  to  re::iain  in  the  custody  of  the  consta- 
ble during  the  time  of  the  adjournment,  unless  he  gives  the  security 
required  by  the  2963rd  section. 

§  1294.  The  2961st  section  prescribes  the  requisites  upon  "^-hich  an 
adjournment  may  be  granted,  on  the  application  of  the  defendant,  in 
all  ca  ses,  except  where  the  defendant  has  boon  arrcaled.  It  will  be 
seen  that  Lri  the  cases  provided  for  by  this  section  the  application  must 
be  made  at  the  time  of  the  return  of  the  summons  or  the  joinder  of 
issue  without  process.  The  mode  of  obtaining  adjournments  in  sub- 
sequent stages  of  the  suit,  is  prescribed  in  the  next  section.  Tlie 
defendant  must,  if  required  by  the  plaintiff  or  justice,  make  oath 
that  he  cannot  safely  proceed  to  trial  for  the  want  of  some  material 
testimony  or  witness,  to  be  specified  by  him."  This  oath  need  not 
necessarily  be  made  by  the  defendant  in  person,  for  he  may  not  be 
acquainted  with  the  facts  required  to  be  shown,  in  order  to  entitle 
him  to  an  adjournment ;  it  may  be  made  by  the  defendant's  attorney.' 

§  1295.  It  was  formerly  held  that  the  oath  required  to  procure  an 
adjournment,  must  be  made  by  the  defendant,  but  cases  frequently 
arise  in  which  a  defendant  is  totally  ignorant  of  the  facts  which  go  ;o 
establish  his  defense  ;  for  instance,  where  the  suit  is  against  him,  as 
principal,  for  some  act  of  his  agent  committed  in  his  absence,  a:id 
without  his  knowledge.  The  Code  of  Civil  Procedure  has  recognizod 
this  difficulty,  and  obviated  it  by  providing  that  the  oath  may  be 
made  by  the  defendant  or  his  attorney.'  An  adjournment  at  the 
joining  issue,  is  so  much  a  matter  of  course  in  litigated  cases,  that  a 
strict  compliance  with  the  letter  of  the  statute  in  this  respect  should 
not,  except  in  extraordinary  cases,  be  exacted.  The  parties,  in  nine 
cases  out  of  ten,  make  no  preparation  for  trial  until  after  issue  joined; 
for,  until  that  time,  neither  of  them  can  legally  know  what  will  be  the 
claim  or  defense  of  his  antagonist ;  and  hence,  the  statute  does  not 
lequire  that  either  party,  in  order  to  obtain  an  adjournment,  in  the 
first  instance,  should  show  that  he  has  used  any  effort  to  procure  his 
witnesses. 

§  1296.  The  absent  testimony  or  witness  may  be  specified  by  the 
defendant,  if  he  is  required  to  do  so  by  the  plaintiff  or  justice.  He 
is  not  bound  to  detail  all  the  testimony,  or  the  names  of  all  the 

1  Code  of  Civil  Proc.  §  2964.  «  Code  Civil  Proc.  §  2961.     1  Johns. 
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-witnesses ;  it  is  sufficient  to  give  the  name  of  one  absent  material 
witness,  without  whose  testimony  he  cannot  safely  proceed  to  trial. 
By  doing  this  he  makes  out  a  case  for  an  adjournment,  and  that  is  all 
that  can  be  required  of  him.  Any  other  rule  would  impose  a  groat 
hardship  upon  the  defendant.  If  he  refuses  to  name  his  witness,  or 
to  state  where  he  resides,  the  adjournment  may  be  denied.' 

§  1297.  In  addition  to  the  requirements  of  the  Code  of  Civil  Proced- 
ure already  mentioned,  the  defendant  must,  if  required  by  the  plaintiff, 
give  the  security  required  by  it.  Unless  he  gives  this  security,  although 
in  other  respects  he  complies  with  the  provisions  of  the  Code,  no 
adjournment  can  be  granted,  and  the  justice  must  proceed  with  the 
trial  of  the  cause."  If  security  is  demanded,  the  justice  ought  to  give 
the  defendant  a  reasonable  time  to  obtain  a  surety,  and  should,  in  the 
meantime,  hold  open  the  cause.  Unless  specially  required  by  the 
plaintiff  the  defendant  is  entitled  to  an  adjournment  on  the  return  day 
without  oath  or  security." 

§  1298.  The  time  of  adjournment  is,  in  no  case,  except  by  consent 
of  parties,  and  except  in  the  cases  specified  in  section  2968  of  the 
Code,  to  exceed  ninety  days,  and  is  to  be  for  such  reasonable  time  as, 
in  the  opinion  of  the  justice,  will  enable  the  defendant  to  procure  his 
absent  testimony  or  witness."  What  is  a  reasonable  time,  is  left  to 
the  discretion  of  the  justice.  If  the  witness  reside  at  a  distance, 
ample  time  to  see  him  or  communicate  with  him  should  be  given  to 
the  defendant,  and  the  adjournment  should  not  be  restricted  to  the 
shortest  possible  time  that  would  ordinarily  be  required  to  procure  his 
attendance.  The  probability  of  his  being  absent  from  home,  engaged 
in  business,  or  sick,  should  all  be  taken  into  account,  and  such  time 
gi'.  en  as  may,  under  all  the  circumstances,  be  considered  reasonable. 
It  is  the  common  practice,  where  the  absent  witnesses  reside  in  the 
same  town,  to  grant  an  adjournment  for  a  week,  but  this  practice 
should  not,  in  all  cases,  be  followed,  for  instances  are  by  no  means  rare 
where  a  delay  of  trial  for  that  time  would  be  extremely  injurious  to 
the  interests  of  plaintiffs.  Upon  a  suggestion,  therefore,  of  any  cir- 
cumstances going  to  show  that  there  would  be  danger  in  delaying  the 
judgment,  the  justice  should  adjourn  for  a  shorter  period,  having 
regard  to  the  time  necessary  for  the  defendant  to  procure  his  wit- 
nesses.   ,The  fact  that  the  witness  resides  out  of  the  jurisdiction  of 

'  15  John. .  432.     See  3  Hill,  323.     4         '  19  Alb.  L.  J.  399. 
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the  court  forms  no  ground  for  refusing  the  adjournment  for  the  de- 
fendant may  take  his  chance  of  procuring  his  attendance  in  season.' 

§  1299.  The  2963rd  section  of  the  Code  prescribes  the  requisites  for 
obtaining  an  adjournment  when  the  defendant  has  been  arrested;  he 
must  make  the  same  aiHdavit  as  in  other  cases,  and  must  give  the 
undertaking  required  by  that  section,  if  he  do  not  give  the  proper 
undertaking  he  must  remain  in  the  custody  of  the  constable.'' 

§  1800.  The  2965th  section  authorizes  the  justice  to  grant  a  second 
or  subsequent  adjournment,  on  the  application  of  the  defendant.  This 
can  never  be  done  on  the  application  of  a  plaintiff^  except  where  a 
commission  is  applied  for  by  him,  and  issued,  and  in  that  case  he  is 
allowed  the  same  time  and  privileges  of  adjournment  to  which  the 
defendant  is  entitled  by  law.'  Under  this  statute,  the  plaintiff,  in 
case  of  a  commission  being  so  applied  for  and  issued,  may  have  suc- 
cessive adjournments,  in  all  not  exceeding  ninety  days,  in  the  same 
cases  and  on  the  same  terms  that  he  would  be  entitled  to  them  if  he 
were  defendant.  With  this  exception,  the  plaintiff  is  not  entitled  to 
a  second  adjournment.''  And  so  strictly  is  this  rule  adhered  to,  that 
in  one  case,  where  the  plaintiff,  after  one  adjournment  by  consent, 
stated  to  the  justice  that  the  defendant  hady  agreed  to  adjourn,  and 
then  made  oath  of  the  absence  of  a  material  witness  on  his  own  part, 
the  defendant  not  appearing,  an  adjournment  on  his  motion  was  held 
irregular,  and  the  judgment  reversed.^  In  another,  the  parties 
adjourned  by  consent,  and  both  appeared  at  the  adjourned  day,  when 
the  plaintiff  showed  on  oath  that  he  had  a  material  witness  absent, 
whom  he  had  been  unable  to  procure,  and  without  whose  testimony 
he  could  not  safely  proceed  to  trial ;  in  this  case,  though  perfect 
justice  was  done,  in  giving  judgment  for  no  more  than  the  defendant 
admitted  to  be  due,  yet,  because  the  justice  granted  the  adjourn- 
ment, the  judgment  was  reversed."  The  authority  to  grant  a  further 
adjournment  on  the  defendant's  application,  is  expressly  given  by 
this  section  to  the  justice  in  all  cases,  even  when  the  suit  is  com- 
menced by  warrant,  at  the  suit  of  a  non-resident  plaintiff.  In  order 
to  make  out  a  case  for  a  second  or  further  adjournment,  this  seotioa 
also  requires  that  security  must  be  given,  if  required,  and  the 
defendant  must  prove,  by  his  own  oath,  or  otherwise,  to  the  satis- 
faction of  the  justice,  that  he  cannot  safely  proceed  to  trial  for  want; 

•  2  Johns.  383.  •  15  Johns.  492.     Supra,  §  1291. 

'  Code  Civil  Proc.  {  2963.  ^  8  John.  391.  f 

»  Code  CTivil  Proc.  5  2983.  « 15  John.  492. 
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of  some  material  testimony  or  witness,  and  that  he  has  used  due 
diligence  to  obtain  such  testimony  or  witness.'  If  security  has 
been  given  by  the  defendant  at  any  previous  adjournment  of  the 
cause,  no  new  bond  .can  be  required  at  any  second  or  subsequent 
adjournment,  as  will  be  seen  by  a  reference  to  the  seventy-sixth 
section,  unless  such  bond  be  required  by  the  justice,  or  by  the  bail 
in  the  prior  bond. 

§  1301.  It  is  not  enough,  on  this  application  for  a  further  adjourn- 
ment, that  the  defendant's  testimony  or  witness  is  absent.  He  must 
also  prove  that  he  has  used  due  diligence  to  obtain  the  absent  testi- 
mony or  witness,  and  has  been  unable  to  do  so.  And  even  though 
the  iirst  adjournment  was  granted  on  the  application  of  the  plaintiff, 
or  on  the  justice's  own  motion,  still,  unless  the  defendant  shows  due 
diligence,  and  some  reason  why  he  has  not  obtained  his  witness,  the 
justice,  may  refuse  a  second  adjournment  on  his  application.'^  The 
reasoning  of  the  court  in  9  John.,  133,  applies  as  well  to  the  case  of 
an  adjournment  at  the  plaintiff's  as  the  defendant's  request,  though 
that  was  a  case  where  the  defendant  had  applied  for  the  first  adjourn- 
ment, and  lays  down  the  true  rule  on  this  subject,  and  we  therefore 
give  it  in  full.  "  There  must,"  says  the  court,  "  be  some  reasonable 
limitation  to  the  time  of  the  application,  and  of  which  the  court  is  to 
judge.  After  one  adjournment,  at  the  request  of  the  defendant,  to 
enable  him  to  prepare  for  trial,  it  would  be  vexatious  to  allow  him 
another  on  the  usual  affidavit,  and  without  showing  any  diligence  in 
the  meantime.  The  first  adjournment  applied  for  by  the  defendant 
was  for  time  to  prepare  for  trial,  and  was  a  substitute  for  an  adjourn- 
ment on  affidavit  and  security.  Both  the  witnesses  whose  names 
were  given  by  the  defendant,  lived  within  four  miles  of  the  court. 
The  defendant  is  always  entitled,  as  of  right,  to  one  adjournment,  to 
procure  testimony  on  making  the  requisite  oath ;  but  if  he  neglects 
to  take  out  subpoenas,  or  make  any  effort  to  procure  his  witnesses 
after  issue  joined,  and  after  an  adjournment  on  his  own  motion,  he 
ought  not,  in  reason  and  justice,  to  be  entitled  to  a  farther  adjourn- 
ment, without  some  special  cause  shown  for  the  non-attendance  of 
his  witnesses,  or  for  the  adjournment.  On  the  adjourned  day,  after 
issue,  the  plaintiff  is  supposed  to  appear  with  his  proof,  and  the  jury 

'  1  E.  D.  Smith,  213.    2  id.  43.    Id.  55.  15  id.  432.     35  Barb.  52.     16  How.  Pr. 

4  id.  18.     Id.  68.     Code  Civil  Proc.  §  R.  17.     4  E.  D.  Smith,  68.    4  Iowa,  146. 

2965.  Id.   355.     Id.   551.      13  Ind.   258.     22 

"  9  John.  133.     Id.  364.     12  id.  418.  id.  236.     31  lU.  170. 
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to  appear  upon  the  venire,  and  it  would  be  an  abuse  for  the  defend- 
ant to  be  entitled,  as  of  course,  to  another  adjournment  to  procure 
his  testimony,  without  having  taken  any  one  step  toward  it  in  the 
meantime,  or  shown  any  one  reason  why  he  has  omitted  to  do  it. 
The  statute  could  not  have  intended  to  help  a  party  in  his  mlful 
negligence."  On  the  other  hand,  where  the  defendant  shows  that 
he  has  subpoenaed  a  material  witness  who  does  not  attend,  and  that 
without  such  testimony  he  cannot  safely  proceed  to  trial,  or  any  other 
reasonable  excuse  for  not  being  ready,  the  justice  is  bound  to  grant 
the  adjournment,  arid  if  refused,  it  is  an  error  for  which  the  judg- 
ment will  be  reversed. '  The  rule  as  deduced  from  the  cases  is,  that 
a  justice  may  adjourn  from  time  to  time,  and  more  than  once,  on  the 
defendant's  making  the  proper  oath  and  giving  security,  confining 
himself,  however,  within  the  boundaries  of  the  ninety  days,  which 
his  adjournments  in  the  aggregate  cannot  exceed,  except  by  consent 
of  parties ;  but  he  has  no  right  to  refuse  the  adjournment,  in  these  or 
any  other  cases,  where  it  is  matter  of  right,  because  the  party  apply- 
ing refuses  to  pay  the  costs  of  a  venire,  or  of  drawing  a  bond  for  the 
adjournment,  or  other  costs  in  the  cause. ^  An  affidavit  that  the 
witness  is  not  then  in  the  jurisdiction  of  the  court  is  insufficient;  if 
it  states  that  the  witness  had  been  out  of  it  since  the  last  adjournment 
it  is  sufficient.^  The  opposite  party  may  introduce  evidence  to  show 
that  the  application  for  an  adjournment  is  not  made  in  good  faith  and 
is  groundless.'' 

§  1302.  It  is  not  a  reason  for  not  adjourning  on  good  cause  shown, 
that  the  parties  had  themselves  agreed  on  and  fixed  the  day  of  trial.' 
In  a  leading  case  upon  this  subject,"  Fenton  sued  Smith,  and  after 
issue  joined,  the  cause  was  twice  adjourned  by  consent.  The  sec  ni 
adjournment  was  under  a  stipulation  of  the  defendant,  that  he  would 
not  delay  the  trial  further,  but  would  absolutely  come  to  trial  on  the 
17th  January,  182.3.  On  that  day  the  parties  appeared,  and  the 
defendant  requested  a  further  adjournment,  offered  security,  and  to 
make  oath  of  the  absence  of  two  material  witnesses,  who  had  been 
subpoenaed  by  him,  but  did  not  attend ;  that  without  their  testimony 
he  could  not  proceed  to  trial,  as  he  was  advised  by  counsel ;  that  one 

'  9  Jolm.  364.    11  id.  442.    13  id.  462.  '  9  John.  364.  11  id.  442.  3  Wend.  420. 

4  Iowa,  241.     Id.  355.     9  Cal.  211.     20  =  16  How.  Pr.  R.  17. 

id.  180.      21  111.  87.      22  id.   628.      1  "  50  Barb.  354. 

Minn.  100.     10  Ohio  N.  S.  598.     16  Wis.  '  13  John.  462. 

120.  •  2  Cowen.  425. 
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of  fhem  had  gone  a  journey ;  that  he  expected  to  procure  their  attend- 
ance in  two  or  three  weeks.  The  justice  denied  the  adjournment, 
and  gave  judgment  for  the  plaintiff.  But  the  court  on  appeal  said: 
"The  spirit  of  the  twenty-five  dollar  act''  (now  the  justices'  act), 
"and  the  adjudications  of  this  court  upon  it,  appear  to  be,  that  the 
justice  has  a  discretion  in  granting  adjournments  after  the  first.  One 
adjournment  the  defendant  may  claim  as  matter  of  right,  on  giving 
security  and  making  oath  of  the  absence  of  a  material  witness.  Others 
he  may  be  entitled  to  on  showing  sufficient  cause,  provided  the  three 
months  have  not  expired.  In  this  case  the  first  two  adjournments 
were  by  consent ;  and  though  the  defendant  might  have  been  guilty 
of  a  violation  of  good  faith,  yet  he  ofi'ered  to  comply  with  the  requisi- 
tions of  the  act.  There  had  been  no  laches  on  his  part ;  for  he  had  sub- 
poenaed his  witnesses,  and  they  did  not  attend.  We  think  the  justice 
ought  to  have  granted  the  adjournment ;  though  he  seems  to  have 
acted  under  the  impression  that  the  defendant's  object  was  delay  and 
vexation."  That  the  defendant's  counsel  is  engaged  in  another 
court,  is  not  sufficient  to  entitle  him  to  an  adjournment,  as  a  matter 
of  right.' 

§  1B03.  An  agreement  before  the  justice,  th  ,t  the  cause  shall  be 
adjourned  a  given  number  of  days,  and  that  then,  if  a  certain  person, 
naming  him,  do  not  attend  as  a  witness,  the  justice  may  adjourn  for 
such  reasonable  time  as  he  may  deem  necessary  to  procure  the  attend- 
ance of  the  witness,  is  a  valid  and  binding  agreement,  and  cannot  be 
revoked  without  the  consent  of  both  parties.  If  such  an  agreement 
do  not  provide  that  security  shall  be  given,  the  justice  may  adjourn 
without  requiring  security,  this  being  waived  by  the  silence  of  the 
parties." 

§  1304.  Where  the  defendant  applies  for  an  adjournment,  the  plain- 
tiff has  a  right  to  require  him  to  state  what  he  expects  to  prove  by 
his  absent  witness."  But  in  one  case,  where  he  did  so,  and  the  plain- 
tiff agreed  to  admit  what  the  defendant  said  he  wished  to  prove  by 
him,  and  the  defendant  at  first  acceded  to  this  proposition,  and  said 
he  would  go  to  trial,  but  afterward  insisted  on  a  further  admission, 
which  the  justice  "thought  unreasonable  and  refused  the  adjournment, 
this  was  held  right,  and  the  court  remark,  generally,  in  giving  their 
opinion  on  this  case,  that,  "  if  the  plaintiff  will  admit  the  testimony, 


'  3  E.  D.  Smith,  59.  '  Supra,  §  1296. 

» 1  Cowen,  255.    See  10  Wend.  497. 
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no  time  can  be  wanted  to  procure  witnesses." '  A  simple  admission, 
however,  that  the  witness,  if  present,  would  testify  to  what  the  defend- 
ant swears  he  expects  to  prove  by  him,  would  be  no  answer  to  the 
application  for  an  adjournment.  The  admission  should  be  unqualified, 
that  what  the  defendant  expects  to  prove  is  true.^  If  the  statement 
of  what  the  witness  will  swear  to  is  in  an  affidavit,  and  the  facts  are 
agreed  to,  the  affidavit  (excluding  all  that  is  improper)  may  be  read 
in  evidence.^  If  the  facts  proposed  to  be  proved  by  the  absent  wit- 
ness are  not  material  to  the  issue,  the  adjournment  is  properly  refused.' 
§  1305.  A  party  has  no  right  to  an  adjournment  after  the  jury  are 
sworn, ^  nor  after  a  trial  has  begun  before  the  justice."  But  the  justice 
may,  in  these  cases,  hold  his  court  open  for  a  short  time  (and  in  one 
case  it  was  held  that  two  hours  was  not  unreasonable),  to  enable  a 
party  to  procure  a  material  witness,  and  this  even  after  a  jury  had 
been  em^janneled  and  balloted.  It  was  said  by  the  court  in  this  case, 
that  the  matter  rested  in  the  sound  discretion  of  the  justice,  and 
unless  he  had  abused  his  discretion  there  was  no  reason  for  reversing 
the  judgment;'  but  twenty  hours,  to  enable  the  defendant  to  obtain  a 
witness  twelve  miles  off,  was  held  unreasonable,  and  the  judgment  was 
reversed.'  A  justice  may  keep  his  court  open  till  the  next  day  where 
a  delay  in  summoning  a  jury  or  other  exigency  renders  this  neces- 
sary," and  so  the  trial  of  a  cause  may  be  postponed  on  account  of  the 
justice  being  engaged  in  the  trial  of  other  causes,  and,  indeed,  in  any 
case  where  such  delay  is  reasonably  accounted  for."  Where  a  cause 
•w^as  adjourned  after  the  trial  had  commenced,  and  on  the  adjourned 
day  only  hve  of  the  jurymen  appeared,  and  the  defendant  refused  to 
have  the  cause  tried  by  the- five,  or  to  have  a  new  venire  issued,  or  a 
talesman  summoned,  whereupon  the  jury  was  discharged,  and  the 
defendant  asked  for  an  adjournment,  but  did  not  make  out  a  case 
therefor,  it  was  held  that  this  conduct  amounted  to  a  waiver  of  a  jury 
trial,  and  that  the  justice  was  right  in  refusing  to  adjourn  the  cause 
and  trying  it  without  a  jury." 

'  14  John.  341.  ■■  28  IE.  303.     10  Ind.  40.    8  Iowa, 

=  7  Cowen,  369.     6  Cal.  248.     8  Ind.  420.     16  Wis.  120. 
113.     Id.  281.     9  id.  340.     Id.  563.    In-         =  8  John.  437.     7  Hill,  77. 
fra,  §  1250.     In  Iowa,  it  is  sufficient,         »  2  E.  D.  Smith,  37.    Id.  90.    Id.  541. 

under  the  Code  of  1851  (§  1767),  and  3  id.  345.    25  111.  575. 
the  revision  of  1860  (§  3013),  that  the         '  8  John.  409. 
opposite  party  admit  that  the  absent  '  13  John.  469. 

■witness,  if  present,  would  swear  to  the         "  2  Caines,  134. 
facts  stated.  » 12  John.  217.     10  "Wend.  102. 

=  7  Iowa,  484.  "  35  Barb.  52. 
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'  .  §  1306.  Adjournments  may  also  be  made  from  the  necessity  of  the 
case,  under  circumstances  not  expressly  provided  for  by  statute.  Thus, 
where  an  attachment  is  issued  against  a  witness,  or  a  new  venire  is 
issued,  the  justice  may  adjourn  or  hold  open  the  cause  to  such  time  as 
will  be  reasonable  for  the  return  of  the  attachment  or  venire,  not 
exceeding  five  days.'  If  in  this  an  error  should  be  committed,  and  the 
opposite  party  appear  and  go  to  trial  on  the  merits,  the  error  is  cured, 
even  though  an  objection  to  farther  proceedings  be  made  because  of 
this  error,  which  is  overruled  by  the  justice.'  A  provision  is  contained 
in  the  Code  of  Civil  Procedure'  for  adjourning  a  cause  where  a  mate- 
rial witness  refuses  to  testify,  &c.,  and  is  committed  to  jail.  So,  also, 
where  a  commission  is  issued  to  examine  a  foreign  witness,  the  cause 
may  be  adjourned  for  the  time  necessary  to  obtain  the  execution  and 
return  of  the  commission."  In  any  of  these  cases  the  adjournment 
may  exceed  ninty  days. 

§  1307.  As  to  when  the  parties  are  to  appear  before  the  justice, 
and  how  long  a  time  they  have  for  that  purpose,  before  the  justice 
shall  proceed  in  the  cause  in  their  absence,  at  the  return  of  process, 
or  after  an  adjournment,  see  supra,  §§  988,  &c. 

§  1308.  Where  an  adjournment  is  applied  for  in  a  cause  in  which 
defendant  has  been  arrested,  the  security  required  by  section  2963  of 
the  Code  must  be  given,  in  order  to  authorize  a  discharge  of  the 
defendant  from  custody.  And  in  all  cases,  except  where  the  cause  is 
adjourned  by  consent  of  the  parties,  or  on  the  application  of  the  plain- 
tiff, the  security  must  be  given,  if  required,  by  the  plaintiff.  But  if 
he  is  silent,  or  says  nothing  about  exa,cting  security,  it  will  be  deemed 
waived,  and  the  adjournment  should  be  granted  without  it. 

§  1309.  The  security  to  be  given  under  the  Code  (ante,  §  1289) 
should  be  in  the  form  of  an  undertaking,  and  although  the  action  be 
commenced  by  summons  and  order  of  arrest,  and  the  defendant  be 
discharged  from  custody  on  the  adjournment,  still  the  same  proceed- 
ings are  to  be  had  on  the  adjourned  day  as  on  the  return  of  a  sum- 
mons personally  served;  that  is,  the  justice  may  proceed  with  the 
cause  whether  the  defendant  appear  or  not.  It  will  not  avoid  the 
undertaking  that  it  is  more  favorable  to  the  obligee  than  the  statute 


'  35  N.  Y.  154,  159,  160.  Code  Civil         '  Code  Civil  Procedure,  §  2968,  sub- 
Procedure,  §  2967.  division  3,  §§  3001,  3002,  3003 

»  35  Barb.   49   and  refs.  See  18  id.  •  Infra,  { 1335. 

530.     Infra,  §  1312. 
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requires.'  But  if  either  of  the  conditions  specified  in  the  statute  he 
omitted,  it  would  seem  that  the  undertaking  would  be  void."  If,  how- 
ever, the  undertaking  conform  substantially  to  the  requirements  of  the 
Code,  it  will  be  sufficient.'  The  undertaking  may  be  substantially  in 
the  following  form,  where  the  defendant  has  been  arrested : 

i 
IN  JUSTICE'S  COURT  — Before  E.  F.,  Esq.,  a  Justice  of  the  Peace. 


A.  B.,  plaintiff, 

agi. 

C.  D.,  defendant 


Whereas,  an  action  has  been  commenced  in  a  justice's  court,  before 
E.  F.,  Esq.,  a  justice  of  the  peace  of  the  town  of  ,  in  the  county 

of  ,   by  the  above-named  plaintiff  against  the  above-named 

defendant,  and  the  defendant  has  been  arrested  therein,  and  the  said 
defendant  desires  an  adjournment  of  the  trial  of  said  action; 

Now  therefore,  we,  ,  of  ,  in  the  county  of  ,  by 

occupation  a  ,  and  ,  of  ,  in  the  county  of  , 

by  occupation  a  ,  do  hereby  jointly  and  severally  undertake, 

that  if  the  plaintiff  recovers  judgment  in  said  action,*  and  if  an  execu- 
tion is  issued  thereupon  against  the  person  of  said  defendant  vvithin 
ten  days  after  the  plaintiff  is  entitled  to  the  same,  and  if  a  return  is 
made  thereto  on  or  after  the  return  day  thereof  that  the  defendant 
cannot  be  found,  we  will  pay  to  the  plaintiff  the  amount  due  upon 
silch  judgment. 

[L.  S.] 
[L.  S.] 

If  the  action  be  one  in  which  the  defendant  has  not  been  arrested, 
the  same  form  may  be  used  to  the  *,  and  from  that  point  insert  the 
obligation  required  by  section  2962.     (Ante,  §  1289.) 

The  same  rules,  as  to  acknowledgment,  affidavit  of  the  sureties,  and 
approval  by  the  justice,  apply  to  these  undertakings,  as  to  under- 
takings to  discharge  from  arrest.     See  ante,  §  811. 

§  1810.  The  liability  of  the  obligors  upon  either  of  the  undertaking 
depends  upon  the  diligence  of  the  plaintiff  in  obtaining  his  execution 
upon  the  judgment.  This  he  must  do  within  ten  days  after  the  execu- 
tion becomes  due.     No  recovery  can  be  had  upon  the  undertaking,  the 

'  11  "Wend,  554.  » 1  Wend.  464. 

'  2  Code  Reporter,  52.     5  Cowen,  27. 
8  id.  138.     17  Wend.  67.    26  id.  510. 
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form  of  virhich  is  first  above  prescribed,  unless  the  execution  is  issued 
within  the  ten  days ;  and  unless,  in  addition,  there  is  a  return  upon 
it  that  the  defendant  cannot  be  found.'  In  the  second  case,  that  is, 
where  the  defendant  has  not  been  arrested,  the  liability  of  the  surety 
would  seem,  from  the  language  of  the  imdertaking  itself,  to  be  dis- 
charged unless  the  execution  is  issued  within  the  ten  days.  It  may, 
however,  be  questionable  whether  a  plaintiff  might  not  sustain  an 
action  upon  the  undertaking,  without  suing  out  an  execution  at  all,  in 
case  he  could  show  a  breach  of  the  ^^.adition  before  the  expiration  of 
the  ten  days.  Thus  if  the  defendant  disposes  of  all  his  property  before 
the  execution  becomes  due,  or  before  the  ten  days  have  elapsed,  the 
issuing  of  an  execution  would  be  a  mere  matter  of  form,  as  there 
would  be  no  property  upon  which  to  levy,  in  order  to  satisfy  it.  The 
difficulty,  however,  in  such  a  case,  would  be  to  prove  the  fact  that 
there  was  no  property  remaining  in  the  hands  of  the  defendant  upon 
which  a  levy  might  be  made;  a  fact  to  which  no  one  would  perhaps 
be  able  or  willing  to  attest.  Besides,  it  is  not  necessary  that  there 
should  be  enough  property  left  to  satisfy  the  execution  in  full,  for 
the  surety  is  entitled  to  the  benefit  of  a  levy  upon  what  remains,  as 
far  as  it  goes,  in  extinguishment  of  the  judgment.  Now,  by  procur- 
ing his  execution,  the  plaintiff  is  enabled  to  obtain,  by  the  return  of 
a  constable,  proof  whether  the  defendant  has  or  has  not  any  property, 
which,  in  an  action  upon  the  bond,  would  be  prima  facie  evidence 
of  the  facts  stated  in  it.  And  it  is  by  no  means  clear,  that  this  is  not 
the  only  way  in  which  this  fact  can  be  legally  ascertained.  It  would 
therefore  be  the  safer  course,  in  all  cases,  for  the  plaintiff  to  see  that 
his  execution  is  put  into  the  hands  of  a  constable  before  the  expiration 
of  the  ten  days  after  the  time  when  by  law  it  may  be  issued.  It  is 
scarcely  necessary  to  add,  that  if  an  adjournment  is  not  had,  an 
action  cannot  be  maintained  on  a  bond  given  to  procure  one." 

§  1311.  The  justice  should  require  an  affidavit  of  justification  in  an 
amount  sufficient  to  show  that  the  sureties  are  amply  responsible  for 
the  payment  of  the  largest  judgment  which  the  plaintiff  can  obtain 
against  the  defendant.  The  surety  may  be  objected  to,  on  the  ground 
that  te  is  embarrassed  in  his  circumstances  or  about  to  leave  the 
county,  or  that  he  has  been  bail  before,  without  knowing  in  how  many 
actions,  or  for  what  sums;  or  on  other  grounds  calculated  to  excite 
suspicion  that  he  may  be  unable  to  meet  the  demand.'    To  ascertain 

'  Ante,  §  1289,  subs.  (2962,  2963).  » 1  Tidd.  229,  230. 

»  4  Denio,  116. 
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these  facts,  the  surety,  after  swearing  to  a  sum,  sufficient  in  the  first 
instance  to  establish  his  competency,  may  be  cross-examined  on  oath 
by  the  party  or  counsel  opposed  to  his  principal.  For  the  form  of 
affidavit  of  justification,  see  ants,  §  851,  etseq. 

§  1312.  An  adjournment,  improperly  made,  is  a  discontinuance  of 
the  suit.'  This  was  held  in  several  cases  already  cited :  As  where  the 
justice  did  not  attend,  but  sent  a  note  in  writing  to  adjourn  tho  cause ; 
or  where  the  justice  fails  to  appear  within  one  hour  of  the  time  to 
which  the  cause  has  been  adjourned ; ''  or  where  an  adjournment  had 
been  had,  and  the  justice  again  adjourned  on  the  plaintiff's  oath  of 
the  absence  of  a  material  witness,  accompanied  with  his  statement  that 
the  defendant  had  agreed  to  the  adjournment;"  where  the  court  was 
held  open  twenty  hours  for  the  defendant  to  obtain  his  witness ;'  and 
where  the  party  waited  nearly  three  hours  after  the  time  appointed, 
and  then  went  home,  after  which  the  justice  came  and  rendered  judg- 
ment." In  addition  to  these  cases,  it  has  been  held  that  an  adjourn- 
ment by  agreement  of  parties,  in  the  absence  of  the  justice,  is  not 
enough,  although  subsequently  entered  by  him  on  his  docket ;  and  if, 
in  such  a  case,  the  defendant  do  not  appear  at  the  time  to  which  the 
cause  is  thus  adjourned,  and  judgment  is  rendered  against  him,  it  will 
be  reversed.'  If  the  justice  adjourns  a  case  in  the  absence  of  the 
parties,  it  is  void.'  So  if  after  he  has  adjourned  the  case  to  a  certain 
day,  he  adjourns  it  on  a  prior  day  to  another  time,  in  the  absence  of 
the  parties,  even  though  they  have  stipulated  to  that  effect  in  writing, 
or  a  witness  goes  before  him  and  makes  oath  to  that  effect."  Juris- 
diction will  not  be  lost  if  the  justice  erroneously  adjourns  a  case  to  a 
time  other  than  that  agreed  to  by  the  parties ;  a  judgment  subse- 
quently rendered  will  be  valid  till  reversed  on  appeal.'  But  where 
the  justice  has  a  discretion  in  adjourning  a  cause,  nothing  but  an 
abuse  of  his  discretion  will  be  regarded  as  error.'"  In  general,  if  the 
party  who  objects  to  an  adjournment  appear  and  go  to  trial,  it  is  a 
waiver  of  the  irregularity,  and  he  cannot  take  advantage  of  it  on 
appeal,  though  it  is  otherwise  where  an  adjournment  is  refused." 
Nor  can  the  party  who  obtains  or  consents  to  an  irregular  adjourn- 

'  2  John.  192.    13  Wis.  634.    29  Mich  '  3  E  D.  Smith,  316. 

199.    47  Vt.  616.    3  Abb.  106.  » 18  Barb.  530.    4  Denio,  95. 

"  4  John.  117.     15  Hun,  213.  »  6  Barb.  629. 

=  8  John.  381.  >«  8  John.  391.     50  Barb.  354. 

'  13  id.  469.  "  Supra,  §  1220.     7  John.  381.    9  id. 

'5  id.  35.  136.    18  Barb.  530.     35  id.  49.    2E.D. 

« 10  "Wend.  497.  Smith,  22,  and  refs.     17  Wis.  401. 
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ment  object  that  it  is  error ;'  and  if  one  party  request  or  consent  to 
an  adjournment,  and  the  other  make  no  objection,  the  adjournment 
will  be  deemed  by  consent  of  parties.'''  Where,  after  an  improper 
adjournment,  the  defendant  confesses  judgment,  this  is  a  waiver  of 
the  irregularity.'  And  where  the  justice  postponed  a  cause  indefi- 
nitely, which  amounted  to  a  discontinuance,  and  the  parties  afterward, 
upon  a  notice  from  him,  appeared  before  him  and  proceeded  to  the 
trial,  the  irregularity  was  held  waived.''  Where  a  justice  has 
adjourned  a  cause  for  ninety  days,  he  cannot  afterward  change  it  to 
a  shorter  period ;  if  he  does  so,  and  the  plaintiff  only  appears,  a  judg- 
ment in  his  favor  is  a  nullity.' 

'  3   Caines,   166.      15   Jolin.   504.     1  =  11  John.  461. 

Hilt.  291.  *  3  Hill,  499 

"  7  John.  529.  20  Barb.  275,  and  '  13  Wis.  634. 
refs. 
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CHAPTER    XV. 

OF  TRIAL  AND  ITS  INCIDENTS. 

I.  Op  the  Preparation  for  Trial. 

§  1313.  After  the  action  is  commenced,  either  party  may  compel 
the  attendance  of  ■witnesses,  and  the  production  of  the  necessary 
papers  in  their  hands,  by  obtaining  either  from  the  justice  who  tries 
the  cause  or  from  any  other  justice/  a  subpoena  to  testify,  or  to  pro- 
duce the  paper  as  evidence  in  the  cause,  or  both." 

The  Code  of  Civil  Procedure  provides  as  follows : 

[§  2969.]  A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a 
■witness  to  attend,  in  the  county  ■where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  other'wise,  for  the  purpose  of  testifying  upon 
the  trial  of  an  action,  pending  before  himself,  or  before  another  jus- 
tice. The  subpoena  may  require  the  ■witness,  except  as  other-wise 
expressly  prescribed  by  la^w,  to  bring  -with  him  any  book  or  paper, 
relating  to  the  merits  of  the  action.  But  a  justice  shall  not  issue  a 
subpoena  to  compel  the  attendance  of  a  ■witness  before  another  justice, 
unless  the  person  applying  therefor  proves,  by  his  o-wn  oath,  or  the 
oath  of  another  person,  that  an  action  is  actually  pending  before  the 
other  justice. 

[§  867.]  A  person  shall  not  be  compelled  to  produce  upon  a  trial  or 
hearing  a  book  of  account,  otherwise  than  by  an  order  requiring  him 
to  produce  it,  or  a  subpoena  dttces  tecum.  Such  a  eubpoena  must  be 
served  at  least  five  days  before  the  day  ■when  he  is  required  to  attend. 
At  any  time  after  service  of  such  a  subpoena  or  order,  the  ■witness 
may  obtain  upon  such  notice,  as  the  judge,  referee  or  other  officer  pre- 
scribes, an  order  relieving  him  -wholly  or  partly  from  the  obligations 
imposed  upon  him  by  the  subpoena  or  order  for  production,  upon  such 
terms  as  justice  requires,  touching  the  inspection  of  the  book,  or  any 

'  Code  Civil  Proced.  §  2969.  » 1  Phils.  Evid.  (7  Lon  ed.)  3. 
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portion  thereof,  or  taking  a  copy  thereof,  or  extracts  therefrom,  or 
otherwise.  *  *  *  A  justice  of  the  peace,  o»  other  judge  of  a  court 
not  of  record,  may  make  such  an  order,  in  an  action  brought  in  his 
court,  at  any  time  after  the  commencement  thereof. 

§  1314.  In  case  the  book  or  paper  belongs  to  or  is  under  the  control 
of  a  corporation,  the  subpoena  duces  tecum',  or  the  order  made  as  pre- 
scribed in  the  last  section,  must  be  directed  to  the  president,  or  other 
head  of  the  corporation,  or  to  the  officer  thereof  in  whose  custody  the 
book  or  paper  is.' 

If  a  public  officer  is  required  to  attend  and  bring  a  book  or  paper 
under  his  control,  it  is  sufficient  if  the  book  or  paper  is  produced  by 
a  subordinate." 

The  subpoena  is  substantially  as  follows : 

County,  ) 
Town  of  .      3 

The  People  of  the  State  of  New  York  to  greeting : 

You  are  hereby  commanded,  in  the  name  of  the  people  of  the  State 
of  New  York,  to  appear  before  the  undersigned,  at  ,  in  said 

town,  on  the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  to  give  evidence  in  a  civil  action  then  and  there  to  be  tried 
between  plaintiff    ,  and  defendant    ,  on  the  part  of  the 

.    Dated  at  the  town  aforesaid,  this  day  of  ,  18     . 

'    ,  Justice  of  the  Peace. 

The  above  is  called  a  subpoena  ad  testificandum.  If  either  of  the 
witnesses  is  required  to  produce  some  paper,  or  other  evidence  in  his 
possession,  add  a  clause  substantially  as  follows  :  (It  is  then  called,  in 
respect  of  this  clause,  a  subpoena  duces  tecum.)  And  that  you  bring 
with  you,  and  produce  at  the  time  and  place  aforesaid,  a  certain  (here 
particularly  describe  the  book  or  writing  desired),  now  in  your  custody, 
and  all  other  deeds,  evidences,  and  writings  which  you  have  in 
your  custody  or  power,  concerning  the  premises.  And  for  a  failure  to 
attend,  you  will  be  deemed  guilty  of  a  contempt  of  court,  and  liable ' 
to  pay  all  losses  or  damages  sustained  thereby  to  the  parties  aggrieved. 
The  paper  should  be  described.  Under  section  2969  of  the  Code,  a 
party  may  be  required  by  a  subpoena  with  this  clause  to  bring  his 

» Code  of  Civil  Proc.  §  868.  » Id.  §  869. 


782  SnBPCENAiNG  Witnesses. 

books  and  papers.'  If  the  -witness  does  not  produce  the  papers  re- 
quired by  the  subpoena,  he  is  liable  to  the  party  subpoenaing  him  for 
his  damages,  and  also  for  a  contempt  of  court.''  A  person  cannot  be 
made  thus  to  produce  papers  placed  in  his  hands  as  a  professional 
man,  nor  to  divulge  their  contents.^  But  it  is  not  for  the  witness  to 
decide  whether  they  were  so  placed  with  him  or  not.  The  court  does 
that,  and  rules  that  he  must  or  may  not  produce  them,  as  the  facts 
require.*  The  witness  is  bound  to  produce  the  papers  for  identifica- 
tion.' The  general  rule  extends  to  documents  only,  and  not  to  per- 
sonal property." 

§  1315.  The  subpoena  may  contain  as  many  names  as  the  party 
may  wish  to  have  inserted ;  and  there  is  no  impropriety  in  the  justice 
inserting  the  name  of  one  witness,  though  he  is  not  obliged  to  do  it, 
and  permitting  the  party  to  insert  such  others  as  he  may  please.  So, 
where  a  witness  has  been  duly  subpoenaed,  his  name  may  be  inserted 
at  any  time  afterward.' 

§  1316.  The  above  forms  apply  to  cases  in  which  the  cause  is  pend- 
ing before  the  justice  who  issues  the  subpoena.  If  the  party  wishes 
to  obtain  a  subpoena,  in  a  suit  pending  before  another  justice,  he 
must  prove  by  his  own  oath,  or  the  oath  of  some  other  person,  that 
such  suit  is  actually  depending  before  such  other  justice.  The  oath 
to  be  administered  in  such  a  case  may  be  in  the  form  prescribed  for 
obtaining  a  subpoena  in  a  cause  before  arbitrators.'  The  subpoena 
may  be  in  the  form  above  given,  substituting  for  the  words. "  before 
the  subscriber'"  the  words  ^^ before  Amos  E.  Perry,  Esq."  and  also 
substituting  the  words  "his"  and  "him"  in  the  place  of  "my" 
and  "me." 

§  1317.  A  subpoena  may  be  served  by  a  constable,  or  by  any  other 
person.  It  must  be  served  by  reading  it,  or  stating  its  contents 
to  the  witness,  and  by  paying  or  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and  the 
sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated." 

'  8  How.  Pr.  R.  226.    Id.  352.    24  id.         M  Wend.  558.     1  HiU,  33.    6  Barb. 

222.    12  Abbott,  249.    Aliter  in  Indiana  116.     9  How.  Pr.  R.  419. 
under  §§  305,   306  of  their  R.  S.     18  *  12  Abbott,  249,  260. 

Ind.  111.  «  29  Barb.  622. 

^  12  Barb.   6G0.     12  Abbott,  249.     8  "  35  Barb.  42. 

How.  Pr.  R.  226.    Id.  352.     Code  Civil         '  Holt's  N.  P.  R.  526. 
Proc.  §  2979.  »  Ante,  { 1221. 

"  20  Barb.  16. 
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That  a  person  has  a  subpoBiia  to  serve  gives  him  a  legal  license  to 
enter  the  house  of  the  witness  for  that  purpose,  if  he  is  then  therein. 
If  he  finds  the  only  door  open,  he  may  enter  and  use  such  force  as 
may  be  necessary  to  overcome  any  resistance  in  the  service ;  that  the 
wife  of  the  witness  orders  him  to  leave,  will  not  make  it  wrong  for  him 
to  proceed  in  the  service.  This  service  must  be  personal  on  the  wit- 
ness, and  in  a  reasonable  time  before  the  hour  of  trial,  that  he  may 
suffer  the  less  inconvenience  from  his  attendance  on  the  court.'  The 
witness  is  entitled  to  a  reasonable  time  for  travel,  availing  himself  of 
the  ordinary  modes  of  conveyance,  and  cannot  be  required  to  travel 
on  Sunday."  If  the  witness  be  a  married  woman,  still  the  subpcena 
must  be  served  upon  her  personally,  and  a  tender  of  witness'  fees 
made  to  her,  and  not  to  her  husband.*  If  the  witness  should  attempt 
to  evade  the  hearing  of  the  subpcena  by  going  away  or  otherwise, 
still  the  service  would  doubtless  be  good.* 

§  1318.  No  witness  is  bound  to  appear  unless  his  regular  fees  be 
tendered  to  him  at  the  time  of  serving  the  subpoena,  nor,  if  he 
appears^  is  he  bound  to  give  evidence  till  such  fees  are  actually  paid 
or  tendered.^  The  amount  of  such  fees  to  a  witness  from  the  same 
or  any  other  county,  is  twenty-five  cents  for  every  day's  actual  attend- 
ance'. Where  a  party  is  sworn  in  his  own  behalf  he  cannot  charge 
witness  fees  therefor;  but  he  may  when  he  is  subpoenaed  by  the 
opposite  party.'  If  the  trial  last  more  than  one  day,  the  witness  is 
not  bound  to  stay  unless  paid  or  tendered  his  full  fees  for  the  subse- 
quent day,  which  ought  to  be  done  before  that  day  arrives ;  the  wit- 
ness is  not  obliged  to  ask  for  them.*  If  the  witness  is  subpoenaed  iij. 
two  suits  to  be  tried  at  the  same  time  and  place,  ho  is  entitled  to  his 
fees  in  each,  even  though  the  parties  are  the  same  in  both.''  And  so, 
if  after  having  been  duly  subpoenaed  and  paid  by  one  party,  he  is 
subpoenaed  by  the  other,  he  is  again  entitled  to  his  fees."  He  may 
waive  their  payment,  or  consent  to  attend  on  being  paid  his  expenses 
in  traveling,  and  while  attending  court." 

§  1319.   A  subpcena  issued   by  a  justice   is  valid  to   compel  the 


"  1  Str.  510.     1  E.  D.  Smith,  502.  '  30  How.  Pr.  R.  7.    28  id.  266.     1 

» 13  Wend.  49.  Bosw.  655.     1  Sand.  713. 

»  Cro.  Car.  522.    W.  Jones,  430.  "  4  Denio,  75.    3  id.  27. 

*  7  Dowl.  &  Ryl.  233.  » 18  How.  Pr.   R.  168.     10  Abbott, 
'  4  Deftio,  75.  304. 

•  Code  avil  Proced.  §  3329.  '"  7  Taunt.  337. 

"  4  Denio,  75. 
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attendance  of  a  witness,  being  in  tho  same  county  where  the  cause  is 
to  be  tried,  or  in  an  adjoining  county ;  but  in  no  other  case.' 

§  1320.  Though  a  witness  attend  and  be  sworn,  without  a  sub- 
poena, he  is  entitled  to  his  fees,^  and  may  accordingly  bring  his  action 
for  them,  and  maintain  it  by  giving  parol  evidence  of  being  sworn  on 
the  call  of  the  party,  without  producing  the  record  or  minutes  of  the 
court  to  prove  this  fact.'  Within  the  same  principle,  it  would  doubt- 
less be  unnecessary  to  prove  the  existence  or  service  of  a  subpoena. 
In  the  action  for  witness'  fees,  however,  no  other  or  greater  fees  than 
are  allowed  by  the  statute,  can  be  recovered,  even  though  the  witness 
be  a  foreign  one.*  An  exception  may  exist  in  the  case  of  a  witness 
summoned  as  an  expert,  or  to  give  an  opinion  depending  upon  his 
skill  in  a  particular  trade.' 

§  1321.  A  witness  cannot  claim  his  privilege  from  arrest,  unless  he 
has  been  duly  and  in  good  faith  subpoenaed.  Simple  attendance, 
although  in  good  faith,  and  at  the  request  of  the  party,  is  not  enough 
under  the  provisions  of  the  Revised  Statutes ;  nor  where  he  is  in  attend- 
ance, though  not  as  a  witness,  but  is  sworn  after  his  arres1».°  This 
rule  extends  even  to  a  case  where  a  witness  has  been  regularly  sub- 
poenaed and  discharged,  and  afterward  voluntarily  attends  as  a  wit- 
ness.' But  those  who  voluntarily,  and  in  good  faith  attend  solely  as 
witnesses,  from  another  state,  are  privileged.'  The  courts  allow  a 
reasonable  time  for  the  witness  to  return  before  he  is  liable  to  arrest." 
He  is  protected  at  his  lodgings."  But  his  character  of  witness  will 
not  exempt  him  from  the  service  of  a  summons,  unless  in  presence 
of  the  court."  Nor  will  he  be  protected  while  about  his  ordinary 
private  business,  after  he  is  discharged  from  the  obligation  of  his 
subpoena.'^  The  privilege  extends  only  to  an  exemption  from  arrest 
in  a  civil  suit.  It  is  personal ;  and  if  the  witness  waive  it  and  will- 
ingly submit  to  custody,  as  if  he  put  in  bail  without  objection,  or 
gives  notice  of  retainer  and  demands  a  copy  of  the  complaint,  he 
cannot  afterward  object  to  the  imprisonment  as  unlawful.'' 

'■  Code  Civil  Proced.  §  2969.  622.     23  How.  Pr.  R.  331.     7  Daly,  523. 

=  12  How.  Pr.  R.  446.     1  Binn.  46.  66  N.  Y.  124.     7  Hun,  479. 

'  15  John.  260.  °  4  Dallas,  329.    54  How.  380. 

^  14  John.  357.  "•  4  Dallas,  387. 

'  1  Carr  &  Kir.  23.  "  1  Wend.  292.     Also  7  Abbott,  N.  S. 

«  4  Hill,  59.     Code   Civil  Procedure,  70.     11  Hun,  474. 

5  860.  ^^  4  Dallas,  329.     2  "Wend.  257. 

'  8  Abbott,  416.  "  15  Barb.  26 ;  but  see  7  Hun,  83. 
^  2  John.  294.    3  Cowen,  381.    3  Duer, 
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II.  Of  CoMPELLiNa  the  Attendance  of  Witnesses  by  Attachment. 

§  1322.  It  is  provided  by  the  Codo  of  Civil  Procedure,  that : 
[§  2971.J  Where  it  is  made  to  apxDear,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend  as 
a  witness  in  obedience  to  the  subpcena;  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist ;  and  the  party,  in  whose  behalf 
the  witness  was  subpoenaed,  or  his  attorney,  makes  oath  that  the  testi- 
mony of  the  witness  is  material ;  the  justice  must  issue  a  warrant  of 
attachment,  directed  generally  to  any  constable  of  the  county,  for  the 
purpose  of  compelling  the  attendance  of  the  witness. 

It  is  held  in  Wisconsin  that  whether  the  court  will  grant  an  attach- 
ment against  a  witness  duly  summoned,  is  a  matter  of  discretion.' 
The  necessary  proof  of  service  and  refusal,  or  neglect  to  appear,  may 
be  by  the  affidavit  or  other  proof  of  the  party  applying,  or  by  other 
competent  testimony.  Where  the  witness  has  been  subpoenaed  by 
the  party,  and  the  latter  seeks,  by  his  own  oath,  to  lay  the  foundation 
of  a  case  for  the  issuing  of  an  attachment,  he  may  do  so  orally  or  by 
affidavit.^  If  the  service  is  made  by  a  constable,  his  return  is  evidence 
of  that  fact ; "  if  made  by  a  third  person,  who  is  neither  constable  nor 
party,  the  justice  may  satisfy  himself  of  the  fact  of  service  having 
been  made,  by  administering  an  oath  and  receiving  the  proof  by 
parol.  But  in  eitlier  of  these  cases,  the  language  of  the  Code  of 
Civil  Procedure  requires  that  the  proof  of  non-attendance  and  materi- 
ality should  be  made.  An  affidavit  is  the  safer  course,  and  should 
always  be  adopted,  to  avoid  any  controversy  in  regard  to  the  validity 
of  the  attachment.     It  may  be  in  the  following  form : 

"  County,  ss. : 

"  ,  the  plaintiff  named  in  the  annexed  subpoena,  beiag  du.y 

sworn,  says  that  he  did,  on  day  of    '  inst.,  at  the  town 

of  ,  in  the  said  county,  serve  the  annexed  subpoena  on  , 

a  witness  therein  named,  by  reading  the  same  (or  stating  the  contents 
thereof)  to  him,  and  at  the  same  time  paying  (or  tendering)  to  him  the 
sum  of  twenty-five  cents  (or,  and  he  at  the  same  time  agreeing  to 
attend  without  the  payment  of  his  fees;  or,  he,  at  the  same  time, 
agreeing  to  attend  if — ,  here   stating  the   agreement);    and  this 

'  1  "Wis.  209.  =  Code  Civil  Proc.  §  2970. 

"  12  Barb.  529. 
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deponent  further  says,  that  the  testimony  of  the  said  is 

material  to  this  deponent  upon  the  trial  of  the  cause  mentioned  in 
the  said  subpoena ;  and  further,  that  the  said  refuses  {or  has 

neglected)  to  attend  the  trial  of  the  said  cause  as  he  was  commanded  to 
do  in  and  by  the  said  subpoena. 
Sworn  before  me,  this  day  ) 

of  18     . ; 

,  Justice  of  the  Peace." 

"Where  the  proof  is  made  by  the  oral  testimony  of  a  person,  the  oath 
may  be  in  the  following  form : 

"  You  swear  that  you  will  true  answers  make  to  such  questions  as 
shall  be  put  to  you  touching  the  service  of  the  subposna  in  a  cause 
now  pending  before  me,  between  James  Jackson,  plaintiff,  and  Richard 
Roe,  defendant." 

If  the  subpoena  were  served  by  a  constable,  his  return  may  be  en- 
dorsed on  the  subpoena  as  follows : 

"  The  within  subpoena  personally  served  on  ,  a  witness 

therein  named,  on  the         day  of  ,  18     ;  his  fees  paid. 

Constable  fees,  twelve  and  one-half  cents. 

,  Constable." 

§  1323.  The  above  forms  are  all  that  can  be  required  in  the  pro- 
ceeding for  an  attachment.  In  case  the  service  is "  proved,  other  tha^ 
by  the  af&davit  of  the  party,  that  part  of  the  above  form  of  affidavit 
which  relates  to  the  service  of  the  subpoena  should  be  stricken  oat, 
thus  confining  the  party  to  an  affidavit  of  materiality  and  non-attend- 
ance merely.  The  affidavit,  with  a  little  variation,  will  serve  on  a 
defendant's  application  for  an  attachment.  The  strict  letter  of  the 
statute  requires  that  the  oath  of  materiality  should  be  made  by  the 
party,  or  his  attorney. 

§  1324.  The  attachment  is  to  be  issued  for  the  purpose  of  compel- 
ling the  attendance  of  the  witness,  that  he  may  be  sworn  on  the  trial 
of  the  cause,  and  not  for  the  purpose  of  punishing  him  as  for  a  con- 
tempt. If,  therefore,  the  witness  be  near  the  place  of  trial,  so  that 
the  attachment  may  be  served  and  returned  in  a  short  time,  it  may 
be  made  returnable  forthwith,  and  the  justice  may  hold  the  cause 
open  until  the  attachment  is  served,  and  returned ;  but  if  the  witness 
be  at  such  a  distance  from  the  place  of  trial  that  the  attachment  can- 
not be  served  and  returned  in  fl  rea«onq,ble  time  for  holding  the  cause 
.  open,  the  proper  course  would  be  to  adJQjirj}  th§  trial  to  such  time  as 
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■would  be  sufficient  for  the  service  and  return  of  the  attachment,  and 
to  make  the  attachment  returnable  at  that  time.'  It  may  be  in  the 
following  form : 

"  County,  ss. : 

"  Tim  People  of  the  State  of  New  York  to  any  constable  of  said  county, 
greeting  : 

"  We  command  you  to  attach  ,  and  bring  him  before  the 

subscriber,  a  justice  of  the  peace  in  and  for  said  county,  at  his  office 
in  the  town  of  ,  forthwith  {or  on  the  Vdth  day  of  November 

inst.,  at  one  o'clock  in  the  afterTioon),  to  testify  those  things  which  he 
knows,  in  a  civil  action  now  depending  before  the  said  justice,  between 
,  plaintiff,   and  ,  defendant,  on  the  part  of  the 

;  and  also  to  answer  all  such  matters  as  shall  be  objected 
against  him,  for  that  the  said  ,  having  been  duly  subpoe- 

naed to  attend  at  the  trial  of  the  said  action,  has  refused  (or  neglected) 
to  attend  in  conformity  to  such  subpoena ;  and  have  you  then  and 
there  this  precept.     Griven  under  the  hand  of  the  said  justice,  this 
day  of  ,  18     . 

,  Justice.'" 

§  1325.  Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  constable 
for  issuing  and  serving  it,  must  be  paid  by  the  person  against  whom 
it  is  issued,  unless  he  shows  a  reasonable  excuse,  to  the  satisfaction  of 
the  justice,  for  his  omission  to  attend ;  in  which  case,  the  party  pro- 
curing the  warrant  must  pay  them,  and  if  he  recovers  costs,  the 
amount  thereof  must  be  allowed  to  him  as  part  of  his  costs."  Where 
the  delinquent  witness  is  within  an  adjoining  county,  the  constable, 
to  whom  the  warrant  of  attachment  is  directed,  may  arrest  the  witness 
in  that  county,  and  bring  him  before  the  justice.  The  constable,  while 
he  is  within  the  adjoining  county  for  tfrat  purpose,  has  all  the  powers 
of  a  constable  of  that  county,  with  respect  to  the  warrant  so  issued 
to  him.' 

III.  Op  iMPOsma  a  Pine  upon  the  Witness  for  Non-Attendance, 
OR  Refusing  to  Testify. 

§  1326.  In  addition  to  the  power  of  compelling  the  attendance  of 
witnesses  by  process  of  attachment,  it  is  provided  by  the  Code  of  Civil 
Procedure,  that : 

'  Supra,  §  1306.     35  N.  Y.  159,  160.  '  Code  Civil  Proc.  §  2973. 

»  Code  Civil  Proc.  §§  2972,  2898. 
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[§  2974.]  A  person  duly  subpoenaed  as  a  witness,  who,  without  a 
reasonable  excuse,  proved  by  his  oath  or  the  oath  of  another  person, 
fails  to  attend ;  or,  attending,  refuses  to  testify ;  must  be  lined,  by 
the  justice  before  whom  the  action  is  pending,  for  each  non-attend- 
ance or  refusal,  such  a  sum,  not  less  than  one  dollar  nor  more  than 
ten  dollars,  as  the  justica  thinks  it  reasonable  to  impose  upon  him,  as 
a  fine  therefor.' 

[§  2975. J  The  fine  may  be  summarily  imposed  by  the  justice,  upon 
the  application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  witness 
is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not  imposed 
during  the  trial,  the  justice,  at  any  time  within  five  days  after 
judgment  is  rendered,  must,  upon  the  application  of  the  party,  issue 
a  warrant,  directed  generally  to  any  constable  of  the  county,  com- 
manding him  to  arrest  the  defaulting  witness,  and  to  bring  him 
before  the  justice,  at  a  time  and  place  therein  specified,  the  time  to 
be  not  more  than  twelve  days  after  issuing  the  warrant,  to  show  cause 
why  a  fine  should  not  be  imposed  upon  him.  The  witness  is  not  only 
liable  to  a  fine  for  his  non-attendance  or  refusal  to  testify,  but  he  is 
also  liable  to  the  party  in  whose  behalf  he  was  subpoenaed,  for  all 
damages  which  such  party  shall  sustain,  by  reason  of  such  non- 
appearance or  refusal."  If  he  be  present  and  have  an  opportunity 
of  being  heard  before  the  justice,  the  fine  may  be  imposed  without 
the  issuing  of  process.'  The  justice  should  in  such  a  case,  call  upon 
the  witness  to  show  cause  why  a  fine  should  not  be  imposed ;  and  if 
no  sufficient  cause  be  shown,  impose  a  fine  forthwith,  on  proof  that 
the  subpoena  has  been  served.  But  if  the  witness  be  absent  a  war- 
rant may  be  issued  against  the  defaulting  witness,  which  may  be  in 
the  following  form : 

County,  ss. : 

The  People  of  the  State,  of  New  York,  to  any  constable  of  said  county, 
greeting : 

You  are  hereby  commanded  to  arrest  and  bring  him  before 

the  subscriber,  ajustice  of  the  peace  in  and  for  said  county,  at  his  office 
in  the  town  of  ,  said  county,  on  the       day  of  ,  18     ,  to  show 

cause  why  a  fine  should  not  be  imposed  upon  him,  for  that  having 

'  Code  Civil  Proc.  §  2974.  '  Id.  §  2975, 

=  Code  Ciyil  Pi-oc.  §  2979. 
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been  duly  subpoenaed  to  attend  as  a  witness  in  a  certain  action  pend- 
ing before  the  undersigned,  in  which  was  plaintiff,  and 
was  defendan  t,  on  the  part  of  the            he  did  fail  to  attend  as  required 
[or  that  having  attended  on  the  trial  of  said  action,  did  refuse  to 
testify  therein].  ,  Justice. 

§  1327.  The  justice  imposing  the  fine  must  enter  in  his  docket- 
book  a  minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount 
of  the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

The  officers  to  whom,  by  the  above  section,  fines  are  directed  to  be 
paid,  are  the  overseers  or  superintendents  of  the  poor  of  the  town  or 
district  where  the  fine  is  imposed,  or  where  there  is  no  such  officer, 
then  to  the  officer  or  officers  performing  corresponding  functions  under 
another  name  —  unless  the  board  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town,  in  a  case 
where  it  is  authorized  by  law  to  do  so.' 

The  minute  of  conviction  may  be  as  follows : 

"  County,  ss. ; 

"  Be  it  remembered  that  on  the        day  of  ,  18     ,  is 

convicted  before  me,  and  fined  the  sum  of  ten  dollars,  besides  two  dollars 

costs,  for  non-attendance  as  a  witness  to  give  evidence  before  me  at 

my  office,  in  the  town  of  ,  on  the         day  of  inst.,  in  a 

certain  cause  then  and  there  depending  before  me,  in  which 

was  plaintiff',  and  defendant. 

,  Justice. 

§  1 328.  The  Code  of  Civil  Procedure  further  provides  that : 
[§  2977. j  If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith 
paid  to  the  justice,  he  must  issue  an  execution,  directed  generally  to  any 
constable  of  the  county,  commanding  the  constable  to  collect  the  sum 
remaining  unpaid,  of  the  goods  and  chattels  of  the  delinquent,  within 
the  county,  and,  for  want  thereof,  to  take  him,  and  convey  him  to  the 
jail  of  the  county,  there  to  remain  until  he  pays  that  sum,  not  exceed- 
ing thirty  days.  Upon  the  delinquent  being  committed  to  jail,  the 
keeper  thereof  must  keep  him  in  close  custody  therein,  until  he  is 
entitled  to  a  discharge,  as  specified  in  the  execution. 
This  execution  may  be  in  the  following  form :  -^- 

'  Code  Civil  Proced.  §  2875.  ^,  .      ' 
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"  County,  ss. : 

The  People  of  the  State  of  JVew  Tori,  to  any  constable  oj  said  county, 

greeting  : 

"  Whereas  was,  on  the         day  of  >  18     ,  convicted  and 

fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the  said 
county,  the  sum  of  dollars,  besides  dollars  costs,  for  non-attend- 
ance as  a  witness  to  give  evidence  before  the  said  justice  at  his  office, 
in  the  town  of  ,  in  said  county,  on  the         day  of  .,  in 

a  certain  cause  then  and  there  depending  before  the  said  justice,  in 
which  was  plaintiff,   and  defendant ;  a  record  of  which 

conviction,  and  of  the  cause  thereof,  has  been  duly  made  up  and 
entered  in  the  docket  of  the  undersigned.     And  whereas  the  said 
has  neglected  to  pay  the  said  fine  and  costs : 

"  You  are  hereby  commanded  to  levy  the  said  fine,  and  costs,  of  the 
goods  and  chattels  of  the  said  ;  and,  for  want  thereof,  to  take 

and  convey  the  said  to  the  jail  of  the  said  county,  there  to 

remain  until  he  shall  pay  such  fine  and  costs.  And  the  keeper  thereof 
is  required  to  keep  the  said  in  close  custody,  in  such  jail,  until 

the  fine  and  costs  aforesaid  be  paid,  not  exceeding  thirty  days  after 
the  commencement  of  his  imprisonment.  Given  under  the  hand  of 
our  said  justice,  at  the  town  of  ,  on  the         day  of  ,  18    . 

,  Jttstice." 

§  1329.  In  levying,  or  serving  this  warrant,  either  upon  the  prop- 
erty or  body  of  the  offender  (and  so  of  all  warrants  from  a  justice  for 
levying  a  forfeiture  in  execution  of  a  conviction),  the  officer  may 
justify  breaking  open  the  outer  door  of  a  dwelling-house  to  effect  this 
purpose,  if  he  be  refused  admittance  on  demand  made.' 

§  1330.  Although  no  mode  of  selling  the  property  levied  on  be 
pointed  out  by  the  statute,  yet  the  officer,  doubtless,  may,  instead  of 
resorting  to  a  private  sale,  advertise  and  sell  in  the  manner  we  shall 
hereafter  notice  in  case  of  a  levy  upon  execution,  and  such  seems  to  be 
a  safe  and  fair  mode  of  doing  the  business. 

§  1331.  The  Code  of  Civil  Procedure  provides  as  follows  for  the  dis- 
position of  the  money  collected  on  such  executions  : 

[§  2978.]  The  money  collected  by  virtue  of  the  execution  must  be 
forthwith  paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof,  from  the 
constable  or  the  delinquent,  pay  the  money  to  the  officer  to  whom  the 

'  See  Hawk.  P.  C.  (S  Lond.  ed.)  136. 
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fines  are  directed  to  be  paid,  by  section  2875  of  this  act  for  the  use 
of  the  poor. 

[§  2979.J  A  person,  subpoenaed  as  prescribed  in  this  article,  who 
neglects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to 
the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  damages  which 
the  party  sustains  by  reason  of  his  neglect  or  refusal. 

§  1332.  A  suit  will  not  lie  against  a  justice  to  recover  back  the 
amount  of  a  fine  imposed  upon  and  collected  of  a  witness  for  refusing 
to  be  sworn,  or  for  any  other  contempt.  A  justice  is  not  liable  to  a 
suit  for  a  judicial  act ;  and  the  merits  of  the  imposition  of  a  fine  (the 
justice  having  jurisdiction  of  the  matter)  cannot  be  overhauled  before 
another  justice.' 


IV.  Of  a  Commission  to  Examine  Foreign  Witnesses. 

§  1333.  It  is  provided  by  the  Code  of  Civil  Procedure  of  New  York 
that: 

[§  2980.]  Where  the  defendant  has  neglected  to  appear  upon  the 
return  of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action ;  and  it  appears,  by  affi- 
davit, upon  the  application  of  either  party,  that  a  witness,  not  within 
the  county  where  the  action  is  pending,  or  an  adjoining  county,  is 
material  in  the  prosecution  or  defense  of  the  action,  the  justice 
may  award  a  commission  to  one  or  more  competent  persons,  author- 
izing them,  or  either  of  them,  to  examine  the  witness  under  oath, 
upon  interrogatories  to  be  settled  by  the  justice,  or  by  the  writ- 
ten agreement  of  the  parties,  and  indorsed  upon  or  annexed  to  the 
commission ;  to  take  and  certify  the  deposition  of  the  witness ;  and 
to  return  the  same  by  mail,  addressed  to  the  justice. 

It  will  be  observed  that  a  commission  can  be  awarded  only  upon  an 
issue  of  fact,  or  where  the  defendant  has  neglected  to  appear  upon  the 
jeturn  of  the  summons,  or  has  failed  to  answer  the  complaint  of  the 
plaintiff.  It  may  be  issued  as  well  on  the  application  of  the  plaintiff 
as  of  the  defendant ;  and  a  commission  is  proper  in  no  case,  except 
by  written  consent  of  the  parties,  unless  it  is  made  to  appear  by  the 
oath  of  the  party,  or  other  competent  testimony,  that  the  witness 
whose  testimony  is  sought  to  be  obtained,  resides  in  some  place  other 
than  in  the  county  where  the  suit  is  pending  or  the  adjoining  county, 

'  3  Caines,  170.     26  Barb.  594,  and  refs. 
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and  that  his  testimony  is  material  to  the  prosecution  or  defense  of  the 
action.'     It  is  further  provided,  that : 

[§  2982.]  The  commission  may  be  granted  by  the  justice  without 
notice,  upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the  time 
of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time  after  the 
joinder  of  issue,  upon  the  application  of  either  party,  accompanied 
with  proof,  by  affidavit,  that  six  days'  written  notice  of  the  applica- 
tion has  been  served  upon  the  adverse  party,  either  personally  or  by 
service  upon  the  attorney,  who  appeared  for  him  before  the  justice. 

§  1334.  "Where  either  party  contemplates  applying  for  a  com- 
mission, the  proper  course  to  be  pursued  is  to  state  the  fact  to  the 
justice  at  the  joining  of  the  issue,  who  may  then  adjourn  the  cause 
for  a  week  or  eight  days,  if  the  application  be  on  the  part  of  the  plain- 
tiff; or  for  ninety  days  or  such  shorter  period  as  he  may  think 
'  proper  and  reasonable,  if  the  application  be  made  by  the  defendant. 
In  either  of  these  cases,  however,  the  justice  would  nol  be  author- 
ized to  adjourn  on  the  mere  statement  of  either  party  that  he 
intends  to  apply  for  a  commission.  He  should,  in  the  first  place, 
make  out  a  proper  case  for  an  adjournment  and  comply  with  all  the 
conditions  imposed  by  the  statute,  if  required.''  The  commission  may 
be  granted  at  any  stage  in  the  suit,  and  neither  party  is  bound  to 
give  notice  of  his  intention  to  apply  at  the  time  of  joining  issue.  If, 
after  issue  is  joined,  and  one  or  more  adjournments  have  been  granted, 
a  material  witness  should  absent  himself,  either  party  might  then, 
upon  due  notice,  apply  for  a  commission  to  tak§  his  testimony. 

§  1335.  Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial,  as 
may  be  necessary  to  procure  the  commission  to  be  executed  and 
returned  ;  not  exceeding  the  length  of  time  for  which  the  trial  might 
be  adjourned  upon  the  application  of  the  defendant.' 

§  1336.  The  statute  does  not  make  it  imperative  upon  either  party 
to  take  the  testimony  of  his  witness  upon  commission.  If  he  can 
procure  his  personal  attendance  within  the  time  that  an  adjournment 
may  be  granted,  he  may,  at  his  option,  dispense  with  the  necessity 
of  a  commission.  This  may  frequently  be  done,  where  the  witness 
is  desired  by  the  defendant,  for  he  may  obtain  an  adjournment  of 


•  Infra,  §  1337.  s  Code  CSvil  Proeedure,   }  2983. 

"  Ante,  §  1289. 
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ninety  days,  if  required  by  the  exigencies  of  the  case.  Not  so,  how- 
ever, if  the  plaintiff  desires  him ;  he  is  not,  except  by  the  consent  of 
the  defendant,  entitled  to  an  adjournment  exceeding  eight  days.  If, 
therefore,  in  addition  to  the  proof  of  absence  and  materiality,  the  de- 
fendant swears  that  he  expects  to  be  able  to  procure  the  personal 
attendance  of  his  witness  within  the  ninety  days,  he  is  entitled  to  an 
adjournment,  and  is  not  bound  to  sue  out  a  commission  to  take  his 
testimony.  The  commission  is  to  be  granted  upon  stipulation,'  or  by 
consent,  or  on  proof  that  due  notice  of  the  application  therefor  has 
been  served  on  the  adverse  party  at  least  six  days  before  the  time 
of  making  such  application.  The  notice  may  be  in  the  following 
form: 


{Title  of  Cause.) 

"Sir:  Take  notice  that  an   application  for   a  commission  to  be 
directed  to  ,  of  to  examine 

of  the  same  place,  a  witness  in  the  above  entitled  cause,  upon  inter- 
rogatories to  be  annexed  to  such  commission,  will  be  made  to 

,  Esq.,  at  his  office  in  the  town  of  ,  on  the 

day  of  inst.,  at  o'clock  in  the  noon. 

,  Plaintiff" 
«  Dated. 
"To  ,  Defendant" 


The  notice,  when  given  by  the  plaintiff,  may  probably  be  given 
intermediate  the  date  of  the  process  and  the  time  of  its  return,  so 
that  the  application  can  be  made  at  the  joining  of  issue,  if  the  course 
is  thought  advisable  in  order  to  expedite  the  trial  of  the  cause.  It 
must  be  served  at  least  six  days  before  the  application  is  made, 
excluding  the  day  of  service  and  including  the  day  on  which  the 
application  is  to  be  made ;  so  that  a  notice  served  on  Thursday  is 
good  for  the  next  Wednesday,  and  the  service  should  be  personal; 
but  in  case  of  the  absence  of  a  party,  it  may  be  made,  doubtless, 
upon  his  agent  or  attorney,  if  he  has  one,  who  is  duly  authorized  to 
conduct  the  suit  in  his  behalf.  If  the  party  upon  whom  the  notice  ia 
served  appear  and  do  not  object,  the  fact  that  an  insufficient  notice  was 

'  8  Barb.  233,  336. 
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served  will  not  be  a  good  objection  to  the  commission.'  The  notice 
is  good  with  but  one  commissioner  named  therein ;  but  as  the  justice, 
under  the  statute,  may  issue  it  to  more  than  one,  it  may  be  proper, 
especially  if,  for  any  reason,  it  is  probable  he  will  name  more  than 
one,  to  insert  several  names  in  the  notice.  If  it  is  directed  to  two  or 
more,  it  may  authorize  any  of  them  to  apt.'' 

§  1337.  Proof  that  this  notice  has  been  served  should  be  made  to 
the  justice,  unless  this  proof  is  waived  by  the  opposite  party  in  person 
or  by  attorney.  This  proof  may  be  by  affidavit  or  by  parol.  If  by  affi- 
davit, it  may  be  in  the  following  form,  annexed  to  a  copy  of  the  notice : 
\ 

"IN  JUSTICE'S  COURT. 
{Title  of  Cause.) 

"  County,  ss. : 

"  ,  being  duly  sworn,  says  that  on  the        day  of 

,  instant,  he  served  a  notice,  of  which  the  annexed  is  a  copy,  upon 
,  the  defendant  therein  named,  by  delivering  the  same  to 

him  (or  to  ,  Esq.,  his  attorney)  personally. 


Sworn  before  me  this  day  ) 

of  ,18     .  I 


,  Justice." 


If  proof  of  the  service  is  made  y  parol,  it  may  be  on  an  oath  to  be 
administered  by  the  justice,  in  the  following  form  : 

"  You  do  swear  that  you  will  true  answers  make  to  such  questions 
as  shall  be  put  to  you  touching  the  service  of  notice  of  an  application 
for  a  commission  in  this  cause." 

If  the  application  is  made  by  the  defendant,  the  notice  and  affidavit 
is  to  be  varied,  accordingly. 

On  appearing  before  the  justice  at  the  time  mentioned  in  the  notice, 
the  party  applying  should,  in  addition  to  the  proof  of  notice  of  the 
application,  make  oath  that  the  absent  witness  whose  testimony  is 
desired  does  not  reside  in  the  county  where  the  suit  is  pending  or  in 
the  county  adjoining,  and  that  his  testimony  is  material  to  the  prose- 
cution or  defense  of  the  action,  as  the  case  may  be.  The  affidavit  is 
required  in  all  cases  (unless  the  opposite  party  waives  it),  before  a 
justice.'     In  case  the  party  asking  for  the  commission  states  what , 

'  3  Hill,  494.  =  2  John.  Cas.   69.     1  Cow.  210.     7 

"  1  HiU,  249.  Wend.  513.     7  HiU,  77.    7  Barb.  631. 
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facts  lie  expects  to  prove  by  the  absent  witness,  and  the  opposite  party 
■will  admit  them,  the  justice  should  refuse  the  commission.  It  is  not 
enough  to  admit  that  the  witness  will  swear  to  the  facts.  It  must  be 
that  they  are  true.'  If  the  other  party  ojffers  to  admit  the  facts  the 
witness  will  swear  to,  or  there  are  suspicious  circumstances,  the  justice 
may  require  a  statement  of  the  facts  that  are  expected  to  be  proved  if 
the  commission  is  executed,  and  then  if  they  are  admitted,  the  com- 
mission will  be  refused ;  ^  and  so  if  it  should  appear  on  the  cross- 
examination  of  the  party  applying,  or  otherwise,  that  there  are  no 
sufficient  grounds  for  issuing  the  commission,  as  that  it  is  intended 
merely  for  delay,  &c.,  it  should  not  be  granted.  The  oath  to  be 
administered  to  the  party  may  be  in  the  following  form : 

"  You  do  swear  that  you  will  true  answers  make  to  such  questions 
as  shall  be  put  to  you  touching  the  necessity  of  issuing  a  commission 
in  this  cause." 

This  affidavit  or  oath  may  be  made  by  the  agent  or  attorney  of  the 
party,  when  he  is  acquainted  with  the  facts.' 

§  1338.  If  the  party  applying  makes  out  a  proper  case  for  a  com- 
mission, it  should  be  immediately  granted  by  the  justice,  directed  to 
the  individual  named  in  the  notice,  unless  good  cause  is  shown  against 
him,^  or  it  may  be  issued  to  him  and  others,  or  to  one  or  more  new 
persons,  as  seems  proper  to  the  justice  under  all  the  circumstances. 
Ordinarily  but  one  is.  named,  and  he  should  be  a  competent  person, 
and  one  who  is  likely  to  attend  properly  to  the  business.  The  com- 
mission may  be  in  the  following  form : 

County,  ss.: 

To  ,  of  tlie 

Whereas,  it  appears  to  me,  the  undersigned,  a  justice  of  the  peace 
of  the  town  of  ,  in  the  said  county,  that  ,  of  the 

said  city,  is  a  material  witness  in  a  civil  action  now  pending  before 
me,  at  the  said  town  of  ,  between  ,  plaintiff, 

and  ,  defendant ;  now,  therefore,  in  pursuance  of  the  statute 

in  such  case  made  and  provided,  I  have  appointed,  and  by  these  presents 
do  appoint  you  commissioner  to  examine  the  said  witness ;  and  author- 
ize you  at  certain  days  and  places,  to  be  by  you  for  that  purpose 
appointed,  to  examine  the  said  witness,  on  the  interrogatories  hereto 
annexed,  on  oath,  to  be  taken  before  you,  and  to  cause  such  examina- 

'  Supra,  §  1304.  '  Cases  supra,  note  2. 

"  1  Sand.  687.     7  Barb.  631.  *  2  Wend.  627. 
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tion  to  be  reduced  to  ■writing,  and  signed  by  such  witness  and  yourself, 
and  then  return  the  same  annexed  hereto,  to  me,  enclosed  under  your 
seal.     Griven  under  my  hand,  at  ihe  town  aforesaid,  the         day  of 
,  18     .  ,  Justice. 

(Endorsed.)     To  be  returned  by  mail,  addressed 

,Esq.,  ,N.Y. 

The  directions  as  to' its  return  are  absolutely  indispensable,  and  the 
Code  requires  that  it  be  returned  by  mail ; '  it  would  be  improper, 
therefore,  to  return  it  by  an  agent,  or  by  express.  The  directions  may 
be  endorsed  on  the  interrogatories  as  well  as  on  the  commission  itself," 
or  they  may  be  in  the  body  of  the  commission,  provided  that  it  is 
signed  by  the  justice.* 

The  general  rule  is,  that  witnesses  to  be  examined  under  a  com- 
mission must  be  named  in  it,  and  this  is  never  departed  from  except 
under  very  special  circumstances,  and  never  when,  by  reasonable 
diligence  the  names  might  have  been  ascertained.''  But  when  a  case 
is  made  out,  the  names  may  be  omitted,  and  a  more  or  less  general 
direction  given,  as  "  the  clerks  of  the  plttintiff  at  Trieste."  °  or  to  cer- 
tain named  witnesses,  with  the  privilege  to  examine  others  to  prove  a 
distinct  fact  named." 

§  1339.  The  interrogatories,  if  not  agreed  to  by  the  parties,  should 
be  settled  by  the  justice.  This  should,  perhaps,  be  done  at  the  time 
the  commission  is  applied  for ;  though  there  can  be  no  doubt,  from 
the  necessity  of  the  case,  1hat  the  justice  may  give  the  parties  a  reason- 
able time  to  be  specified  by  him,  to  prepare  and  submit  to  him,  for 
settlement,  the  interrogatories  and  cross  interrogatories  to  be  annexed 
to  the  commission.  The  interrogatories  must  embrace  the  subject  of 
inquiry,  and  must  be  governed  by  the  rules  applicable  to  oral  exami- 
nations.' The  parties  are,  however,  authorized  to  insert  a  general 
interrogatory,  whether  the  witness  knows  of  any  other  matter  or 
thing  material  to  the  party,  beside  what  he  has  been  particularly 
interrogated  unto ;  under  which  the  witness  may  state  facts  not  pre- 
viously called  for  under  the  particular  interrogatories.  And  if  this 
or  any  other  interrogatory  is  unanswered,  the  deposition  cannot  be 
read,  if  the  objection  points  to  the  specific  question  which  is  not 


■  3  Hill,  495.  •  2  HaJl,  502. 

"  2  Hill,  502.  ;    '  18  Abbott,  292. 

=  25  Barb.  274.  '  See  infra,  §  1351. 
*,3Duer,  642. 
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answered ;  it  being  an  undoubted  principle,  that  the  witness  must 
answer,  substantially,  all  the  interrogatories,  as  it  is  otherwise 
impossible  to  say  that  he  has  told  the  whole  truth.'  He  cannot 
shield  himself  by  referring  to  his  answer  to  a  previous  interrogatory.^ 
Though  a  later  case  would  seem  to  hold  that  such  a  reference  is 
correct,  provided  the -previous  answer  is  "full  and  explicit,  precise 
and  definite,  and  the  reference  to  it  exact  and  specific."^  It  is  not  an 
objection  to  a  deposition,  that  a  material  part  of  the  evidence  comes 
out  under  the  general  interrogatory."  If  the  counsel  of  the  parties 
are  present  at  the  execution  of  the  commission,  and  no  objection  was 
then  taken  to  the  omission,  the  deposition  may  be  read  in  evidence, 
although  it  does  not  appear  that  the  last  general  cross  interrogatory 
was  put  to  and  answered  by  the  witness."  And  this  rule  would  be 
applied  to  a  similar  omission  with  respect  to  any  other  interroga- 
tory. 
§  1340.  The  interrogatories  may  be  substantially  as  follows : 

"  Interrogatories  to  be  administered  to  ,  a  witness  to 

be  produced,  sworn  and  examined  on  the  part  and  behalf  of 
,  plaintiff,  in  a  certain  cause  now  depending  before 

,  Esq.;  a  justice  of  the  peace  of  the  county  of  , 

against  ,  defendant,  at  the  suit  of  the  said 

,  before  ,  under  and  by  virtue  of  a  commission 

hereto  annexed. 

"  First.  Do  you  know  the  parties,  plaintiff  'and  defendant,  in  the 

title  of  these  interrogatories  named,  or  either,  and  which  of  them, 

and  how  long  have  you  known  them,  or  either,  and  which  of  them  ? 

"  Second.  Are  you  acquainted  with  the  hand  writing  of  the  said 

? 
"Third.  Look  upon  the  paper  writing  now  produced  and  shown  to 
you,  at  this,  the  time  of  your  examination,  marked  "A,"  and  pur- 
porting to  be  a  promissory  note,  made  by  the  said  to 
the  said  ,  or  bearer,  for  fifty  dollars,  and  bearing  date 
the  first  day  of  January,  1869.  Do  you  know  the  signature  of 
Richard  Roe  to  the  said  promissory  note,  and  whose  handwriting  is 
the  same  ? 

'  25  "Wend.  259.     2  Code  R.  64.     20  *  18  John.  257, 289.     1  Kem.  203.     24 

N.  Y.  R.  32.  How.  Pr.  R.  244.     See  Gi-ah.  Prac.  {2d 

"  2    Code    R.   64.     5    Duer,   626.    2  ed.)  596,  and  the  cases  there  cited. 

Abbott,  269.  "  25  Wend.  259. 

'  24  How.  Pr.  236. 
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"Lastly.  Do  you  know  any  other  matter  or  thing  touching  the 
matters  in  question,  that  may  tend  to  the  benefit  or  advantage  of  the 
plaintiff?  If  yea,  declare  fully  and  at  large,  as  if  you  had  been 
particularly  interrogated  thereto. 

"  Cross- Interrogatories. 

"  Cross-interrogatories  to  be  administered  to  the  said  John  Smith, 
by  way  of  cross-exariiination.  [Insert  interrogatories  as  the  cirewm- 
stances  of  the  case  require."] 

The  interrogatories  are,  of  course,  to  be  varied  to  suit  each  particular 
case,  and,  as  we  said  in  the  preceding  section,  the  general  interroga- 
tory may  close  the  cross  as  well  as  the  general  ones.  ■ 

§  1341.  If  the  interrogatories  are  agreed  to  by  the  parties,  they 
may  without  having  them  settled  by  the  justice,  signify  this  fact  by 
a  written  agreement  or  assent  to  be  annexed  to  the  commission. 
This  agreement  may  be  in  the  following  form : 

"  The  undersigned,  the  parties  to  the  suit  named  in  the  annexed 
commission  and  interrogatories,  hereby  agree  that  the  interrogatories 
hereto  annexed,  may  be  propounded  to  the  witness  therein  named  by 
the  commissioner,  to  whom  the  annexed  commission  is  directed. 

(Signed.) 

'  J) 

To  this  stipulation  there  may  be  added  any  provision  agreed  to  by 
the  parties,  as  that  all'  or  anj^  questions  as  to  the  admissibility  of  the 
evidence,  or  to  the  interrogatories,  may  be  raised  on  the  trial,  or  that 
all  such  objections  are  waived,  or  otherwise. 

If  the  parties  cannot  agree  to  the  interrogatories,  they  are  to  go 
before  the  justice,  and  have  them  settled  by  him.  And,  indeed,  while 
it  may  be  unnecessary,  it  is  safer  to  have  such  a  settlement  by  him 
even  if  the  parties  have  already  agreed  to  them.  In  such  case,  if  the 
stipulation  contained  any  provision,  it  would  be  embraced  in  the  settle- 
ment. An  ordinary  form,  therefore,  where  there  are  no  such  pro- 
visions, would  be  as  follows : 

The  foregoing  (or  within)  interrogatories  on  the  part  of  the  plaintiff 
(and  cross-interrogatorieson  the  part  of  the  defendant),  are  hereby  approved. 
Dated. 

Justice  of  the  Peace. 
§  1342.  The  commission  having  been  made  out  and  signed  by  the 
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justice,  he  should  annex  to  it  the  iiiterrogatories  with  his  approval 
endorsed,  and  the  agreement  of  the  parties,  if  there  is  one.  He 
should  then  enclose  the  whole  in  letter  form,  directed  to  the  commis- 
sioner at  his  place  of  residence,  and,  unless  oiherwise  agreed  by  the 
parties,  deposit  this  letter  in  the  post-office,  first  exacting  from  the 
party  >ipon  whose  application  the  commission  issues,  a  sufficient  sum 
to  pay  the  postage  to  and  from  the  commissioner.  However,  all  this 
formality  may  be  waived  by  consent  of  parties,  and  the  commission, 
&c.,  delivered  directly  to  the  party  applying,  who  may  take  such 
means  as  he  may  deem  advisable  for  forwarding  it  to  the  commissioner. 
The  direction  or  the  commission  may  be  as  follows,  or  otherwise,  as 
the  case  may  require : 

"  This  commission,  when  executed,  is  to  be  returned  to  me  at 
county,  N.  Y.,  by  mail. 

,  Justice." 

§  1343.  The  Code  also  provides  that : 

[§  2981. j  If  both  parties  expressly  consent,  a  commission  granted 
as  prescribed  in  this  article  may  issue  without  written  interrogatories, 
and  the  deposition  may  be  taken  upon  oral  questions.  In  that  case, 
section  900  of  this  act  applies  to  the  execution  of  the  commission  ;  and 
a  copy  of  that  section  must  be  annexed  thereto.  Notice  of  the  time 
or  place  of  the  examination  of  a  witness,  by  virtue  thereof,  need  not 
be  given. 

[§  900. J  Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take  deposi- 
tions, the  commissioner,  or  the  person  before  whom  the  deposition  is 
taken,  must  take  down,  or  cause  to  be  taken  down,  as  prescribed  in 
the  n^xt  section,  the  substance  of  the  witness'  testimony ;  unless  he 
is  directed,  in  the  commission  or  the  order,  or  required  by  the  person 
appearing  for  either  party,  to  insert  in  the  deposition  any  or  all  of  the 
questions  or  answers,  word  for  word.  Unless  the  commission  or  order 
otherwise  directs,  the  person  appearing  for  either  party  may  ask  any 
question  which  he  deems  proper,  and  the  witness'  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved,  without  being 
specified  at  the  time  of  examination.  A  copy  of  this  section  must  be 
annexed  to  each  commission  to  take  testimony  without  written  inter- 
rogatories, and  to  each  certified  copy  of  an  order  to  take  a  deposition. 
§  1344.  The  Code  further  provides  that : 
[§  2984.J  The  commission  must  be  executed  and  returned  as  pre- 
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cribed  in  section  901  of  this  act ;  and  a  copy  of  that  section  must  "be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

[§  901. J  The  person  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must  execute 
the  commission,  or  the  order,  as  follows : 

1.  He  must  publicly  administer  to  each  witness  examined,  an  oath 
or  affirmation  to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  as  to  the  matters  respecting  which  the  witness  is  to  be 
examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing,  or 
cause  it  to  be  reduced  to  writing,  by  a  disinterested  person.  After  it 
has  been  carefully  read,  to  or  by  the  witness,  it  must  be  subscribed 
by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  wit- 
ness, or  other  person  having  it  in  his  custody,  does  not  surrender  it,  a 
copy  thereof,  must  be  annexed  to  the  deposition  to  which  it  relates, 
subscribed  by  the  witness  proving  it,  and  numbered  or  otherwise 
identified,  in  writing  thereupon,  by  the  commissioner,  or  person  taking 
the  deposition,  who  must  subscribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
scribe his  name  to  each  half  sheet  of  the  deposition  ;  he  must  annex 
all  the  depositions  and  exhibit  to  the  commission,  or  to  a  certified 
copy  of  the  order  for  taking  the  deposition,  with  the  certificate  speci- 
fied in  the  next  section ;  and  he  must  close  them  up  under  his  seal, 
and  address  the  packet  to  the  clerk  of  the  court,  at  his  official  resi- 
dence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to 
return  the  same  through  the  post-office,  he  must  immediately  deposit 
the  packet,  so  addressed,  in  the  post-office,  and  pay  the  postage 
thereon. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or 
more  of  them  may  execute  it,  as  prescribed  in  this  and  the  next 
section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  authorized  by  this  article. 

[§  2986.]  Sections  902  and  903  of  this  act  apply  to  a  commission, 
issued  as  prescribed  in  this  article ;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the  trial 
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by  either  party,  and  has  the  effect  specified  in  section  9U  of  this 
act. 

[§  902.]  The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscibe,  and  annex  to  each  deposition,  a 
certificate,  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up : 

"  STATE  "  (OR  "  TERRITORY  ")  "  OF  ."  ) 

''County"  {or '' parish") '' of  ."      \^^"' 

"I,  ,  do  certify  that  ,  the  witness,  personally  appeared 

before  me  on  the  day  of  ,  at         o'clock  in  the  noon, 

at  the  ,  in  the  state  "  or  "  territory  "  "  of  ,  and  after 

being  sworn  "  or  "  afiirmed,"  as  the  case  may  be,  "  to  testify  the  truth, 
the  whole-  truth,  and  nothing  but  the  truth,  did  depose  to  the  matters 
contained  in  the  foregoing  deposition,  and  did,  in  my  presence,  sub- 
scribe the  same,  and  indorse  the  exhibits  annexed  thereto.  And  I 
further  certify  that  I  have  subscribed  my  name  to  each  half-sheet 
thereof,   and  to   each   exhibit.     And   J   further   certify  that  , 

appeared  in  behalf  of  the  ,  and  that  appeared  in  behalf 

of  the 

[§  903.]  The  certificate  specified  in  the  last  section  is  a  sufficient 
return  to  a  commission. 

[§  2985.]  The  justice  to  whom  the  package  containing  the  Sommis- 
sion  is  transmitted  by  mail,  must  receive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It  must 
remain  on  file  with  him,  until  the  trial ;  but  either  party  is  entitled  to 
inspect  it  on  file. 

§  1345.  "  Where  the  commission  is  executed  within  the  state,  the 
commissioner,  or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to  compel 
his  attendance,  that  a  justice  of  the  peace  has,  in  an  action  pending 
before  him." 

The  subpoena  may  be  in  the  following  form  : 

"  County  of  ,  ss.  ; 

Whereas  the   undersigned  has  received  a  commission,  issued  by 

,  Esq.,  a  justice  of  the  peace  of  the  county  of  ,  directed 

for  the  examination  of  ,  a  witness  in  a  cause  depending  before 

the  said  justice,  between  ,  plaintiff,  and  ,  defendant :  You, 

the  said  ,  are  therefore  required  to  be  and  appear  before  me,  the 

51 
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said  commissioner,  at,  &c.,  on,  &c.,  then  and  there  to  be  examined, 
and  to  testify  the  truth  according  to  the  best  of  your  knowledge,  for 
and  on  behalf  of  the  said  plaintiff  {or  defendant),  and  herein  you  are 
not  to  fail." 
Dated  this  day  of  ,  18     . 

,  Commissioner. 

§  1346.  The  commissioner,  or,  if  he  is  prohibited  from  administer- 
ing it  by  local  laws,  then  any  other  proper  authority,  as  a  court  or 
oflBicer  authorized  to  administer  oaths,'  should  administer  to  the  wit- 
ness examined  an  oath  in  the  following  form : 

"  You  do  swear  that  the  answers  to  be  given  by  you  to  the  inter- 
rogatories to  be  proposed  to  you,  by  the  commissioner  here  present, 
to  execute  a  commission  directed  to  him,  issued  by  Henry  Alfrey,  Esq., 
a  justice  of  the  peace  of  the  county  of  Chenango,  in' a  cause  there 
depending  before  him,  between  James  Jackson,  plaintiff,  and  Richard 
Roe,  defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth ;  and  when  a  witness  was  simply  sworn  to  "  make  true 
answers  to  the  interrogatories  read  to  him,"  the  deposition  will  not  be 
received  in  evidence.'  The  same  subdivision  requires  the  oath  to  be 
"publicly"  administered.  Nothing  appearing  to  the  contrary,  it  will 
be  presumed  that  the  commissioner  did  his  duty  in  this,  as,  indeed, 
in  all  other  respects.'  Upon  the  execution  of  the  commission,  the 
parties  have  a  right  to  appear  by  counsel."  The  witness  must  him- 
self answer  the  interrogatories.  It  will  not  do  for  him  to  read  his 
answers  from  a  written  statement  prepared  by  his  counsel,  for  the 
alleged  reason  that,  owing  to  illness,  he  could  not  intelligently  answer 
them  in  any  other  manner."  It  is  otherwise  where  the  answers  are 
written  down,  though  beforehand,  at  the  dictation  of  the  witness.' 

§  1347.  The  deposition  should  be  preceded  by  the  following  cap- 
tion, or  a  similar  one : 

,  "  Deposition  of  John  Smith,  a  witness  produced,  sworn  and  exam- 
ined on  oath,  on  the  day  of  ,  1869,  at,  &c.,  by  virtue  of  a 
commission  issued  by  William  H.  Ireland,  Esq.,  a  justice  of  the  peace 
of  the  county  of  Chenango,  to  me  Thomas  Noakes,  directed,  for  the 
examination  of  the  said  John  Smith,  a  witness  in  a  cause  depending 

'  6  Wend.  475.  •  2  Abbott,  269. 

•'  4  Abb.  370.  "  4  Abbott,  413. 

=  23  Wend.  38.    1  HiU,  249.  » 1  Kern.  203. 
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before  the  said  justice,  between  James  Jackson,  plaintiff,  and  Richard 
Roe,  defendant,"  and  then  proceed  as  follows : 

"  The  said  John  Smith  deposes  as  follows :  To  the  first  interroga- 
tory the  deponent  says,  &c. 

"  To  the  second  interrogatory  the  deponent  says,  &c.  (and  so  through 

all  the  direct  interrogatories.) 

(t  " 

Subscribed  and  sworn  before  me,  ) 

this  day  of  ,1869.       \ 

"  ,  Ccyinmissioner." 

Then  should  follow  the  answers  to  the  cross-interrogatories,  which 
it  may  here  be  observed,  cannot  be  w^ithdrawn,  except  by  the  consent 
of  the  opposite  party.'  Where,  in  the  caption,  a  wrong  name  was 
inserted  as  commissioner,  owing  to  the  fact  that  after  the  interroga- 
tories were  prepared  for  use  a  change  was  made  in  the  commission 
which  was  not  corrected  in  the  caption,  and  the  commission  was  in 
fact  issued  to  and  executed  by  the  proper  person,  it  was  held  that  the 
deposition  could  be  read  in  evidence." 

§  1348.  If  any  papers  are  made  exhibits,  they  should  be  annexed 
to  the  deposition,  and  subscribed  by  the  witness  proving  it,  and 
endorsed  by  the  commissioner,  as  follows : 

"  On  the  ,  day  of  18     ,  at  the  execution  of  a  commission 

issued  by  ,Esq.,  a  justice  of  the  peace  of  the  county  of  , 

for  the  examination  of  a  witness  in  a  cause  depending  before 

the   said  justice,  between  ,   plaintiff,    and  ,    defendant, 

the  within  paper  writing  marked  'A.,'  was  produced  and  shown  to 
the  said  ,  a  witness  sworn  and  examined,  and  by  him  deposed 

unto  at  the  time  of  his  examination  as  a  witness,  under  such  com- 
mission. ,  Commissioner.'''' 

The  court  has  no  power  to  order  that  the  original  papers  be  annexed 
to  the  commission,  even  if  photographs  are  first  taken  of  them  to  be 
retained.  Copies  are  to  be  made  and  sent  if  objection  is  made  to 
sending  the  originals.'  This  is  especially  the  case  if  the  original  is 
produced  when  the  deposition  is  taken."  If  a  certain  contract  is  not 
referred  to  in  the  interrogatories,  it  is  not  error  for  a  -witness  to  refer 
to  it  (not  giving  its  terms),  although  a  copy  is  not  annexed.  ° 

'  2  Abbott,  269.  *  1  Kern.  203. 

«  25  Barb.  274.  '  30  N.  Y.  83,  86. 

»lKem.203.    32  Barb.  75.    45  id.  40. 
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In  regard  to  the  form  of  the  return  as  to  an  exhibit,  it  has  heen 
hold  suiFicieiit  if  it  state  that  the  same  "  was  produced  and  shown  to 
the  said  J.  M.,  a  witness  sworn  and  examined,  and  by  him  deposed 
unto  at  the  time  of  his  examination  as  a  witness  under  such  commis- 
sion.'" 

§  1349.  The  deposition  being  completed,  the  commissioner  or  com- 
missioners should  implicitly  follow  the  directions  of  section  1344, 
supra,  if  possible.  So,  if  the  deposition  is  not  immediately/  deposited 
in  the  post-office  it  will  not  invalidate  it,  that  clause  being  directory.^ 
It  is  not  necessary  that  the  envelope  have  an  endorsement  show- 
ing its  delivery  at  the  post-office,  or  to  an  agent,  or  otherwise.  If 
received  by  mail,  the  presumption  is  that  it  was  properly  mailed,  as 
required  by  the  statute,  and  received  and  opened  by  the  justice.' 

The  commissioner  being,  as  to  this  business,  an  officer  of  the  court, 
the  couit  will  take  judicial  notice  of  his  signature,  even  though  it  be 
not  written  at  full  length,  and  therefore  it  need  not  be  proved.' 

§  1350.  A  deposition,  taken  and  returned  as  prescribed  in  this 
article,  or  an  exemplified  copy  thereof,  if  the  original  is  filed  in 
another  county,  may  be  read  in  evidence  by  either  party.  It  has  the 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would 
have ;  and  an  objection  to  the  competency  or  credibility  of  the 
witness,  or  to  the  relevancy,  or  substantial  competency,  of  a  question 
put  to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted  upon 
the  deposition. 

§  1351.  The  deposition  and  testimony  taken  in  pursuance  of  the 
commission  is  to  be  received  on  the  trial  as  testimony  in  the  cause, 
with  the  like  effect  as  if  the  witness  were  personally  examined  at  the 
trial.'  Any  objections  to  the  competency  of  the  witness,  or  to  the 
interrogatories,  or  to  the  evidence,  must  be  made  when  the  deposition 
is  offered  in  evidence."  If  any  of  the  interrogatories  are  leading,  the 
objection  may  be  made  at  the  trial,  when,  whether  the  answer  shall 
be  read  or  not,  is  a  question  of  discretion  for  the  court.'  But  the 
parties,  by  their  stipulation  when  the  commission  is  issued,  or  on  the 
settling  the  interrogatories,  may  add  to  or  limit  their  rights  in  this 
regard,  and  provide  for  the  reception  or  rejection  of  certain  evidence 

'  25  Barb.  274.  See  also  1  Kern.  294.  "  Code  Ch-il  Procedure,  §  911. 

'  23  Wend.  38.  »  Wend.  65.    1  Hill,  249.    7  Barb.  271. 

^  25  Barb.  274.  Also  see  1  Kem.  294.  '  7  Barb.  271.    12  id.  521.    25  id.  274. 

*  Hill,  249. 
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otherwise  competent  or  incompetent.'  If  an  answer  is  not  responsive 
to  an  interrogatory,  either  party  may  object  to  its  reception  for  that 
reason."  And  if  for  this,  or  any  other  reason,  any  answer  to  a  direct 
interrogatory  is  excluded,  all  answers  to  cross-interrogatories  which 
are  dependent  upon  that  direct  interrogatory,  or  grow  out  of,  and  are 
connected  with  it,  must  be  excluded.'  If  only  a  portion  of  the 
answers  are  objectionable,  a  specific  objection  must  be  made  to  them. 
A  general  one  to  the  whole  deposition  will  not  answer."  A  party 
who  has  caused  a  commission  to  be  issued,  may  read  a  portion  only 
of  the  deposition  in  evidence,  and  is  not  bound  by  the  rest ;  but  the 
opposite  party  may  read  the  balance  if  he  chooses  to,  or  if  the  party 
at  whose  instance  the  commission  issued  refuses,  as  he  may,  to  read 
any  of  it,  the  opposite  party  may  read  the  whole  of  it,  if  he  desires,'* 
and  if  a  witness  has  been  examined  on  a  second  commission,  if  the 
defendant  read  the  testimony  taken  on  the  latter,  the  plaintiff  may 
read  that  taken  on  the  former."  If  a  party  voluntarily  goes  to  trial 
without  waiting  for  the  return  of  a  commission,  he  waives  it.'  The 
testimony  of  a  party  taken  at  the  instance  of  the  adverse  party 
orally  or  by  deposition,  may  be  rebutted  by  other  evidence.' 

[§  1351a.J  In  the  preceding  sections  relative  to  commissions  to  take 
evidence,  we  have  limited  ourselves  from  the  necessity  of  the  case  to 
the  statutes  of  New  York  and  the  decisions  and  practice  thereon. 
Each  state  has  its  own  practice  in  such  cases.  The  preceding  refer- 
ences on  the  general  subject  may  be  usefully  referred  to  in  cases 
where  the  statute  or  practice  of  other  states  is  analogous  to  that 
in  New  York. 

V.  Op  a  Trial  before  the  Justice  without  a  Jury. 

§  1352.  The  Code  of  Civil  Procedure  provides  that : 
"  [§  2988.J  Where  the  defendant  makes  default  in  appearing  or 
pleading,  upon  the  return  of  a  summons,  which  has  been  duly  served 
as  prescribed  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  according  to  law  and 
equity,  as  the  very  right  of  the  case  appears." 

"  [§  2989.J  Where  an  issue  of  fact  has  been  joined,  if  neither  party 

'  1  HiU,  249.      11  Barb.  100.  12  id.  '  6  Bosw.  113.      8  id.  415.      10  Hun, 

521.  463. 

=  13  Abbott,  272.  »  7  Hun,  458. 

=  7  Barb.  271.  '1  Caines,  73. 

» 1  Kem.  203.  °  Code  Civil  Procedure,  §  838. 
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demands  a  trial  by  jury,  the  justice  must  try  the  issue,  hear  the  alle- 
gations and  proofs  of  the  parties,  and  render  judgment  as  prescribed 
in  the  last  section." 

§  1353.  After  an  issue  of  fact  is  joined,  and  before  the  justice  pro- 
ceeds to  inquire  into  the  merits  of  the  cause,  that  is,  before  the  com- 
mencement of  the  examination  of  witnesses,  or  the  receiving  of 
other  evidence  to  the  point  in  issue,  either  party  may  call  a  jury; 
but  if  neither  party  calls  a  jury,  the  justice  must  try  the  cause  alone; 
he  must  hear  the  proofs  and  allegations  of  the  parties,  and  determine 
the  same  according  to  law  and  equity,  as  the  very  right  of  the  case 
may  appear.'  In  doing  this,  the  justice  ought  to  keep  in  mind,  that 
he  is  acting  in  a  twofold  capacity,  as  a  judge  dir-ecting  and  controll- 
ing the  proceedings,  according  to  the  established  rules  of  law ;  and 
as  a  juror,  trying  the  facts.  The  first  thing  which  it  is  the  duty  of 
the  justice  to  turn  his  mind  to,  and  in  doing  which  he  will  find 
advantage,  is  the  issue  between  the  litigant  parties ;  that  is,  what 
they  have  affirmed  on  one  side,  and  denied '  on  the  other.  Persons 
unaccustomed  to  legal  investigation,  are  very  apt  to  drag  into  their 
altercations,  on  trial,  abundance  of  extraneous  irrelevant  matter.  To 
keep  them  to  the  true  points,  requires  an  attentive,  distinguishing 
mind ;  great  convenience  will  result  from  observing  rules  and  pursuing 
a  correct  system.  This  cannot  be  attained  without  very  considerable 
attention  to  the  doctrine  of  pleadings  and  evidence. 

§  1354.  A  justice  is  not,  like  a  juror,  liable  to  be  challenged  for 
favor,  partiality,  or  even  corruption ;  though  he  would  be  subject  to 
indictment  for  the  latter."  And  it  is  the  duty  of  a  justice,  where  he 
has  inadvertently  issued  process,  or  proceeded  in  the  prosecution  of  a 
suit  in  which  he  is  related  to  one  of  the  parties  by  consanguinity  or 
affinity,  on  his  attention  being  called  to  the  fact,  to  suspend  all  fur- 
ther proceedings  and  render  no  judgment  whatever  in  the  cause, 
even  though  the  parties  consent  that  he  may ;'  he  cannot,  on  the 
ground  that  he  is  related  to  the  plaintiff,  render  judgment  of  non- 
suit; and  if  he  does  render  such  judgment,  it  will  be  reversed.* 
Indeed,  any  judgment  he  may  render  in  such  a  case,  would  be  void," 
and  a  justice  ought  never  to  grant  process  for  the  trial  of  a  cause 
where  his  opinion  has  been  sought  and  obtained  in  relation  to  the 

'  Code  Civil  Proc.  ^2989.    26  Ohio,  480.  ■■  21  Wend.  63.     1  Hill,  654. 

'  18  Johns,  356.  '  41  Barb.  200.     10  Hun,  204. 

=  3  Corns.  547.    Bee  57  Ind.  570.     66 
Me.  350. 
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matter  in  controversy;  nor  even  where  the  party  has  made  a  state- 
ment of  facts,  and  taken  from  the  justice  any  direction  whatever 
concerning  them,  though  it  be  merely  as  to  a  course  of  proceeding  to 
obtain  redress.' 

[§  1354a.]  In  this  trial  before  a  justice  alone,  if  the  party  means  to 
submit  to  a  nonsuit,  he  must  do  so  before  the  cause  is  iinally  submitted 
for  advisement,  or  the  judgment  will  be  a  bar  to  a  new  action  ;"  and 
this,  although  the  justice  call  his  judgment  a  judgment  of  nonsuit, 
and  enter  it  accordingly.' 

§  1355.  There  is  no  such  thin^  as  a  judgment  by  default  in  a  jus- 
tice's court,  and  it  is  therefore  provided,  by  statute,  that  whenever  a 
defendant,  who  has  been  personally  served  with  a  summons,  or  who 
shall  have  procured  an  adjournment  without  having  joined  issue, 
shall  neglect  to  appear  and  join  issue,  the  justice  shall  proceed  to 
hea.r  the  proofs  and  allegations  of  the  plaintiff,  and  determine  the 
same  in  the  same  manner  as  though  an  issue  were  joined.*  The 
defendant's  omission  to  appear  and  plead,  is  not  considered  as  an 
admission  of  the  plaintiff's  demand,  but  he  must  establish  it  by 
testimony,  in  the  same  manner  as  though  an  issue  had  been  joined ;  ^ 
and  so,  though  the  defendant  appear  and  refuse  to  plead,  for  such 
refusal  would  not  amount  to  an  admission  of  the  plaintiff's  demand. 
This  rule  is  not  altered  by  the  Code  of  Civil  Procedure.' 

§  1356.  In  an  action  against  several  defendants  for  a  tort,  when 
the  trial  is  before  the  justice  without  a  jury,  he  may,  when  the  plain- 
tiff has  closed  his  proof,  and  before  the  cause  is  submitted,  discharge 
any  of  the  defendants  against  whom  no  evidence  has  been  given.'' 
The  judgment,  however,  in  such  a  case,  should  not  be  entered  until 
the  final  disposition  of  the  cause.' 

VI.  Op  Certain  Particulars,  Applicable  to  a  Trial  before  a 

Justice  or  Jury. 

§  1357.  If  the  defendant  do  not  appear  on  the  return  of  the- 
process  (and  doubtless  the  rule  is  the  same  if  he  do  not  appear  on  the 
adjourned  day),  the  cause  cannot  be  tried  at  a  place  different  from 

'  12  Abb.  Pr.  348.  "  29  Barb.  523.    44  id.  120.     1  Code 

^  11  John.  457.     5  id.  346.  R.  53.     Id.  120. 

'llJohn.  457.    10  Wend.  519.  3  HiU,          '15  John.   223.     18   Wend.  141.     3 

237.     3  E.  D.  Smith,  115.  Hill,  104.     3  Barb.  17.     1  Daly,  158.    4 

*  Code  Civil  Proc.  §  2988.  Coma.  547. 

'  10  John.  106.     3  Wis.  736.  "  3  Hill,  104. 
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the  one  named  in  the  summons  (or  to  which  it  was  adjourned).'  But' 
if  he  appear  either  on  the  return  day,  or  the  adjourned  day,  the 
justice  may  adjourn  to  a  different  place  without  his  consent.'' 

§  1358.  The  justice  should  be  careful  not  to  mislead  the  party  as  to 
any  fact  material  to  influence  his  conduct  in  preparing  for  trial ;  for 
where  a  justice  stated  to  the  defendant  that  the  cause  was  discon- 
tinued, and  yet  proceeded  to  trial  and  gave  judgment,  it  was  reversed 
for  that  reason.' 

§  1359.  No  other  than  the  justice  who  tries  the  cause  has  power  to 
swear  the  witnesses,  and  if  the  presiding  j  ustice  be  himself  sworn  as 
a  witness  by  another  justice  who  attends  for  the  purpose,  this  is  error, 
and  the  judgment  will  be  reversed,*  provided  an  objection  be  made 
thereto  at  the  time  ;  for  if  the  justice  be  sworn  in  1his  form,  or  even 
give  his  evidence  to  the  jury  without  oath  at  all,  and  the  party  makes 
no  objection,  his  consent  will  be  presumed,  which  will  take  away  the 
error.  ° 

§  1360.  The  Code  of  Civil  Procedure  provides  as  follows  : 

[§  3013.]  Judgment  of  nonsuit,  with  costs,  must  be  rendered  against 
a  plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in  either 
of  the  following  cases  : 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial  has 
been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 

[§  3014.J  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party,  the  justice  must 
I'ender  judgment  against  the  adverse  party  in  conformity  thereto, 
with  costs,  except  as  is  otherwise  specially  prescribed  by  law. 

§  1361.  Under  these  provisions,  as  well  where  the  cause  is  tried 
before  the  justice,"  as  where  it  is  by  jury,  the  plaintiflF  may  elect  to 
submit  to  a  nonsuit,  but  he  cannot  submit  to  a  nonsuit  or  withdraw 
the  action  after  the  cause  has  been  finally  submitted  to  the  jury.' 

§  1362.  After  the  plaintiff  has  closed  his  evidence,  the  justice  has 
power  to  give  judgment  of  nonsuit  against  the  plaintifl",  if  he  be  satis- 
fied that  the  testimony  offered  does  not  support  his  action,  without 

'  1  John.  Cases,  243.  12  John.  417.  '  7  John.  198.     8  id.  470.     12  id.  296. 

^  1  Cowen,  112.  See  11  Barb.  510. 

"  12  John.  378.  •  Ante,  §  1354a. 

*  1  John.  520.  '  Code  Civil  Proc.  §  3007. 
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hearing  the  defendant's  proof.'  But  as  it  requires  considerable  legal 
information  to  exercise  this  branch  of  the  proceedings  correctly,  it  is 
advisable  for  the  justice  to  nonsuit  only  in  plain  cases.  For  instance, 
should  the  plaintiff  ground  his  action  on  a  written  instrument,  and 
fail  to  prove  the  instrument,  or  in  other  cases  equally  plain,  the  justice 
should  nonsuit  the  plaintiflf  and  discharge  the  jury  (if  there  be  one).'' 
As  a  practical  rule,  a  nonsuit  should  not  be  granted  except  when  the 
evidence,  on  the  most  favorable  construction  for  the  plaintiff,  fails  to 
make  out  a  cause  of  action."  Where  the  defendant  perceives  that  the 
plaintiff  is  to  be  nonsuited,  he  cannot  prevent  an  appeal  of  the  judg- 
ment by  waiving  costs,  and  asking  that  the  judgment  be  entered  with- 
out them.*  To  entitle  the  defendant  to  the  nonsuit,  he  should  point 
out  the  defects  in  the  plaintiff's  case,  entitling  him  thereto,"  and,  if 
the  motion  is  erroneously  refused,  the  error  is  cured,  if  the  defect  is 
afterward  supplied  during  the  trial. °  On  a  motion  for  a  nonsuit  all 
costs  and  facts  and  all  inferences  to  be  drawn  from  them  are  to  be 
held  in  favor  of  the  plaintiff'.' 

§  1363.  The  statute  relating  to  justices'  courts  contains  the  following 
provisions : 

[§  8015.]  Where  the  plaintiff  is  nonsuited,  or  discontinues  or  with- 
draws the  action;  or  where  judgment  is  confessed,  or  a  verdict  is 
rendered;  or  where,  at  the  close  of  the  trial,'  the  defendant  is  in 
custodj" ;  the  justice  must  forthwith  render  judgment,  and  enter  it  in 
his  docket-book.  In  every  other  case,  he  must  render  judgment  and 
enter  it  in  his  docket-book,  within  four  days  after  the  cause  has  been 
finally  submitted  to  him. 

[§  301G.]  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of  money, 
the  prevailing  party  may  remit  any  portion  thereof,  and  take  judg- 
ment for  the  residue. 

§  1364.  A  justice  of  the  peace  must  keep  a  docket-book,  in  which 
he  must  enter : 

1.  The  title  of  every  action  or  special  proceeding  commenced  before 
him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  commence- 

'■  12  John.   299.     10  "Wend.  519.     31  *  5  Denio,  82. 

Cal.  418.  ^  31  N.  Y.  246.     37  id.  532. 

=  Penning,  on  Small  Causes,  175.     25  "  1  Kern.  102. 

N.  Y.  361.     29  Barb.  226.     39  id.  104.  '  36  N.  Y.  39.     3  Keyes,  476. 

=  32  Wis.  681.     Also  31  Cal.  418. 
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menti  of  the  special  proceeding,  was  issued ;  "with  a  statement  of  the 
nature  of  the  mandate,  and  a  memorandum  of  each  order  of  arrest, 
warrant  of  attachment,  or  requisition  to  replevy,  granted  by  him, 

3.  The  time  when  the  parties  appeared  before  him,  either  without 
process,  or  upon  the  return  of  the  summons,  or  of  the  mandate  for  the  ■ 
commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  or  a 
memorandum  of  the  filing  of  each  written  pleading. 

5.  Each  adjournment ;  stating  upon  whose  application,  and  to  what 
time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire ;  stating  upon  whose  application  it  was 
issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  by  a  jury,  the 
names  of  all  the  persons  re1;urned  as  having  been  notified  to  attend  as 
jurors;  stating  who  did  not  attend,  who  attended,  and  who  were 
sworn. 

8.  The  name  of  each  mtness  sworn  upon  the  trial ;  stating  at  whose 
request  he  was  sworn;  each  objection  made  to  the  competency  of  a 
witness,  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it ;  or,  if  the 
jury  disagreed  and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by 
him,  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order,  and  the  time  of  entering  .it. 

12.  The  execution ;  the  time  of  issuing  it ;  the  kind  of  execution ; 
the  name  of  the  officer  to  whom  it  was  delivered,  and  each  renewal 
with  the  date  thereof. 

13.  The  return  of  each  execution ;  the  time  of  the  return,  and  a 
statement  of  any  money  paid  to  the  justice  thereupon,  and  when  and 
by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in 
the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any,  and  the  time  of  service  of  the  notice  of 
appeal. 

§  1365.  Each  of  the  entries  specified  in  the  last  section  must  he 
made  under  the  title  of  the  action  or  special  proceeding  to  which  it 
relates ;  and,  in  addition  thereto,  the  justice  may  enter  in  like  man- 
ner any  other  proceeding  had  before  him  in  the  action  or  special  pro- 
ceeding, which  he  thinks  proper  to  enter.  A  docket-book,  kept  by 
a  justice,  must  be  kept  open  during  the  hours  when  a  sheriff's  office 
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is  required  by  law  to  be  kept  open,  for  search  and  examination  by  any 
person,  upon  his  reasonable  request,  and  to  a  reasonable  extent. 

[§  3143.]  A  justice  of  the  peace  must  carefully  file  and  preserve 
each  affidavit  or  other  paper  delivered  to  him  to  be  filed  in  an  action 
or  special  proceeding. 

This  statute,  and  similar  ones  here  and  in  other  states,  are  held  to 
be  directory  only.'  But  when  entries  are  made  in  the  docket,  they 
cannot  be  contradicted."  In  "Wisconsin  it  is  essential  that  the  justice 
at  the  time  enter  in  his  docket  the  hour  of  day  and  place  to  which  a 
cause  is  adjourned ;  if  he  does  not  do  it,  he  loses  jurisdiction.  A 
subsequent  entry  will  not  do.'  So  in  Indiana,  as  to  the  entering  in 
his  docket  the  appointment  of  a  special  constable."  But  he  may  make 
the  note  at  a  subsequent  time.^ 

§  1366.  The  following  provisions  of  the  Code  of  Civil  Procedure 
relating  to  the  evidence  of  the  proceedings  before  the  justice,  are  of 
great  practical  importance : 

[§  938.]  The  docket-book  of  a  justice  of  the  peace,  within  the  state, 
or  a  transcript  thereof  certified  by  him,  is  evidence  before  him  of  any 
matter  required  by  law  to  be  entered  by  him  therein. 

[§  939.]  A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  state,  subscribed  by  him,  and  authenticated  by  a  certifi- 
cate of  the  clerk  of  the  county  in  which  the  justice  resides,  under  his 
hand  and  official  seal,  to  the  effect  that  the  person  subscribing  the 
transcript  was,  at  the  date  of  the  judgment  therein  mentioned,  a 
justice  of  the  peace  of  that  county,  and  that  the  clerk  is  acquainted 
with  his  handwriting,  and  verily  believes  that  the  signature  to  the 
transcript  is  genuine,  is  evidence  of  any  matter  stated  in  the  trans- 
script  which  is  required  by  law  to  be  entered  by  the  justice  in  his 
docket-book. 

[§  940.]  The  proceedings  in  an  action  brought,  or  a  special  pro- 
ceeding instituted,  before  a  justice  of  the  peace,  within  the  state, 
may  also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  proved  by  the  original  minutes  of  the  pro- 
ceedings, kept  by  him,  pursuant  to  law,  accompanied  with  proof  of 
his  handwriting ;  or  by  a  copy  of  the  minutes,  sworn  to,  by  a  com- 


'  e  Hill,  38.     2  Comst.  134.     23  Barh.  '  17  "Wis.  475.     See  id,  401. 

313.    26  id.  586.    -8  Mich.  267.    1  Iowa,  *  22  Ind.  101. 

86.    6  Wis.  464.  °  7  Ind.  525. 

'  20  Barb.  262.    6  id.  621.    42  id.  339. 
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petent  'witness,  as  having  been  compared  with  the  original  entries, 
with  proof  that  those  entries  were  in  the  handwriting  of  the  justice. 

[§  3142.]  A  justice  of  the  peace  must  keep  an  alphabetical  index 
to  all  the  judgments,  entered  by  him  in  his  docket-book;  and  he 
must  insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

[§  3144. j  If  a  justice  of  the  peace,  either  before  or  after  the  expi- 
ration of  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
was  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that  town 
or  city,  his  docket-book,  and  all  other  books  and  papers,  in  his 
custody,  relating  to  an  action  or  a  special  proceeding,  which  has  been 
heard  by  him,  or  commenced  before  him.  A  justice,  who  is  removed 
from  office,  must  make  a  like  deposit,  within  ten  days  after  receiving 
notice  of  his  removal,  or  afterwards,  upon  the  demand  of  the  clerk 
of  the  town  or  city.  But  the  omission  of  the  justice  to  make  the 
deposit,  does  not  affect  the  validity  of  any  book  or  paper,  so  required 
to  be  deposited,  or  of  any  proceeding  to  which  it  relates. 

[§  3145.]  A  justice  of  the  peace  must  make,  in  each  docket-book 
deposited  by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered  therein, 
was  duly  rendered  or  made,  as  therein  stated ;  and  that  the  sum 
appearing  by  the  book  to  be  due  thereupon,  has  not  been  Daid,  to  his 
knowledge. 

Under  the  provisions  of  the  Eevised  Statutes,  which,  were  similar 
to  section  940,  supra,  the  weight  of  authority  is,  that  parol  proof 
cannot  be  given  by  the  justice  of  what  took  place  before  him;  but 
that  he  may  identify  his  docket,  or  the  pleadings  filed  by  him.' 

So  sections  3142,  3144,  3145,  are,  doubtless,  directory  only." 

[§  3146.]  If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books  and 
papers,  which  belonged  to  the  justice  in  his  official  capacity,  from  any 
person  having  them  in  his  possession. 

[§  3147.]  If  any  book  or  paper,  required  to  be  deposited  with  the 
town  or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city  clerk,  to 
compel  the  deposit  thereof,  as  are  prescribed  by  law,  where  an  officer 
refuses  or  neglects  to  deliver  a  book  or  paper  in  his  custody  as  such 
officer,  to  his  successor  in  office. 

'  10  Wend.  525.     U  id.  636.     15  id.  =  23  Barb.  313.     52  id.  188. 

237.    20  Barb.  268. 
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[§  3148.]  An  entry  made,  as  prescribed  by  law,  in  the  docket-book 
kept  by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the  mat- 
ters of  fact  stated  therein ;  but  the  presumption  may  be  repelled  by 
proof. 

[§  3155.J  In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace>  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of  acting ; 
or  has  removed  from  the  county ;  or  cannot  be  found  therein ;  the 
original  docket-book  of  the  justice  is  presumptive  evidence  of  any 
matter  entered  therein,  as  prescribed  by  law;  but  the  presumption 
may  be  repelled  by  proof.  If  the  docket-book  is  lost  or  destroyed,  or 
if  it  cannot  be  produced,  after  reasonable  effort  to  obtain  it,  the  like 
proof  may  be  given,  respecting  the  recovery  of  the  judgment,  as  upon 
any  other  question  of  fact. 

VII.    Op  Trial  by  Jury. 

§  1367.  It  is  provided  by  the  Code  of  Civil  Procedure  as  follows : 

[§  2990.]  After  an  issue  of  fact  has  been  joined,  and  at  any  time 
before  the  justice  proceeds  to  an  investigation  of  the  merits  of  the 
action,  by  swearing  a  witness,  or  receiving  evidence,  either  party,  or 
his  attorney,  may  demand  a  trial  by  jury." 

This  demand,  which  is  one  that  is  a  matter  of  right  to  either 
party,'  cannot,  under  this  statute,  be  made  until  issue  be  joined," 
and  the  issue  must  be  one  of  fact,  for  an  issue  of  law  can  be  decided 
only  by  the  justice.'  The  mere  inspection,  by  the  justice,  of  a  note 
in  question  in  the  cause,  is  not  such  an  investigation  into  its  merits, 
or  hearing  of  testimony,  as  will  preclude  the  demand  of  a  jury;'  and 
in  one  case,  where  the  justice  told  the  plaintiff  to  go  on  to  trial,  after 
both  parties  had  avowed  themselves  ready,  and,  on  being  asked,  the 
defendant  admitted  part  of  the  plaintiff's  account,  and  a  witness  for 
the  plaintijff  was  partly  sworn,  it  was  held  too  late  to  call  for  a  venire.' 
If  no  demand  is  made  for  a  jury,  the  right  is  waived." 

§1368.  Where  a  trial  by  jury  is  duly  demanded,  the  justice  must 
issue   a  venire,  directed  generally  to  any  constable  of   the  county 
wherein  the  action  is  to  be  tried,  commanding  him  to  notify  twelve  •■ 
men  of  the  town  or  city  where  the  justice  resides,  qualified  to  serve, 

I 

"  1  HUton,  257.  ^  1  Cowen,  235. 

» 41  Barb.  148.  3  Caines,  219.  «8  Ind.  217.     9  id.  558;   and  see  1 

'  1  Hilton,  395.  Keyes,  72. 

*  1  John.  142. 
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and  not  exempt  from  serving,  as  trial  jurors  in  courts  of  record ;  not  of 
kin  to  the  plaintiff  or  defendant;  and  not  interested  in  the  action; 
to  attend  before  the  justice,  at  a  time  and  place  specified  therein,  to 
form  a  jury  for  the  trial  of  the  action.  But  if  the  parties  agree  upon 
a  number  of  jurors,  less  than  six,  to  try  the  action,  the  venire  must 
direct  the  constable  to  notify  twice  the  number  so  agreed  upon. 

[§  1027.]  In  order  to  be  qualified  to  serve  as  a  trial  juror,  a  person 
must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the  county. 

2.  Not  less  than  twenty-one,  nor  more  than  sixty  years  of  age. 

■3.  Assessed,  for  personal  property,  belonging  to  him,  in  his  own 
right,  to  the  amount  of  two  hundred  and  fifty  dollars  ;  or  the  owner 
of  a  freehold  estate  in  real  property,  situated  in  the  county,  belonging 
to  him  in  his  own  right,  of  the  value  of  one  hundred  and  fifty  dollars; 
or  the  husband  of  a  woman  who  is  the  owner  of  a  like  freehold  estate, 
belonging  to  her,  in  her  own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or 
decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of  approved 
integrity ;  of  sound  judgrpent ;  and  well  informed. 

[§  1028.]  But  a  person  who  was  assessed,  on  the  last  assessment-roll 
of  the  town,  for  land  in  his  possession,  held  under  a  contract  for  the 
purchase  thereof,  upon  which  improvements,  owned  by  him,  have  been 
made,  to  the  value  of  one  hundred  and  fifty  dollars,  is  qualified  to 
serve  as  a  trial  juror,  although  he  does  not  possess  either  of  the  quali- 
fications, specified  in  subdivision  third  of  the  last  section,  if  he  is 
qualified  in  every  other  respect. 

[§  1029.]  Each  of  the  following  officers  is  disqualified  to  serve  as  a 
trial  juror : 

1.  The  governor;  the  lieutenant-governor;  the  governor's  private 
secretary. 

2.  The  secretary  of  state ;  the  comptroller ;  the  state  treasurer ;  the 
attorney-general ;  the  state  engineer  and  surveyor ;  a  canal  commis- 
sioner ;  an  inspector  of  state  prisons ;  a  canal  appraiser ;  the  super- 
intendent of  public  instruction ;  the  superintendent  of  the  bank  de- 
partment ;  the  superintendent  of  the  insurance  department ;  and  the 
deputy  of  each  officer,  specified  in  this  subdivision. 

3.  A  member  of  the  legislature,  during  the  session  of  the  house,  of 
which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 
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5.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 

6.  The  clerk  or  deputy- clerk  of  a  court  of  record. 

§  1369.  E^ch  of  the  following  persons,  although  qualified,  is  enti- 
tled to  exemption  from  service,  as  a  trial  juror,  upon  his  claiming 
exemption  therefrom : 

I.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  such, 
and  not  following  any  other  calling. 

■  2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher,  or  other 
person,  actually  employed  in  a  state  asylum  for  lunatics,  idiots,  or 
habitual  drunkards. 

3.  The  agent  or  warden  of  a  state  prison ;  the  keeper  of  a  county 
jail,  or  a  person  actually  employed  in  a  state  prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon,  having  patients  requiring  his 
daily  professional  attention. 

5.  An  attorney  or  counsellor-at-law,  regularly  engaged  in  the  prac- 
tice of  the  law  as  a  means  of  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woollen,  or 
iron  manufacturing  company,  by  the  year,  month  or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal,  authorized 
by  the  laws  of  the  state,  which  is  actually  constructed  and  navigated. 

9.  A  master,  engineer,  assistant-engineer  or  fireman,  actually 
employed  upon  a  steam-vessel,  making  regular  trips. 

10.  A  superintendent,  conductor  or  engineer,  employed  by  a  rail- 
road company,  other  than  a  street  railroad  company ;  or  an  operator, 
or  assistant  operator,  employed  by  a  telegraph  company,  who  is 
actually  doing  duty  in  an  office,  or  along  the  railroad  or  telegraph 
line  of  the  company,  by  which  he  is  employed. 

II.  An  officer,  non-commissioned  officer,  musician,  or  private  of  the 
national  guard  of  the  state,  performing  military  duty ;  or  a  person 
who  has  been  honorably  discharged  from  the  national  guard,  after  five 
years  service,  in  either  capacity. 

12.  A  person  who  has  been  honorably  discharged  from  the  military 
forces  of  the  state,  after  seven  years'  faithful  service  therein.  But 
in  order  to  entitle  a  person  to  exemption,  under  this  subdivision,  his 
service  must  have  been  performed  before  the  23d  day  of  April,  1862, 
either  as  a  general  or  staff-officer,  or  as  an  officer,  non-commissioned 
officer,  musician  or  private,  in  a  uriifornied  battalion,  company  or  troop 
of  the  militia  of  the  state,  and  armed,  uniformed  and  equipped, 
according  to  law ;  or  a  portion  thereof,  during  that  period  and  in  that 
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capacity,  and  the  remainder  since  the  23d  day  of  April,  1862,  as  a 
member  of  the  national  guard  of  the  state. 

13.  A  member  of  a  fire  company,  or  fire  department,  duly  organized 
according  to  the  laws  of  the  state,  and  performing  his  duties  therein ; 
or  a  person  who,  after  faithfully  serving  five  successive  years  in  such 
a  fire  company,  or  fire  department,  has  been  honorably  discharged 
therefrom. 

14.  A  person  otherwise  specially  exempted  by  law.  It  is  unneces- 
sary to  enumerate  these  special  exemptions,  as  they  apply  only  to  a 
limited  number  of  persons,  except  the  one  exempting  Seventh  Day- 
Baptists,  and  others  who  keep  Saturday  as  the  Sabbath,  from  jury 
duty  on  Saturday.' 

§  1370.  The  evidence  of  the  right  to  exemption,  as  prescribed  in 
the  last  section  is  as  follows  : 

1.  Under  subdivision  second  thereof,  the  certificate  of  the  superin- 
tendent, or  other  principal  officer  of  the  asylum. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the  warden,  or 
other  I  rincipal  officer,  of  the  state  prison,  or  the  sheriff  of  the  county, 
as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant  is  a  non- 
commissioned officer,  musician,  or  private,  in  a  company  or  troop  of 
the  national  guard,  the  certificate  of  the  commanding  officer  of  the 
company  or  troop,  accompanied  with  proof,  by  affidavit,  of  the  gen- 
uineness of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under  subdi- 
vision twelfth  thereof,  in  the  discretion  of  the  court,  the  discharge  of 
the  person  from  military  service,  if  it  shows  the  facts  entitling  him  to 
exemption. 

5.  Under  the  first  clause  of  subdivision  thirteenth  thereof,  where 
the  applicant  is  under  the  rank  of  foreman,  the  certificate  of  the  fore- 
man, or  other  chief  officer,  of  the  company,  to  which  the  applicant 
belongs,  accompanied  with  proof,  by  affidavit,  of  the  genuiness  of  the 
signature  thereto. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the  certifi- 
cate of  the  chief  engineer  of  the  fire  department  of  the  city  or  village, 
where  the  service  was  performed,  or  of  the  mayor  or  president  of  the 
city  or  village. 

A  certificate,  specified  in  this  section,  must  be  dated  within  three 

'  Laws  1847,  ch.  349,  y.    2  R.  S.  (Banks'  5th  ed.)  936,  §  69. 
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months  before  the  time  of  presenting  it,  and  filed  with  the  clerk  of 
the  court,  to  which  it  is  presented. 

§  1371.  The  court  must  discharge  a  person  from  serving  as  a  trial 
juror,  in  either  of  the  following  cases : 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he  claims 
the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified  in 
this  section,  the  clerk  must  destroy  the  ballot,  containing  his  name. 
§  1372.  The  venire  is  substantially  in  the  following  form : 


STATE  OF  NEW  YORK, 


>  ss. : 


County. 
To  any  constable  of  said  county,  greeting  : 

The  people  of  the  state  of  New  York,  command  you  to  summon 
twelve  good  and  lawful  men,  in  the  of  in  said  county, 

qualified  to  serve  &&  jurors,  and  not  exempt  from  serving  on  juries  in 
courts  of  record,  and  who  are  in  no  wise  of  kin  to  either  party,  nor 
interested  in  the  action  hereinafter  mentioned,  to  appear  before  me, 
at  in  the  of  in  said  county,  on  the         day  of 

18       ,  at  o'clock  in  the  noon,  to  make  a  jury  for  the  trial  of 

a  civil  action  between  plaintiff    and  defendant    ;  and  you 

are  also  required  to  make  a  list  of  the  persons  summoned,  which  you 
will  certify,  and  annex  to  this  venire,  and  make  return  thereof  to  me. 

Given  under  my  hand  this         day  of  ,  18       . 

,  Justice  of  the  Peace. 

§  1373.  The  following  provisions  of  the  Code  of  Civil  Procedure, 
regulate  the  number  of  jurors  to  be  summoned,  the  manner  of  sum- 
moning jurors,  returning  the  venire  and  drawing  the  jury. 

[§  2991.J  *  *  *  "If  the  parties  agree  upon  a  number  of  jurors, 
less  than  six,  to  try  the  action,  the  venire  must  direct  the  constable  to 
notify  twice  the  number  so  agreed  upon."  (And  the  rule  is  the  same 
in  Indiana.') 

[§  2992.]  Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify  twelve 
men  of  the  county,  who  are  qualified  and  not  exempt,  as  prescribed  in 
the  last  section,  and  who  are  not  interested  in  the  matter  at  issue,  to 
form  a  jury  for  the  trial  of  the  action. 

'  4  Ind.  501.     16  id.  496. 
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[§  2993.]  The  justice  must  deliver  the  venire,  or  cause  it  to  be 
delivered,  to  a  constable  of  the  county,  disinterested  'between  the  par- 
ties, who  has  not  acted,  or  been  employed  to  act,  as  the  attorney  or 
agent  of  either  party,  with  respect  to  any  claim  or  matter  in  contro- 
versy in  the  action,  and  to  whom  neither  party  offers  any  other  reasou- 
able  objection.  The  constable  shall  not  notify  any  person  whom  he 
has  reason  to  believe  to  be  biassed  or  prejudiced,  in  favor  of  or  against 
either  party ;  and  he  must,  in  all  other  respects,  execute  the  venire 
fairly  and  impartially.  He  must  notify  the  jurors  personally,  and 
endorse  upon  or  annex  to  the  venire,  and  deliver  to  the  justice,  a  return 
under  his  hand,  containing  a  list  of  the  persons  notified. 

§  1374.  Under  the  clause  numbered  2991,  supra,  the  parties  may 
agree  to  try  the  cause  by  less  than  six  JTirors  at  the  time  that  the  jury 
is  drawn  by  the  justice.'  They  are  not  restricted  to  a  time  prior  to 
the  issuing  of  the  venire,  and  any  objection  to  the  manner  in  which 
the  j  ury  is  summoned  or  empaneled  must  be  made  before  the  trial 
commences.''' 

§  1375.  Under  clause  numbered  2993,  supra,  the  venire  cannot  be 
demanded  out  of  court  and  in  the  absence  of  the  other  party,  or  with- 
out proper  notice  to  him,  and  an  opportunity  given  to  object  to  the 
constable.'  Under  this  section,  it  is  frequently  necessary  for  a  justice 
to  decide  whether  the  constable  is  disinterested,  and  what  is  a  reason- 
able objection.  Strictly  speaking,  he  can  inquire  into  the  existence 
of  the  cause  of  an  objection  only  upon  the  oath  of  a  party  or  third 
person.  It  is,  however,  common  upon  the  simple  objection  of  a  party 
to  having  the  venire  delivered  to  a  particular  constable,  for  the  justice 
to  deliver  it  to  another  who  is  free  from  objection.  This  cour^  is  a 
proper  one,  where  it  will  not  produce  unnecessary  delay  to  find  an 
unexceptionable  constable.  Any  objection  which  would  be  a  suffi- 
cient one  to  sustain  a  challenge  to  the  array,  if  the  jury  had  been  sum- 
moned by  him,  is  a  sufficient  objection  to  his  receiving  the  venire.  It 
would,  also,  be  a  reasonable  objection  that  there  was  a  hostility 
between  the  constable  and  the  party  objecting,  or  relationship,  or  a 
peculiar  intimacy  between  him  and  the  other  party,  so  as  to  lead  the 
justice  to  believe  he  might  exercise  partiality  in  the  selection  of  the 
jury.     If  it  becomes  necessary  for  the  justice  to  inquire  into  the  cause 


'  1  Ben5o,  2.').                                                     =  41  Barb.  147.     1  Hilton,  395. 
'  2  John.  385.     9  id.  3.52.     Id.  354.     1 
Sel4,.  531.     23  Cal.  418.  .,■.-, 
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of  the  objections,  he  should  administer  an  oath  to  the  party  objecting, 
or  his  witness  to  prove  it,  which  may  be  in  the  following  form  : 

"  You  do  swear  that  you  will  true  answers  make  to  such  questions 
as  shall  be  put  to  you,  touching  the  reasons  why  Lewis  D.  Hopson 
should  not  execute  the  venire  in  this  cause." 

§  1376.  The  section  above  mentioned  of  the  Code  of  Civil  Procedure 
directs  how  the  constable  is  to  execute  and  return  the  venire.  The 
manner  of  service  may  be  (as  is  the  usual  practice)  by  reading  or 
stating  the  substance  of  the  venire  to  each  person  summoned,  care 
being  had  to  state  the  name  of  the  justice  issuing  the  venire,  together 
with  the  time  and  place  of  trial.  The  jurors  should  have  a  reasona- 
ble time  to  attend  after  notice,  as  in  the  case  of  witnesses.  The  offi- 
cer's return,  with  the  panel,  will  be  prima  facie  evidence  of  the  venire 
being  duly  served,  on  a  proceeding  against  a  juror  for  his  non-attend- 
ance,' for  it  is  a  general  rule  that  an  ofiicer's  return,  made  officially,  is 
prima  facie  evidence,  even  between  third  persons.^  The  return  may 
be  on  the  back  of  the  process  or  on  a  separate  piece  of  paper,  and 
attached  thereto.     It  should  be  substantially  in  the  following  form  : 

"I  certify,  that  by  virtue  of  the  within  precept,  I  have  personally 
summoned  as  jurors  the  several  persons  named  in  the  annexed  list. 
Dated  the  day  of  ,  18        . 

,  Constable." 

§  1377.  Where  a  venire  has  once  been  issued,  unless  it  is  waived, 
the  justice  cannot  try  the  cause  without  a  jury.'  The  rule  is,  that  a 
party  demanding  a  venire  may  waive  it,  either  expressly,  as  by  con- 
sent ill  open  court,'  or  by  his  conduct.  Thus,  where  the  party  object- 
ing has  himself  suppressed  the  venire,  as  if  the  justice  should  deliver 
the  venire  to  the  party  to  be  delivered  by  him  to  a  constable,  and  he 
should  neglect  to  do  so,  and  at  the  return  of  the  venire  fail  to  appear, 
the  justice  would  have  a  right  to  consider  it  as  a  waiver  of  the  trial 
by  jury,  and  although  he  might  issue  another  venire,  he  would  not  be 
bound  to  do  so.°  And  so  where  the  venire  demanded  by  the  party  is 
not  returned,  and  no  further  venire  is  demanded  by  him,  but  he  con- 
tents himself  with  moving  for  a  nonsuit  on  that  ground,  which  motion 
the  justice  overrules,  and  holds  the  parties  to  a  trial,  this  has  been 


'  14  John.  482.  "  8  John.  460. 

=  7  Cow.  310.     6  HiU,  553.     5  Denio,  *  10  Abbott,  452. 

586.  "  2  Caines,  134.     19  John.  384. 
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held  right.'  So  where,  after  the  trial  commonced,  one  of  the  jnrors 
was  taken  ill,  and  could  not  attend,  and  the  defendant  refused  to 
consent  to  try  the  cause  before  the  five  jurors,  or  to  the  issuing  of  a 
new  venire,  or  to  having  a  talesman  called,  it  was  held  that  this  was 
tantamount  to  a  waiver  of  a  jury,  and  the  justice  had  a  right  to  dis- 
charge the  jury  and  try  the  cause  himself.' 

§  1378.  Although  the  party  demanding  a  trial  by  jury  has  a  right 
to  waive  such  trial  after  a  venvre  has  been  issued,  yet  if  it  has  been 
served  and  returned,  the  other  party  would  have  a  right  to  insist  that 
the  cause  be  tried  by  the  jury  thus  returned,  notwithstanding  the 
party  demanding  the  venire  should  waive  it,  and  if  a  jury  should  not 
be  obtained  on  that  venire,  he  might  require  that  a  new  venire  should 
be  issued  at  his  instance.' 

§  1379.  Before  proceeding  to  draw  the  jury  in  the  manner  directed 
hereafter,  the  justice  should  call  over  the  constable's  list  of  persons 
returned  served,  entering  the  names  of  such  as  do,  and  such  as  do  not 
appear  and  answer.  This  being  done,  the  manner  of  drawing  the 
jury  is  directed  by  the  Code  of  Civil  Procedure,  as  follows : 

[§  2994.J  For  the  purpose  of  procuring  a  jury  to  try  the  action, 
the  justice  must  prepare  or  cause  to  be  prepared,  ballots,  uniform  as 
nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each  person 
returned,  who  attends,  upon  a  separate  piece  of  paper.  The  con- 
stable, in  the  presence  of  the  justice,  must  roll  up  or  fold  each  ballot 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the  others, 
and  so  that  the  name  is  not  visible.  The  ballots  must  be  deposited  in 
a  box,  or  other  convenient  receptacle.* 

[§  2995.]  The  justice  must  then  openly  draw  out  one  after  another, 
six  of  the  ballots,  or  such  smaller  number  thereof  as  the  parties  have 
agreed  upon.  If  a  person  whose  name  is  drawn  is  challenged  and 
set  aside  or  is  excused,  another  ballot  must  be  drawn,  and  so  on  succes- 
sively until  the  required  number  of  persons  is  obtained.  Those  per- 
sons constitute  the  jury  to  try  the  action. 

[§  2996.]  If  a  sufficient  number  of  competent  jurors  is  not  drawn, 
the  justice  may,  in  his  discretion,  either  issue  a  new  venire,  or  direct 
the  constable  to  require  the  attendance  of  such  a  number  of  talesmen 
from  the  bystanders  or  others,  duly  qualified,  and  against  whom  no 


•  7  John.  198.  *  See  4  Wis.    67 ;  where  the  ballots 

"  35  Barb.  52.  were  placed  in  a  hat,  which  was  held  to 

=  gee  Edw-  Treat.  (3d  ed.)  89.  be  proper. 
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cause  of  challenge  appears,  as  the  justice  deems  sufficient  for  the 
purpose. 

[§  2997.]  If  the  constable  to  -whom  the  venire  id  delivered  does  not 
return  it  as  required  thereby,  or,  if  a  full  jury  is  not  obtained  in  the 
manner  prescribed  in  the  foregoing  sections  of  this  title,  the  justice 
must  issue  a  new  venire. 

In  this  case,  he  should  continue  his  court  open,  holding  the  parties 
jurors,  &c.,  present  in  attendance  until  the  constable  shall  summon 
from  the  town  the  number  of  jurors  wanted.  The  justice  has  power 
to  draw  a  jury  only  when  a  sufficient  number  of  jurors  have  appeared, 
and  whose  names  are  placed  in  the  box  to  enable  him  to  draw  six  of 
the  jurors  from  it.'  The  new  venire  is  to  be  like  the  former  one,  with 
this  difference,  that  instead  of  the  full  number  of  jurors  originally 
wanted,  it  commands  the  constable  to  summon  "  three  good  and  lawful 
men,"  &o.  (or  other  number  wanted),  "  to  make  so  many  of  a  jury"  &c. 
The  justice  may,  if  necessary,  issue  this  process  from  time  to  time, 
till  there  be  a  full  jury.  On  the  jurors'  appearing  upon  the  new 
venire,  they  are  called  and  sworn  without  being  balloted  for,  though 
subject  to  the  same  challenges  as  regular  jurors. 

§  1380.  If  no  jurors  appear,  or  none  are  found  competent,  of  if  the 
vemre  is  quashed,  or  not  returned,  or  the  array  is  challenged  for  good 
cause,  &c.,  a  new  venire  must  be  issued  from  time  to  time,  until  a 
jury  is  obtained  qualified  to  try  the  cause.''  In  such  case,  the  second 
venire  will  be  deemed  the  process  of  the  party  demanding  the  first, 
who,  consequently,  will  have  no  right  to  object  to  any  error  therein.^ 
A  defendant  is  not  entitled  to  a  nonsuit,  because  the  venire  is  not 
returned  at  the  time  appointed  for  trial;  another  venire  may  be 
issued ;  and  if  the  defendant  does  not  demand  it,  but  goes  to  trial 
before  the  justice,  it  is  a  waiver  of  trial  by  jury.*  The  party 
demanding  the  jury  process  cannot  object  to  the  form  of  it.'  It 
should  pj-eserve  the  characters  of  the  parties,  but,  in  a  proceeding 
against  joint  debtors,  it  need  only  mention  the  names  of  those  who 
are  duly  and  personally  served  with  process,  and  who  appear  in 
court.'  Every  defect  in  a  venire  is  cured,  if  the  party  go  to  trial  upon 
it  without  objection.' 

'  2  Caines,  134.     2  John.  9.     56  Barb.  "  2  Caines,  134. 

375.  °  4  John.  222. 

'  2  John.  9.     7  id.  198.     8  id.  460.  '  2  Caines,  134.     3  id.  275.     1  Seld. 

'  2  Caines,  134.  531. 
*  7  John.  198. 
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§  1381.  The  Knire  being  deemed  the  process  of  the  party  calling 
for  it,  he  is  bound  in  the  first  instance,  to  pay  the  costs  of  executing 
it,  and  the  jurors'  fees  at  the  time  they  bring  in  their  verdict.  They, 
however,  are  part  of  the  costs  of  the  suit  and  abide  its  event.' 

§1382.  Before  the  jury  are  sworn,  if  a  party  have  any  objection, 
either  of  interest  or  favor,  or  for  other  cause,  against  the  constable 
summoning  them,  or  any  of  the  jurors,  whether  originally  summoned 
on  a  venire  or  from  the  bystanders  as  talesmen,  he  must  appear  and 
state  his  objection  to  the  justice,  which  is  called  a  challenge,  or  lose 
the  right'  A  challenge  is  of  two  kinds :  1.  To  the  array.  2.  To  the 
polls.= 

§  1383.  A  challenge  to  the  array  is  an  objection  to  all  the  jurors 
returned  by  the  constable  collectively ;  not  for  any  defect  in  them, 
but  for  some  partiality  or  default  in  the  constable  who  summoned  the 
jury.*  It  is  twofold,  viz.:  a  principal  challenge,  and  a  challenge  to  the 
favor.  The  following  are  common  grounds  of  a  principal  challenge  to 
the  array,  viz.:  that  the  party  nominated  any  juror  summoned;  that 
the  constable  is  liable  to  have  his  goods  levied  upon  by  the  party,  or 
is  his  servant,  counselor  or  attorney,  or  acts  as  his  advocate ; '  or  if  he 
be  in  any  way  interested  (against  the  party  challenging)  in  the  ques- 
tion to  be  tried,  whether  it  be  in  the  same  cause  or  in  any  other  cause 
or  matter  depending  on  the  same  point  of  controversy ;  or,  if  he  has 
been  godfather  to  the  party's  child,  or  the  party  to  his,  or  if  either 
party  has  brought  an  action  against  the  constable ;  or  there  be  any 
action  depending  between  him  and  the  party  (whether  as  plaintiff  or 
defendant)  which  implies  malice,  such  as  slander,  battery  and  the 
like.  Relationship  by  blood,  or  by  marriage,  between  the  constable 
and  the  party,  w^ithin  the  ninth  degree,  is  a  sufficient  cause  for  chal- 
lenge, but  the  challenger  must  show  how  they  are  related."  Even  if 
strangers  make  the  panel,  without  the  interference  of  the  party  in  the 
cause,  or  his  agent  or  friend,  though  it  be  not  favorable  to  one  side  or 
the  other,  it  is  a  principal  cause  of  challenge  t.o  the  array.'  The 
constable  should,  therefore,  be  very  careful,  and  not  suffer  any  person 

» 18  John.  131.  6  "Wis.  447.     Quere,  whether  this  chal- 

'  20  Barb.  278.     6  Cal.  405.     23  id.  lenge  may  be  made  in  Iowa.     1  Iowa, 

418.     24  id.  230.     13  Ind.  90.     1  Iowa,  141. 
141.  '  10  John.  107. 

'  See  generally,  upon  the  whole  qiies-  '  See  Bac.  Ab.  title  Jiii-ies,  E.    Ante, 

tion  of  challenges,  1  Cowen,  436,  &c.,  §1.     1  Hill,  654.    7  Cowen,  479,  note  (a), 
note.     1  Denio,  281.  '4   Penning,  on  Sm.«ai  Causes,  "167. 

*  Co.  Litt.  156,  158.     3  Bl.  Com.  359.  Co.  Litt.  156,  a. 
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to  suggest  anything  to  him  about  the  panel,  and  by  all  means  to  dis- 
regard it,  if  they  should.  So,  also,  it  is  provided  in  New  York,'  that 
"  the  venire  shall  be  delivered  to  a  constable  disinterested  between 
the  parties,  who  has  not  acted  or  been  employed  to  act  as  the 
attorney  or  agent  of  either  party,  with  respect  to  any  claim  or 
matter  in  controversy  in  the  action."  The  above,  and  other  grounds, 
which  raise  such  a  manifest  presumption  of  partiality  as,  if  true,  to 
set  aside  the  array,  are  principal  causes  of  challenge.''  But  where 
the  cause  is  for  interest,  partiality  or  affinity,  the  party  cannot, 
of  course,  object  or  challenge  to  the  array,  or  to  the  polls,  unless 
the  bias  is  against  him.  It  does  not  lie  in  his  mouth  to  chal- 
lenge because  the  interest,  &c.,  is  in  his  favor;  nor  has  a  justice  a 
right  to  challenge  a  panel  of  jurors  and  issue  a  new  venire  on  his 
own  motion,  without  an  objection  by  the  party.'  But  a  justice  may, 
on  his  own  motion,  challenge  and  set  aside  a  juror  for  intoxication ; 
indeed,  it  is  his  duty  to  do  so,  if  the  intoxication  be  apparent.*  A 
constable  may  serve  a  venire  though  he  resides  in  or  may  be  liable  to 
pay  taxes  in  a  town  that  may  be  benefited  by  the  recovery.'^ 

§  1384.  A  challenge  to  the  array  for  favor  is  for  any  causes  which 
are  not  deemed  in  themselves  conclusive  evidence  of  partiality,  but 
which  imply  at  least  a  probability  of  bias  or  partiality  in  the  constable, 
and  from  which  the  triers  may  infer  that  the  officer  is  not  indifferent;' 
as  if  there  is  a  relation  by  marriage  between  the  cousin  or  son  of  the 
constable,  and  the  party;'  that  the  party  is  subject  to  have  his  pro- 
perty levied  on  by  the  constable  ;  or  that  the  constable  hath  an  action 
of  debt,  or  the  like,  against  the  party ;'  that  the  constable  and  party 
are  fellow  servants ;°  or  the  party  servant  to  the  constable ;'°  and  so 
of  any  cause  from  which  the  triers  may  infer  that  he  is  not  entirely 
indifferent  between  the  parties. 

§  1385.  If  the  challenge  to  the  array  be  found  against  the  party,  he 
may  yet  have  his  challenge  to  the  polls  ;  but  neither  party  shall  take 
a  challenge  to  the  polls,  which  they  might  have  had  to  the  array," 

§  1386.  A  challenge  to  the  polls  is  an  objection  to  one  or  more  of 


'  Code  Civil  Proc.  §  2993.  '  Id.    and    see    Penning,    on    Small 

"  Co.  Litt.  156.  See  2  Col.  T.  48.  Causes,  168. 

"  15  John.  469.  *  Co.  Litt.  156. 

■     *2Cowen,  430.  '  °  Dyer,  367,  pi.  40. 

^  Infra,,  §  1386.  "  Cro.  Eliz.  581. 

»  Co.  Litt.  156.  See  Gi-ah.  Prac.  (24         "  Co.  Litt.  156,  b.    Id.  157,  b. 
ed.)  302. 


824  Challenge  to  the  Polls. 

the  jnrors  or  talesmen  who  have  appeared;  and  this  is  either  a 
principal  challenge,  or  a  challenge  to  the  famr  of  the  juror.  The 
same  causes,  whether  principal  or  to  the  favor,  which  will  set  aside 
the  array,  are  equallyvalid  against  the  individual  juror,  so  far  as  they 
apply.  It  is  provided  by  statute  that  on  the  trial  of  every  action  in 
which  a  town  shall  be  a  party  or  be  interested,  the  electors  and 
inhabitants  of  such  town  shall  be  competent  witnesses  and  jurors, 
except  that  in  suits  and  proceedings  by  and  against  towns,  no 
inhabitant  of  either  town  shall  be  a  juror.'  So,  on  the  trial  of  every 
action  in  which  a  county  shall  be  interested,  the  electors  and  inhabi- 
tants of  such  county  are  competent  witnesses  and  jurors.'  It  is 
further  provided  by  statute  that  no  inhabitant  of  any  town,  city  or 
county  shall  be  disqualified  as  a  juror  or  witness  in  any  case  brought 
to  recover  any  penalty  or  forfeiture,  on  the  groiind  that  such  penalty 
or  forfeiture  is  to  be  applied  for  the  benefit  of  such  town,  city  or 
county,  or  for  the  benefit  of  the  poor  thereof;  nor  shall  any  officer, 
on  such  ground,  be  disqualified  from  serving  any  process  for  the  sum- 
moning of  a  jury  in  such  cause.'  In  penal  actions  for  the  recovery 
of  any  sum,  it  is  not  a  good  cause  of  challenge  to  the  jurors  summoned, 
or  to  any  officer  summoning  them,  that  such  juror  or  officer  is  liable 
to  pay  taxes  in  any  town  or  coijnty  which  may  ba  benefited  by  such 
recovery.* 

§  1387.  The  following  are  some  of  the  causes  of  principal  challenge 
to  the  polls,  viz.:  that  the  juror  does  not  possess  the  necessary  quali- 
fications prescribed  by  statute,^  that  he  is  an  alien ;°  (but  this  is  no 
objection  after  verdict  upon  a  writ  of  .error),'  that  he  is  within  the 
age  of  twenty-one  years;'  or  that  he  is  an  idiot  or  lunatic,' or  is 
ignorant  of  the  English  language.'"  But  a  matter  which  merely 
exempts  a  man  from  serving  on  a  jury,  and  does  not  incapacitate  him, 
can  never  be  a  cause  of  challenge;"  but  it  is  said,  that  if  a  person 


'1  R.  S.  357,  §  4.     Id.  (Banks'   5tli  facie  sufRcient ;  he  is  not  obliged  also 

ed.)  837.  to  produce  his  papera  unless  doubt  is 

'  Id.  384,  §  4;  (fjth  ed.  pag-e  901.)  thrown  on  the  question  by  the  other  side. 

=  2  R.  S.  051,  §  2.     3  id.  (Banks'  5th  6  Cal  214. 
ed.)  8t)5.  ■'  4  Dall.  353.     Contra,  5  Wis.  324,  in 

*  Laws  1S70,  ch.  291,  tit.  8,  §  9:     Code  a  case  where  the  defect  was  unknown  to 

Civil  Proc.  §  1179.  the  defendant  at  the  time  of  the  trial. 

^  See  ante,  §  1368,  &c.    13  Ind.  90.    15  "  Ante,  j  1279. 

id.  347.     11  id.  234.  »  Gilb.  C.  B.  95. 

=  6  John.  332.     5  Wis.  324.     If  he  de-  "■  13  Ind.  90. 

Clares  that  he  is  naturalized,  this  iajjj-ima  "  19  111.  74. 
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thus  exempted,  be  summoned  and  appear,  he  cannot  excuse  himself 
from  serving  on  the  jury,  if  there  be  not  a  sufEcient  number  of  jurors 
without  him.'  The  above  is  called  a  challenge  propter  defectum. 
There  is  another  kind  of  principal  challenge  to  the  polls,  called 
challenge  propter  affectum,  by  reason  of  some  supposed  bias  or  par- 
tiality. Thus  it  is  principal  cause  of  challenge,  that  the  juror  has 
before  formed  or  expressed  an  opinion  on  the  subject  in  controversy, 
even  if  favorable  to  the  one  making  the  challenge ;'  and  this,  though, 
as  it  is  held  in  New  York  and  Ohio,  that  opinion  is  not  fixed,  and 
might  be  removed  by  the  evidence,  his  mind  being  preoccupied  with 
an  opinion  which  it  would  require  evidence  to  remove.^  In  Iowa, 
Illinois,  Indiana,  California  and  Kansas,  the  rule  is  different,  for 
there  it  seems  to  be  held  that  if  the  juror  has  not  formed  an  unquali- 
fied opinion,  that  is,  if  he  has  no  prejudice  or  bias  to  prevent  him 
from  hearing  the  evidence,  and  giving  a  verdict  in  accordance  with 
the  law  and  the  testimony,  he  is  competent.*  So  if  the  opinion  is 
hypothetical,  or  conditional  merely,  a  class  of  cases  hold  that  the 
juror  is  not  disqualified,  as  where  a  juror  said  that,  -"  if  the  reports 
of  neighbors  were  correct,  the  defendant  was  wrong  and  the  plaintiff 
was  right."'  It  is  qiiestionable,  however,  if  these  can  be  sustained 
under  the  currejit  authority  in  New  York."  The  prejudice  of  a  juror 
against  a  person  not  a  party  to  a  suit  will  not  disqualify  him.'  The 
mind  of  the  court,  and  not  of  the  juror,  is  to  be  satisfied  that  the 
challenged  juror  is  free  from  bias  and  prejudice. °  If  parties  choose 
to  have  their  cause  tried  by  a  prejudiced  juror,  it  is  not  for  the  court 
to  object  to  the  juror  and  exclude  him."  The  objection  of  bias  made 
to  a  juror  being  once  established,  it  would  seem  that  no  possible  com- 
bination of  circumstances  can  remove  the  disqualification."  It  is  also 
principal  cause  of  challenge,  that  the  juror  is  of  kin  by  blood  or  mar- 

'  2  Grab.  Pr.  (2d  ed.)  303.  180.     22  id.  348.     27  id.  507.     See  8  id. 

"IJohn.Sie.   14 Wend.  131.    5Demo,  359.     1  Kansas,  468. 

345.    4  id.  9.     4  Ind.  438.     6  id.  169.  '  8  John.  445.     18  Barb.  522,     2  Par- 

5  Cal.  347.     6  id.  206.     Id.  227.     11  id.  ker,  16.     4  id.  71,  132.     7  Ind.  332.     6 

68.    18  id.  108.     Id.  180.     27  id.  507.  Iowa,  380.    10Ohio(N.  S.),  598.    27  Cal. 

7  Ohio  (N.   S.)  471.     8   Mich.  117.     7  512. 

Iowa,  287.     8  id.  477,     26  111.  344.  "  16  N.  Y.  501.     See,  also,  1  John.  316. 

"  16  N.  Y.  501.      See  22  id.  147.     7  1  Cowen,  432.     6  id.  555.     7  id.  108.    4 

Ohio  (N.  S.)  471.  Wend.  229. 

*  6  Iowa,  380.     8  id.  420.     9  id.  188.  '  28  III.  457.     See  18  Cal.  180. 

10  id.  98.     24  111,  60.     15  Ind.  347.     23  "  1  Kansas,  468. 

id.  231.     6  id.  170.     17  Cal.  142.     18  id.  » 16  HI.  364.     16  Ind.  298. 

'"  4  Minn.  438.     See  18  Cal.  108. 
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riage  to  either  party  -within  the  ninth  degree ;'  but  that  the  juror's 
father  had  married  the  defendant's  brother's  widow,  the  father  being 
dead  at  the  time  of  the  trial,  is  no  ground  for  principal  challenge ;" 
that  a  juror  is  related  to  one  of  the  parties  by  marriage  with  his 
niece,  a  suihcient  cause  of  challenge."  It  is  also  cause  of  challenge, 
that  the  juror  is  godfather  to  the  party's  child,  or  the  party  god- 
father to  the  juror's  child;  that  the  juror  has  land  which  depends 
upon  the  same  title  as  the  land  in  question ;  and  so  in  all  other  cases 
where  the  juror  has  an  interest  in  the  action,  direct  or  collateral ; ' 
or  where  he  has  before  given  a  verdict  in  the  same  cause,  or  upon  the 
same  title  or  matter,  though  between  other  parties ;  °  or  was  on  a 
grand  jury  which  found  the  indictment  which  is  to  be  tried,  or  one 
for  the  same  offense."  In  Iowa  it  is  not  a  good  cause  of  challenge 
under  section  4771  of  the  revision  of  1860,  that  the  juror  served  on 
a  jury  which  has  convicted  another  person  of  a  similar  offense.'  And 
in  California,  it  is  held  not  to  be  a  cause  of  Challenge,  that  a  juror 
has  just  tried  a  case  involving  the  liability  of  the  defendant  for  a 
similar  cause  of  action  depending  upon  the  same  general  considera- 
tions.' Other  causes  of  challenge  under  this  head,  are  that  the 
juror  is  one  of  a  committee  who  caused  the  defendant  to  be  prose- 
cuted for  the  cause  to  be  tried,  and  may  be  liable  to  contribute  to 
defend  an  action  for  malicious  prosecution  therefor;"  that  he  was 
chosen  arbitrator  in  the  same  cause,  by  one  of  the  parties,  and  had 
entered  upon  an  examination  of  it ;  but  otherwise  if  he  were  chosen 
indifferently  by  both  parties ;  that  he  is  counselor,  servant  or  of  fee, 
of  either  party;'"  that  he  is  tenant  or  employee  of  either  party ; " 
that  he  is  of  the  same  society  or  corporation  with  either  party,'" 
although  in  a  recent  case  it  was  held  to  be  no  ground  of  challenge 
to  a  j  uror,  that  he  was  a  freemason,  where  one  of  the  parties  to  the 
suit  was  a  freemason,  and  the  other  not ;  '^  the  contrary  was  held  in 


'  3  Bl.  Com.  363.     Co.  Litt.  157.     11         "  7  Iowa,  287.     16  Ind.  298.    7  Cow. 

Ind.  234.  127. 

''  7  Cowen,  478,  and  note.  '  15  Iowa,  404. 

=  3  Ind.  198.  "  14  Cal.  167. 

*  2  Jolin.  194.     This  case  lays  down  »  11  Ind.  274.     Id.  341. 

the  g'eneral  rale.     The  Revised  Statutes  "  Co.  Litt.  157. 

have,   since  it  was  decided,  rendered  "  Gilb.  C.  B.  95.     25  Barb.  29.    Ken- 
jurors  competent  in  suits  when  their  tucky  Decis.  262. 
county  or  town  is  interested.     See  ante,  "'  3  Bl.  Com.  863. 
§  1294.     11  Ind.  234.     13  Iowa,  229.  "  13  Wend.  9. 

"  11  Ind.  234. 
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California,  as  to  a  member  of  a  "  know-nothing  lodge ; " '  but  that  he 
is  his  fellow  servant,  or  that  the  party  is  tenant  to  the  juror  is  but. 
a  challenger  to  the  favor ; "  that  he  has  taken  information  of  the  case 
before  he  is  sworn,  is  another  cause  of  principal  challenge.*  So,  also, 
that  since  a  juror  has  been  returned,  he;  has  eaten  or  drunk  at  the 
expense  of  one  of  the  parties ;  *  but,  that  one  of  the  parties  has 
lately  been  entertained  at  the  juror's  house,  is  only  matter  of  chal- 
lenge to  the  favor ;  °  that  one  of  the  parties  has  labored  the  juror, 
and  given  him  money  or  other  thing  for  his  verdict ;  but  if  the  party 
only  labor  the  juror  to  appear  and  act  conscientiously,  it  is  no  matter 
of  challenge  whatever ;  that  an  action  implying  malice  or  displeasure, 
is  pending  between  the  juror  and  one  of  the  parties;  but  if  not 
implying  malice,  &c.,  it  is  but  matter  of  challenge  to  the  favor." 
Another  kind  of  principal  challenge  to  the  polls  is  called  challenge 
jyropter  delictwm ;  which  is  an  objection  that  the  juror  has  been  con- 
victed of  an  infamous  crime,  that  is  a  crime  punishable  with  death 
or  imprisonment  in  a  state  prison;'  but  in  this  case  the  competency 
of  the  juror  is  generally  re"stored  by  a  free  pardon.  It  is  not  a  dis- 
quaUfication  that  a  person  has  belonged  to  the  police,  and  thereby 
acquired  a  prejudice  against, persons  accused  of  crime. ° 

§  1388.  The  causes  of  challenge  to  the  polls  for  favor  are  indefinite. 
Among  them  are  several  causes  which  are  mentioned  in  the  last  sec- 
tions as  insufficient  for  principal  challenge,  as  that  a  juror  has  formed 
a  qualified  opinion,  which  may  be  removed  by  evidence,"  as  well  as 
other  causes  therein  mentioned.  Jurors  should  be  free  from  all 
manner  of  exception."  Such  is  the  purity  of  our  law,  that  no  man 
shall  have  his  cause  tried  by  a  juror,  against  whom  he  can  raise  a 
reasonable  ground  of  suspicion  as  to  his  indifference.  There  are  a 
thousand  strings  by  which  the  human  heart  may  be  touched,  and 
passions  by  which  it  may  be  affected,  that  are  not  reducible  to  any 
general  rule.  These  may  bias  the  mind  as  much,  and  sometimes 
more,  than  circumstances  which  raise  more  evident  presumption  of 
partiality.     Close  and  intimate  habits  of  friendship  with  one  of  the 

'  5  Cal.  347.     See  21  N.  Y.  134.  5th  ed.)  989,  &o.  §§  42,  43.    Supra,  } 

"  Co.  Litt.  157.  1  Denio,  306.     See  11      1368. 
Ind.  234.  '  16  Cal.  129. 

"  2  Hale,  306.  °  3  Wis.  823.      4  Denio,  35.     67  N.  Y. 

'  Co.  Litt.  157.  11  Ind.  234.  318.     6  Hun,  401.     S.  C.  72  N.  Y.  334. 

'  3  Salk.  81.  17  Him,  418.     52  Ind.  68. 

•  Co.  Litt.  157.  See  11  Ind.  234.  »  2  John.  194.     74  N.  Y.  277, 

''  2  R.  S.  702,  §  31,  32.     3  id.  (Banlis' 
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parties,  will  frequently  cause  a  stronger  bias  in  the  mind,  than  more 
open  causes ;  and  this  is  the  more  dangerous,  as  it  often  hath  a  secret, 
unknown  efl'ect  upon  the  mind  that  the  juror  himself  is  no  way 
sensible  of,  and  therefore  takes  no  pains  to  guard  against.  If  it  can 
be  proved  by  the  conduct  or  conversation  of  the  juror,  that  he  hath 
an  inclination  in  favor  of  one  party  more  than  another ;  or  there  is 
any  enmity  between  the  juror  and  one  of  the  parties,  or  a  family 
dispute  between  them ;  all  these  and  immberless  other  causes  are 
sufficient  to  be  put  to  the  justice  to  declare  the  indifference  or  uniu- 
difference  of  the  juror.  Any  circumstance  which  can  be  raised  show- 
ing that  the  juror  is  not  wholly  free  from  a  reasonable  suspicion  of 
bias,  is  sufficient  for  the  justice  to  set  him  aside ;  and  this  he  should 
do  where  he  is  in  doubt  as  to  whether  the  juror  is  indifferent."  These 
causes  of  challenge  to  the  favor,  very  frequently  happen  from  circum- 
stances which  no  way  impeach  the  juror.  It  is  no  dishonor  to  be 
the  intimate  friend  and  companion  of  any  man  in  good  credit,  nor  is 
it  any  offense  to  resent  injuries,  and  differ  with  a  man  that  treats  you 
ill ;  nor  is  it  any  impeachment  of  a  man,  that  on  two  of  his  neighbors' 
differing,  he  should  feel  an  inclination  that  one  should  prevail  over 
the  other ;  yet,  in  either  of  these  cases,  a  person  thus  circumstanced, 
cannot  be  said  to  stand  free  from  a  suspicion  of  bias.^  The  causes  of 
favor  are  infinite  ;  and  with  regard  to  all  cases  of  challenge  to  the 
favor,  in  the  strong  and  emphatic  language  of  Lord  Coke,  "  The  rule 
of  law  is,  that  the  juror  must  stand  indifferent,  as  he  stands  un- 
sworn.'" The  true  rule  is  well  stated  in  these  words  :  "The  triers 
must  find  that  the  juror  stands  impartial  and  indifferent,  or  they 
should  reject  him."*  The  same  rule  applies  to  the  justice  who  is  now 
the  trier  of  the  challenge. 

§  1389.  No  challenge,  either  to  the  array  or  to  the  polls,  can  be 
made  before  a  full  jury  have  appeared."  If  you  have  divers  causes 
of  challenge  to  the  array,  or  to  the  polls,  they  must  all  be  made  at 
once,  and  cannot  be  tried  separately.  If  one  party  challenge,  and 
the  juror  be  found  indifferent,  the  other  party  may  then  challenge. 
After  one  has  taken  a  challenge  to  the  poll,  he  cannot  challenge  the 
array,"  but  a  challenge  to  the  array  may  be  made  at  any  time  before 

■  4  C.  H.  Recorder,  81.      11  Ind.  234.  '  2  Hawk.  c.  43,  §  1.     4  Bam.  &  Aid. 

8  Mich.  117.  471. 

=  See  Penning,  on  Small  Causes,  172-3.  »  Co.  Litt.  158,  a.    18  John.  212.    4  E. 

»  Co.  Litt.  l.')7,  h.  D.  Smith,  142. 

'4  Denio,   35.     18   Barb.   524.     See 
also,  13  Iowa,  229. 
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one  of  1.he  jurors  is  sworn ;  and  a  challenge  to  the  polls  at  any  time 
before  the  juror  challenged  is  sworn,  b^it  after  he  is  sworn  it  is  too 
late.'  This  right  to  challenge  continues  up  to  the  moment  the  oath 
is  to  be  administered ;  if  the  ceremony  of  administering  the  oath  is 
begun,  it  is  lost."  It  is  immaterial  which  party  challenges  first ;  but 
the  party  who  first  begitis  to  challenge,  must  finish  all  his  chal- 
lenges before  the  other  begins ;  otherwise  he  is  precluded  from 
making  any  other  challenges.  The  challenges  of  the  party  who  chal- 
lenges first  are  to  be  first  tried. °  In  Iowa,  under  their  law  (Revision, 
§  8036),  the  parties  must  alternate  in  their  challenges,  the  plaintiff 
beginning.* 

§  1390.  If  the  challenge  be  a  principal  one,  either  to  the  array  or 
the  polls,  the  spec'fic  cause  or  facts  which  are  the  ground  of  chal- 
lenge must  be  stated  to  the  justice  in  writing  or  by  parol,  where- 
upon the  opposite  party  may  either  take  issue  by  denying  the  truth 
thereof,  or  demur,  as  in  pleading.'*  In  Iowa,  the  grounds  are  required 
to  be  in  writing,  when  they  are  to  the  array."  A  demurrer  admits 
the  facts,  as  in  other  cases,  and  presents  a  mere  question  of  law  to  be 
determined  by  the  magistrate  and  this,  whether  the  challenge  be  to 
the  array  or  to  the  polls.' 

§  1391.  A  principal  challenge,  either  to  the  array  or  to  the  polls, 
is  tried  by  Ihe  justice  alone,  on  the  oath  of  witnesses,  who  are  sworn 
in  this  form : 

"  You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you,  touching  the  challenge  depending." 

The  juror  himself  may  be  sworn  and  examined  to  any  point  which 
doth  not  tend  to  his  infamy  and  disgrace,  to  discredit  or  dishonor  him, 
or  subject  him  to  punishment."  Thus,  he  may  be  asked  whether  he  is 
a  freeholder  or  not ; "  or  whether  he  hath  given  his  opinion,  and  the 
like,  or  whether  he  has  any  prejudice  or  bias  against  a  religious  sect, 
or  belongs  to  a  specified  society,  where  that  prejudice  or  bias,  if  it 
exists,  or  that  membership,  may  affect  his  position  in  the  case  to  be 

'  Penning,  on  Small  Causes,  170.     17  "  1  Iowa,  14;1. 

John.  133,    4  E.  D.  Smith,  142.    4  Cal.  '  9  John.  260.    7  Cowen,  108. 

198.     24  id.  11.     1  Iowa,  141.  "  19  John.  115.     1  Cowen,  432.     7  id. 

M  E.  D.  Smith,  152.     23  Penn.  12.  108.     1  Denio,  281.     3  Wis.  823.     5  Cal. 

=  Trails  per  pais.  144.  347.     12  Iowa,  479.     1  Kansas,  468.    29 

■'  13  Iowa,  229.  Ind.  18. 

'  6  Cowen,  535.      7  id.  108.    4  Park.  '  16  John.  180. 
71.      12  Cal.  483.     16  id.  128.      6  Wis. 
447.     8  id.  823. 
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tried ; '  but  not  whether  he  hath  been  convicted  and  punished  for  an 
infamous  crime.'  Some  cases  hold  that  a  party  may  question  the 
jurors  to  ascertain  whether  they  are  qualified  or  not,  before  making 
the  challenge ; '  but  another  case  calls  such  a  proceeding  irregular.' 
And  such,  doubtless,  is  the  rule.  The  practice  may  be  followed 
where  there  is  no  objection.  In  case  the  juror  is  himself  sworn,  the 
oath  to  be  administered  may  be  in  the  following  form : 

"  You  do  swear  that  you  will  true  answer  make  to  such  questions  as 
may  be  put  to  you  touching  your  competency  as  an  impartial  juror 
between  A.  B.,  plaintiff,  and  C.  D.,  defendant." 

This  oath  the  party  has  a  right  to  demand,  but  if  he  does  not,  and 
allows  the  juror  to  be  questioned  without  oath,  he  waives  his  objec- 
tion.°  If  the  facts  on  which  the  challenge  is  based  are  admitted,  there 
is  nothing  to  try   and  the  question  is  ready  for  decision." 

§  1392.  If  the  challenge  be  to  the  array,  for  favor  in  the  constable, 
the  party  states  to  the  justice,  generally,  that  he  challenges  the  array  for 
famr  in  the  constable ;  to  which  the  other  party  cannot  demur,  but 
must  take  issue  upon  it.'  This  is  then  tried  by  the  court ;°  and  the 
finding  of  the  court  is  in  terms,  that  the  constable  is  either  indifferent 
or  not  indifferent  between  the  parties,  which  is  followed  by  the  judg- 
ment of  the  justice  that  the  panel  be  quashed  or  affirmed  according 
to  the  finding. 

§  1393.  The  Code  of  Civil  Procedure  provides : 

[§  1180.]  An  objection  to  the  qualification  of  a  juror  is  available 
■  only  upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jiu'ors,  must  be  tried  and  determined  by  the  court 
only.  Either  party  may  except  to  the  determination,  and  it  may  be 
reviewed,  upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as 
where  an  issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the  rulings  of 
the  court,  made  after  the  jury  is  empanelled,  an  exception  to  the 
determination  of  a  challenge  must  be  heard  at  the  same  time ;  and 
the  case  must  contain  the  matters  necessary  to  present  it,  upon  the 
facts,  or  the  law,  or  both.' 

'  2  Parker,  579.    Also,  29  Ind.  18.  '  6  Minn.  319.     9  John.  261.    3  Code 

'  See  cases  cited  Bac.  Abr.  tit.  Juries  R.  254. 
E.  12.     19  John.  115.  '  2  Parker,  232. 

"  5  Cal.  275.     23  id.  375.  "  21  N.  Y.  134.     22  id.  147. 

'  8  Mich.  117.  "  6  Hun,  140. 

.     =  3  Ind.  198. 
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§  1394.  The  justice  then  sits  and  hears  the  evidence,  the  witnesses 
being  sworn  according  to  the  form  before  given.  He  ought  conscien- 
tiously to  determine  ;  and  if,  from  the  evidence  given,  he  thinks  there 
is  reasonable  ground  of  suspicion  that  the  juror  challenged  does  not 
stand  wholly  indifferent  between  the  parties,  he  ought,  without  doubt 
or  hesitation,  to  find  the  challenge  true ;  and,  on  the  other  hand,  if  he 
thinks,  from  the  evidence,  that  the  juror  stands  entirely  free  from  any 
reasonable  suspicion  of  bias,  he  will  find  the  challenge  not  true.^ 

§  1395.  If  a  challenge  be  properly  taken,  it  is  the  duty  of  the  justice 
to  receive  and  determine  it;  and  where  a  challenge  is  improperly 
overruled  by  the  justice,  though  the  party  afterward  go  to  trial,  it  is 
no  waiver  of  the  objection,  but  the  judgment  will,  notwithstanding,  be 
reversed.'  And  this,  even  though  after  the  challenge  is  overruled 
and  the  full  jury  is  drawn,  the  justice  asks  the  parties  if  they  have 
any  objection  to  the  jurors  as  they  stand,  and  both  reply  in  the  nega- 
tive.' That  after  the  challenge  is  improperly  overruled  the  challenger 
might,  but  does  not  challenge  the  juror  peremptorily,  does  not  cure 
the  error.' 

§  1396.  In  addition  to  the  above  challenges  the  Code  of  Civil  Proce- 
dure provides  that : 

[§  1176.]  Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action, 
in  a  court  of  record,  or  not  of  record,  each  party  may  peremptorily 
challenge  not  more  than  two  of  the  persons,  drawn  as  jurors  for  the 
trial. 

§  1397.  When  a  sufficient  number  of  unexceptional  jurors  appear, 
after  all  challenges  (if  any)  are  heard  and  determined,  they  are  next 
sworn  in  the  following  form  : 

You  do  swear  well  and  truly  to  try  the  matter  in  difference  between 
plaintiff  and  defendant,   and  unless  discharged  by  the 

justice  a  true  verdict  give  according  to  the  evidence." 

§  1398.  After  the  jurors  have  been  duly  sworn,  they  must  sit 
together,  and  hear  the  allegations  and  proofs  of  the  parties,  which 
must  be  made  publicly,  in  their  presence." 

§  1399.  In  conducting  the  evidence,  the  party  who  hath  the  affirma- 
tive begins.     This  is  the  plaintiff,  unless  the  defendant  has  admitted 


'  Penning-,  on  Small  Cases,  174.  18         *  1  Denio,  281.     25  Barb.  29. 
Barb.  522.     15  Ind.  347.  ^  Code  Civil  Proc.  §  2998. 

=  1  John.  31G.  1  Cowen,  436,  note.  '  Id.  §  2999. 

'  25  Barb.  2. 
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the  complaint,  or  wliicli  is  the  same  thing,  has  left  all  its  allegations 
unanswered  and  not  denied,  and  has  affirmatively  pleaded  some  new 
and  special  matter  as  his  defense.'  After  the  party  thus  holding  the 
affirmative  finishes,  the  adverse  party  follows  ;  when  he  is  done,  the 
party  having  the  affirmative  "will  be  permitted  to  give  evidence  to 
rebut  the  testimony  of  his  adversaiy,  and  to  impeach  the  credit  of 
his  witnesses ;  and  then  the  other  party  has  the  same  rights ;  that 
is,  he  may  impeach  the  credit  of  his  adversary's  witnesses,  and  intro- 
duce evidence  rebutting  the  evidence  given  by  him,  but  he  cannot 
claim,  as  a  right,  to  give  further  evidence  upon  the  points  originally 
necessary  to  be  proved  to  make  out  his  case.''  But  in  practice,  it  is 
usual  for  one  party  after  the  other  to  examine  what  witnesses  they 
choose,  until  they  are  both  through  with  their  evidence. °  The  Code 
of  Civil  Procedure  prescribes  the  following  form  of  oath  to  be  admin- 
istered to  witnesses :'' 

"You  do  swear,  that  the  evidence  you  shall  give  relating  to  the 
matter  in  difference  between  James  Jackson,  plaintifl',  and  Richard 
Roe,  defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth." 

§  1400.  Where  a  witness,  attending  before  a  justice,  refuses  to  be 
sworn,  or  affirmed,  or  to  answer  a  pertinent  and  proper  question,  or 
refuses  to  produce  a  book  or  paper,  he  may  be  punished  as  for  a  con- 
tempt; and  the- justice  must  thereupon,  from  time  to  time,  at  the 
reqfletit  of  the  party  in  whose  behalf  the  witness  attended,  adjourn 
the  trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  according 
to  law.^ 

§  1401.  An  objection  to  the  competency  of  a  witness  must  be  tried 
and  determined  by  the  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  thereupon,  as 
upon  any  other  question  of  fact ;  except  that,  if  the  witness  is  exam- 
ined thereupon  by  the  party  objecting,  no  other  testimony  shall  be 
received  from  either  party  as  to  his  competency .°     An  ex  parte  affida- 

"  Infra,  §  1439.      31  N.  Y.  611.     33  has  the  affirmative,  and  has  tlie  right  to 

Barb.  218.    Id.  229.    6  Ohio  (N.  S.)  307.  open  and  conclude."    2  Cal.  408. 
26  111.  418.     2  Kansas,  825.     4  Ind.  531.  '  4  Bosw.  509,  and  refs. 

9  id.  189.     11  id.  218.     13  id.  178.     17  '  Penning,  on  Small  Causes,  176.    See 

id.  612.    20  id.  146.    21  id.  492.    8  Iowa,  further  Infra,  §  1602. 
334.     11  id.   515.     In  California,   "  the  *  Code  Civil  Proc,  §  3000. 

plaintiff,  always  in  contemplation  of  law,  "  Code  Civil  Proc.  §  3003. 

"  Code  Civil  Pi-oc.  \  3005. 
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vit  cannot  be  received  in  evidence  upon  a  trial,  without  the  consent  of 
both  parties,  except  in  a  case  where  it  is  specially  allowed  by  law.' 

§  1402.  After  the  evidence  is  closed,  the  parties,  by  themselves  or 
counsel,  may  make  such  observations  to  the  jury  as  are  applicable  to 
their  case,  the  party  holding  the  afiirmative  closing  the  argument.'' 
This  is  the  natural  order  of  the  trial,  either  before  the  justice  or  jury. 
The  justice  may  also  charge  the  jury,  if  he  sees  ht;  but  he  may  leave 
the  case,  if  he  chooses,  without  instructions.  If  he  refuses  to  charge 
as  requested  by  either  party,  he  does  not,  by  implication,  charge  the 
converse  of  the  proposition.^  If  he  charges  them,  and  errs  in  the 
charge,  this  is  error.* 

§1403.  During  the  trial,  after  the  jury  are  sworn,  the  parties  may 
agree  to  withdraw  a  juror.  This  is  usually  done  on  the  recommenda- 
tion of  the  justice,  in  cases  where  it  is  doubtful  whether  the  action 
will  lie,  or  where  justice  intimates  an  opinion,  that  under  the  peculiar 
circumstances  of  the  case,  the  action  should  proceed  no  further.  It 
was  at  one  time  supposed  that  this  could  not  be  done  without  consent ; 
and  on  it  being  done,  it  was  held  that  each  party  paid  his  own  costs. 
It  is  now,  however,  well  settled  that  courts  of  record  may,  in  the 
exercise  of  a  sound  discretion,  allow  a  juror  to  be  withdrawn,  and  still 
retain  the  cause  for  trial,  instead  of  nonsuiting  a  plaintiff  for  a  defect 
in  his  proof;  as  in  case  of  a  surprise,  or  a  mistake,  on  his  part,  in  the 
preparation  of  his  cause  for  trial ;  and  this  even  where  the  defendant 
has  not  wilfully  misled  the  plaintiff.  It  seems,  also,  that  the  with- 
drawing of  a  juror  by  consent  is  no  bar  to  a  future  action  for  the  same 
cause.  And  discharging  a  jury  by  consent,  does  not  terminate  the 
suit;  and  is  in  this  respect,  like  the  withdrawing  of  a  juror.'  The 
provision  o'  the  Code  of  Civil  Procedure  that  when  no  special  pro- 
vision is  otherwise  made  by  law,  justice's  courts  shall  be  vested  with 
all  the  necessary  powers  which  are  possessed  by  courts  of  record  in 
the  state,"  seems  to  render  the  practice  applicable  to  justices'  courts. 
Where  a  juror  is  withdrawn,  a  justice  would,  from  the  necessity  of  the 
case,  be  authorized  to  adjourn  the  cause,  or  to  hold  it  open  a  sufficient 
length  of  time  to  enable  the  plaintiff  to  supply  the  deficiency  in  his 
testimony,  say  for  twenty-four  hours.     In  such  a  case,  in  analogy  to 

'  Code  Civil  Proc.  §  3004.  ^  See  Grah.  Prac.  (2d  ed.)  291,  and  the 

'  31  N.  Y.  611.     2  Kansas,  325.  cases  there  cited. 

=  16  Barb.  96.    See  1  Hilton,  213.  "  Code  Civil  Procedure,  §  2868. 

*  6  Hill,  326.     7  Barb.  70.     16  id.  96. 
18  id.  327. 
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the  time  given  on  adjournments,  the  justice  should  wait  an  hour  after 
the  time  specified  for  the  parties  to  appear.' 

§  1404.  After  the  evidence  is  closed  on  both  sides,  and  before  the 
cause  is  submitted  to  the  jury  by  the  parties,  it  frequently  becomes  a 
question  whether  either  party  shall  call  further  testimony  in  the  cause. 
After  the  cause  is  finally  submitted,  either  to  the  justice  or  jury,  it  is 
clearly  too  late.  At  any  time  before  this,  or  at  any  time  before  the 
counsel  on  both  sides  have  closed  their  arguments,  it  is  discretionary 
with  the  justice  either  to  admit  or  to  reject  such  further  testimony; 
and  if  such  discretion  be  exercised  properly,  either  in  receiving  or 
refusing  it,  the  judgment  will  not,  for  that  reason,  be  reversed.' 
"Within  this  rule,  if  the  evidence  has  been  declared  closed,  and  even 
when  an  adjournment  has  been  had  for  the  purpose  of  summing  up, 
the  justice  may  receive  further  evidence  before  the  cause  is  finally 
submitted,  even  if  on  the  adjourned  day.^  It  can  never  be  claimed 
by  either  party  at  the  trial,  as  a  matter  of  strict  right,  to  open  the 
cause  to  proof,  after  full  opportunity  has  been  given  to  each  side  to 
be  heard,  and  testimony  has  been  regularly,  and  by  mutual  consent, 
closed.  The  subsequent  admission  of  testimony  must  rest  in  the 
discretion  of  the  court,  duly  exercised  according  to  the  circumstances 
of  the  case.*  In  two  instances  the  court  has  held  that  evidence  may 
be  received,  in  extreme  cases,  even  after  the  cause  is  submitted.' 

§  1405.  If  the  opposite  party  be  present,  with  his  witnesses  and 
proofs,  it  will  be  reasonable  to  receive  the  additional  testimony 
offered,  for  then  no  injury  can  result  to  Mm.  But  after  the  party 
offering  the  testimony  has  declared  he  has  done  with  the  examination 
of  witnesses,  and  the  opposite  party  or  his  witnesses  have,  in  conse- 
quence of  this,  left  the  court,  it  would  be  unreasonable  to  receive  such 
additional  testimony,  unless  the  opposite  party  and  his  witnesses  are 
first  recalled.  Witnesses  are  not  bound  to  stay  after  the  parties  have 
declared  that  they  have  done  with  the  proofs,  for  this  is  equivalent 
to  a  discharge  of  the  witnesses.  The  admission  of  the  supplemental 
proof  is,  in  fact,  a  fresh  trial  of  the  cause,  and  unless  the  party  have 
full  opportunity  to  be  present  with  his  witnesses,  to  repel  the  testi- 


'  3  Barb.  372.     Ante,  §  988.  564.      2  Minn.  37.      6  id.  220.     23  El. 

"  3  Duer,  444.  2  Bosw.  92.  1  E.  D.  551.  29  id.  83.  17  Mich.  99. 
Smith,  78.  4Cal.  274.  5  id.  360.  6  id.  =  31  Barb.  637.  2  Bosw.  93. 
170.     lOInd.  345.    4  Iowa,  283.    13  id.  '  2  John.  Cas.  319.     Sup.  n.  4.  ) 

'  14  Ind.  461.     15  id.  357. 
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many,  if  in  his  power,  he  has  just  cause  to  complain  on  the  ground 
of  surprise." 

§  1406.  On  the  other  hand,  where  the  counsel  for  the  defendant 
had  summed  up  to  the  jury,  and  while  the  plaintiff's  counsel  was 
proceeding  to  close  the  argument  on  his  part,  the  defendant's  counsel 
stated  to  the  judge  that  he  had  just  discovered  some  material  testi- 
mony on  his  part,  which  he  offered,  but  the  judge  rejected  it,  sup- 
posing that  he  had  no  discretion,  it  was  held  erroneous,  and  the 
verdict,  accordingly,  was  set  aside.'  This  is  in  accordance  with  the 
well  established  rule  that  when  the  discretion  is  not  exercised  because 
the  court  thought  it  had  not  the  legal  power  to  act  in  the  premises, 
the  judgment  will  be  reversed.' 

§  1407.  There  is,  perhaps,  danger  of  injustice,  generally,  in  allow- 
ing the  examination  of  witnesses  to  be  renewed  after  both  parties 
have  rested.  Witnesses,  who  generally  attend  with  reluctance,  and 
can  with  difficulty  be  depended  on  as  being  in  court  on  the  call  of 
the  cause  and  during  the  trial,  are  apt  to  seize  on  such  a  crisis  as  an 
entire  absolution  from  further  attendance,  and  to  retire  from  court. 
The  question  whether  the  examination  shall  be  opened  is,  therefore, 
often  very  far  from  standing  merely  upon  a  waste  of  the  time  of 
the  court,  or  a  mistaken  omission,  or  a  new  discovery  of  evidence  on 
the  side,  proposing  to  open  the  case.  It  may  work  a  material  wrong 
to  the  opposite  party,  who  is  thus,  perhaps,  left  unable  even  by  his 
own  deposition  to  explain  wherein  he  is  to  suffer.  To  him  it  is  often 
of  peculiar  importance  that  all  the  testimony  should  be  heard  while 
his  witnesses,  and  his  entire  means  of  private  and  public  explanation 
are  present,  or  within  his  immediate  reach.  Yet,  in  all  cases,  it  is  a 
matter  of  discretion  with  the  justice,  in  any  stage  of  the  cause,  before 
the  jury  shall  have  retired,  to  allow  the  re-examination  of  witnesses, 
and,  perhaps,  to  receive  additional  witnesses ;  and  it  is  generally  taken 
as  quite  a  hard  measure  of  justice  when  he  refuses.* 

§  1408.  Occasionally,  the  delay  of  a  trial,  and  even  the  discharge 
of  a  jary  becomes  necessary  in  order  to  complete  the  examination  of 
a  witness.  Thus,  if  a  witness  be  seized  with  sudden  illness,  so  that  a 
full  examination  cannot  be  had,  the  true  course  seems  to  be  for  the 
party  to  move  a  postponement  of  the  trial,  which  it  is  presumed  the 


"  2  John.  Cas.  320.  *  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

"  7  John.  306.  pp.  716,  717,  &c.  and  cases  there  cited. 

"  3  Wend.  366.    20  N.  Y.  81. 
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court  may  grant,  even  if  it  require  a  discharge  of  the  jury  and  a 
re-trial.  But  where  the  cross-examination  of  the  plaintiff's  witness, 
after  being  commciicod,  was  interruxDted  by  a  fit,  so  that  it  could  not 
be  completed,  and  the  plaintiff  was  prevented  froni  i-e-exaraiiiinr^, 
yet,  neither  party  requesting  a  postjponement,  the  court  refused  a  uovf 
trial  on  the  application  of  the  plaintiff,  who,  notwithstanding  choso 
,  to  go  on  with  the  trial,  and  take  the  chance  of  a  verdict  against  hiia. 
He  complained  that  he  was  deprived  of  all  opportunity  to  re-examine 
on  certain  points  coming  out  on  the  cross-examination,  which  required 
explanation  by  re-examination." 

§  1409.  The  trial  may,  before  the  cause  is  finally  submitted  to  the 
jury,  be  intercepted  by  a  nonsuit."  The  justice  has  no  right  after- 
ward to  order  the  plaintiff  nonsuited.'  And,  after  the  cause  is  sub- 
mitted to  the  jury,  the  plaintiff  cannot  submit  to  a  nonsuit  or  with- 
draw the  action.  This,  however,  he  cannot  do  when  there  is  no 
jury,  and  the  cause  is  finally  submitted  to  the  justice.''  The  room 
for  the  hearing  of  the  cause  should  be  kept  quiet,  and  the  jury 
afforded  every  facility  for  hearing  the  cause  possible.  They  should 
be  kept  as  distinct  as  may  be  from  the  interference  of  either  the 
parties  or  strangers ;"  and  it  was  held  in  one  case  that,  where  the 
justice  permitted  the  jury  to  be  treated  with  spirituous  liquors  during 
the  trial,  though  it  was  with  the  consent  of  both  parties,  it  was 
irregular,  and  the  verdict  and  judgment  for  this  cause  were  set  aside.' 
The  strictness  of  this  rule  has  been  considerably  relaxed,  and  it  is 
now  held  that  where  jurors,  during  the  trial  of  a  cause,  are  allowed 
to  separate,  and  one  of  them  drinks  spirituous  liquors,  it  not  appear- 
ing that  he  drank  to  excess,  or  upon  the  invitation  or  expense  of  either 
party,  it  is  no  cause  for  disturbing  a  verdict.''  That  the  officer  per- 
mitted the  drinking,  will  not  vitiate  the  verdict.' 

§  1410.  In  case  there  is  no  nonsuit,  after  the  evidence  is  closed,  and 
the  parties  or  their  counsel  have  finished  their  observations,  the  jury- 
may,  if  they  please,  give  their  verdict  immediately,  without  retiring 
to  deliberate."  But  in  all  cases  where  any  doubt  or  difficulty  can  pos- 
sibly arise,  it  is  best  for  the  jury  to  take  some  time  to  deliberate  on 
the  evidence,  in  which  case  they  must  be  alone.     For  this  purpose  a 

'  Cowen  &  Hill's  Notes  to  Phil.  Ev.  •  15  John.  45.5. 

pp.  716,  717,  &c.     2  Caines,  85.  '  1  Hill,  207.     Quostioning,  7  Cowen, 

"^  Code  Civil  Proc.  §  ,3013.  562.     1  Nevada,  405. 
'  3  John.  430.  »  19  HI.  74. 

*  Ante,  §  1360.  «  8  John.  437. 

'  See  19  N.  Y.  549,  &c.    1  Kansas,  340. 
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constable  must  be  sworn  ;  if  he  is  not,  the  judgment  -will  be  reversed,' 
unless  the  oath  is  waived  as  stated,  infra,  section  1412.  And  in  .all 
cases  where  the  jury  retire,  it  must  appear  that  a  constable  was  sworn 
to  attend  them,  unless  otherwise  agreed,  or  it  will  be  error."  It  is  not 
requisite  that  tbe  jury  actually  retire  from  the  room;  they  may  be  left 
alone  in  the  court  room,  and  that  is  the  same  in  every  respect  as  if 
the  jury  left  the  room.'  The  Code  of  Civil  Procedure  prescribes  as 
follows : 

[§  3006.]  After  hearing  the  allegations  and  proofs,  the  jury  must  be 
kept  together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict ;  and,  for  that 
purpose,  the  justice  shall  administer  to  the  constable  the  following 
oath :  "  You  swear  in  the  presence  of  Almighty  God,  that  you  will, 
to  the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  upon 
this  trial  together,  in  a  private  and  convenient  place,  without  any 
meat  or  drink,  except  such  as  shall  be  ordered  by  me ;  that  you  will  not 
suffer  any  communication  to  be  made  to  them,  orally  or  otherwise ; 
that  you  will  not  communicate  with  them  yourself,  orally  or  otherwise, 
unless  by  my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged ;  and  that  you  will  not,  before 
they  render  their  verdict,  communicate  to  any  person  the  state  of  their 
deliberations,  or  the  verdict  they  have  agreed  upon." 

§  1411.  It  is  proper  to  notice  here,  with  regard  to  these  oaths,  to 
the  jury,  witnesses  and  constable,  the  fornis  of  which  are  given  by 
the  statute,  that  it  was  formerly  held  error,  where  they  were  not 
administered  word  for  word  according  to  the  form  prescribed.  This 
decision  grew  out  of  the  great  strictness,  of  the  common  law,  in 
requiring  a  rigid  adherence  to  statutory  forms ;  and  where  a  justice 
in  his  return  mis-recited  the  form  of  the  constable's  oath  the  judg- 
ment was  for  that  reason  alone  reversed.*  To  remedy  this,  a  statute 
(1  Revised  Laws  of  1813,  p.  397,  §  17)  was  passed,  which  rendered  it 
necessary  that  the  party  alleging  such  defect  for  error,  should  object 
at  the  time  the  oath  was  administered,  and  unless  that  was  done,  the 
judgment  should  not  be  reversed  for  such  cause.°  This  last-men- 
tioned act  has  not  been,  in  terms,  re-enacted  in  the  Revised  Statutes ; 
but  enough  appears  from  the  various  provisions  scattered  through  the 

'  14  Barb.  381.     16  Wis.  333.  =  14  Barb.  381. 

^  11  John.  532.     If  theretam  is  silent  *  2  Caines,  134. 

it  is  jiresumed,  in  Iowa,  that  he  was  '  3  John.  430. 
swoi-n.     11  Iowa,  343. 
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statute  book,  to  show  that  such  was  the  evident  intention  of  the 
legislature. - 

§  1412.  If  the  jury  do  not  retire,  a  constable  need  not  be  sworn  to 
attend  them.'  And  it  is  erroneous  to  swear  any  other  person  to  do 
this  when  they  do  retire,'  unless  indeed  the  parties^  agree  to  it,  or 
agree  that  they  may  retire  without  any  person  to  attend  them.  If 
they  agree  that  the  jury  may  retire  without  any  constable  to  attend 
them,  neither  party  can  afterward  object  to  the  verdict,  because  the 
jury  eat,  drink,  or  admit  other  persons  to  their  room.* 

§  1413.  After  the  jury  have  retired,  it  is  their  duty  to  continue 
together  until  they  return  into  court,  without  having  any  communi- 
cation with  any  person,  either  on  the  subject  of  the  case,  or  any  other 
subject ;  although  if  they  should  separate,  that  of  itself  is  not  suffi- 
cient cause  to  set  aside  the  verdict.  If  it  appear  that  either  party 
has  been  or  may  have  been  prejudiced  thereby,  it  will  be  sufficient, 
otherwise  not.^  Consequently,  where  two  jurors  (after  the  jury  had 
retired  to  consider  of  their  verdict)  separated  from  their  fellows,  and 
were  gone  some  hours,  but  returned  and  joined  in  the  verdict,  there 
appearing  to  have  been  no  probability  of  abuse,  the  court  refused  to 
set  aside  their  verdict.  So  if-  a  jhror  leave  his  seat  for  a  short  time, 
without  the  knowledge  of  the  court,  or  parties,  but  no  testimony  is 
given  during  his  absence,  and  he  holds  communication  with  no  one 
on  the  subject  of  the  cause,  though  this  is  a  contempt  of  the  court,  it 
does  not  avoid  the  verdict."  And,  as  a  general  rule,  the  mere  sepa- 
ration of  a  jury  after  they  have  agreed  upon  their  verdict,  unless 
there  be  some  suspicion  of  abuse  (and  the  slightest  is  sufficient),  will 
not  prejudice  the  verdict;'  but  if  they  eat  or  drink  at  the  expense 
of  the  party  for  whom  they  find  a  verdict,  it  avoids  the  verdict.'  So 
where  a  juror  after  the  cause  was  committed  to  the  jury,  separated 
himself  from  the  others  and  drank  brandy,  though  in  a  triflng  quan- 
tity, and,  as  he  stated,  to  cure  the  dmrrhcea,  it  was  held  that  the  ver- 
dict should  be  set  aside."    "While  this  case,  so  far  as  it  holds  that  the 

'  2  R.  S.  257,  §  181.     Substantially  re-  Y.  549.     3  Parker,  28.     4  Bosw.  503.    5 

enactedin§  366  ofthe  Code  of  Procedure.  Cal.  275.     22  id,  348.     2  Kansas,  325. 

See,  on  this  subject,  Cowen&Hill'sNotes  *  3  Cowen,  355.     1  id.  248.     4  Bosw. 

to  Phil.  Ev.  p.  705.  510.     17  Cal.  76. 

^  8  John.  437.    14  Barb.  380.    16  Wis.  '  2  Cowen,  589.    4  id.  26.    8  Minn. 

294.  140.     4  Iowa,  72.     1  Nevada,  405. 

=  2  Caines,  221.  "  4  Barn.  &  Ad.  681. 

*  11  John.  134.  •  7  Cowen,  562. 

'  1  Cowen,  221,  and  in  note.    19  N, 
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mere  drinking  of  ardent  spirits  will  avoid  the  verdict  is  now  over- 
ruled,' it  may,  doubtless,  be  sustained  on  the  broad  ground  that  the 
drinking  of  such  spirits,  when  the  juror  has  improperly  separated 
from  his  fellows,  is  sufficient  to  reverse  the  judgment.  Where  a  jury 
procured  their  separation,  by  pretending  to  the  constable  that  they 
had  agreed  upon  a  sealed  verdict,  when,  in  truth,  they  had  not,  and 
conversations  out  of  doors  were  afterward  carried  on  in  the  presence 
of  some  of  them,  relative  to  the  suit,  by  persons  not  on  the  jury,  and 
on  assembling  they  were  sent  out  again,  though  this  was  objected  to 
by  the  plaintiff,  and  then  they  returned  with  a  verdict  for  the  defend- 
ant, it  was  held  that  the  verdict  should  be  set  aside  f  but  where  a 
jury  separated,  after  agreeing  on  a  sealed  verdict,  and  on  coming  into 
court  one  of  them  dissented,  but  subsequently  on  the  jury  being  sent 
out  again,  agreed  on  the  verdict,  the  verdict  was  held  good."  In 
another  case,  a  jury  separated  after  sealing  their  verdict,  and  before 
it  was  delivered  in  court  some  of  them  had  conversations  with  the 
attorney  of  the  successful  party.  When  it  was  read  in  court,  some 
of  the  jury  expressed  themselves  dissatisfied  with  the  verdict,  saying 
there  was  a  mistake  in  the  computation  of  interest.  Whereupon 
they  were  sent  out  again  to  correct  it,  and  returned  a  second  and 
larger  verdict.  It  was  held  that  it  must  be  set  aside.'  But  they 
may  separate  after  sealing  their  verdict,  and  if  it  is  not  afterward 
altered,  it  will  not  be  set  aside,  even  though  the  jury  during  their 
separation  subsequent  to  sealing  the  verdict,  converses  with  the  suc- 
cessful party.'  Where,  after  the  verdict  was  sealed,  they  separated, 
but  had  no  conversation  with  any  one  relative  to  the  suit,  they  were 
allowed  to  retire  to  correct  a  mistake  in  their  figuriug." 

§  1414.  It  is  irregular  for  a  jury  to  decide  a  case  by  lot,'  or  for  each 
to  put  down  a  sum  which  they  find  for  the  plaintiff,  add  the  sum 
together,  divide  it  by  the  number  of  jurors,  and  adopt  the  quotient  as 
their  verdict ;  °  but  if  this  be  merely  adopted  as  a  mode  of  arriving 
at  a  reasonable  measure,  without  binding  themselves  to  abide,  at  all 
events,  by  the  contingent  result,  the  verdict  is  good,  even  though  they 
afterward  adopt  the  amount  thus  arrived  at.' 

'  1  HiU,  207.     Also  1  Nevada,  405.  ^  10  "Wend.  505.     4  Wis.  67,     7  Iowa, 

"  5  Cowen,  283.  And  see  1  id.  221,      90.     26  id.  486.     23  Cal.  40. 

note.    4  id.  26.  '  1   Cowen,   238.     3  Caines,   57.     15 

'  2  "Wend.  352.  John.  87.     2  Kern.  364.     4  "Wis.  67.     7 

*  32  111.  485.  Iowa,   81.      Id.   482.     15  id.   301.     1 

'  2  Iowa,  230.  Minn.  156. 

°  8  Minn.  140.  °  4  John.  487.     2  Kern.  364.     5  Cal. 
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§  1415.  The  jury  in  a  justice's  court  have  a  right  to  decide  both  the 
law  and  the  fact,  subject  to  a  review  if  they  decide  erroneously.' 
And  the  law  of  trial  by  jury  in  other  courts,  applies  to  this."  Accord- 
ingly, after  going  out  of  court,  they  shall  have  no  evidence  with  them 
except  what  was  shown  to  the  court  as  evidence  upon  the  trial :  but 
that  evidence,  if  documentary,  they  may  take  with  them ;  this  allows 
them  to  take  a  deposition  that  has  been  proved  on  the  trial,  or  other 
documents  or  papers  so  proved,  in  the  discretion  of  the  court,  with  or 
without  the  consent  of  the  parties.'  A  contrary  rule  seems  to  prevail 
in  Illinois,  Indiana,  and  Iowa.*  If  the  jury  examine  a  witness  by 
themselves,  though  he  give  the  same  evidence  which  was  given  in 
court,  it  will  avoid  the  verdict ; "  but  they  may  come  back  into  court 
to  hear  the  evidence  of  a  thing  whereof  they  are  in  doubt."  One 
case  holds  that,  where  the  question  was  as  to  the  identity  of  a  certain  ^ 
horse,  the  witnesses  and  jury,  in  the  discretion  of  the  court,  might 
inspect  the  horse  in  the  court  yard.'  But  this  practice  is  not  usual, 
and  should  not  be  followed  in  other  states.  In  another  case  it  was 
held  that  in  an  action  to  recover  damages  for  a  personal  injury,  the 
plaintiff'  may  exhibit  his  wounded  limb  to  the  surgeon  who  is  called 
to  describe  the  injury  before  the  jury." 

§  1416.  If  a  party,  or  any  one  for  him,  deliver  a  letter  or  other 
writing  to  the  jury,  it  will  avoid  the  verdict,"  unless  it  is  some  paper 
that  has  been  given  in  evidence,  in  states,  where,  as  in  New  York, 
papers  given  in  evidence  may  be  taken  by  the  jury."  But  if  the  paper 
has  been  so  delivered  to  the  jury,  surreptitiously,  or  without  the  knowl- 
edge of  either  party,  or  inadvertently,  and  the  jury  has  not  seen  it, 
or  it  is  clear  that  they  have  not  been  influenced  by  it  in  their  verdict, 
that  verdict  will  not  be  set  aside."  But  if  they  have  been  influenced 
by  it,  or  may  have  been,  the  verdict  will  be  set  aside.'" 

§  1417.  It  is  held,  in  courts  of  record,  that  the  court,  after  the  case 
has  been  summed  up  and  the  jury  have  retired,  should  not  permit 
them  to  see  a  treatise  on  the  law  of  the  subject,  even  with  the  consent 

44.     1  Minn.  156.     4  "Wis.  67.    11  lud.  "  Cro.  Eliz.  189. 

156.     16  Iowa,  252.  =  Co.  Litt.  227. 

'  3  John.  436.    See  2  Barb.  569.    Also,  '  6  Iowa,  92. 

86  111.  258.    43  id.  198.     24  Ind.  435.  =  30  N.  Y.  370. 

16  Iowa,  S39.  » Co.  Litt.  227.  8  Bai'b.  46.  11  Iowa,  62. 

^  7  John.  32.  i°  Ante,  §  1320. 

=  5  Seld.  170.     45  Barb.  428.  "  3  John.  252.    3  Ind.  577.  13  id.  434 

*  19  111.  456.     13  Ind.  434.    3  id.  577.  9  Iowa,  322.     12  id.  453. 

9  Iowa,  822.     12  id.  453.  "  8  Barb.  46. 
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of  parties;  if  they  have  doubts  as  to  the  law  of  the  case,  they  should 
state  their  difficulty  to  the  court,  and  receive  its  advice ; '  there  is  no 
decision  extending  this  rule  to  a  justice's  court,  and  there  are  various 
considerations  why  it  should  not  be.  In  the  absence,  however,  of  a 
decision  permitting  it  to  be  done,  a  justice  will  be  safe  if  ho  does  not 
allow  it.     The  jury  should  be  particularly  careful,  while  out,  not  to 

'  suffer  either  party,  nor  even  strangers,  to  have  any  kind  of  communi- 
cation with  them ;  such  conversation  by  strangers  would  not  of  itself 
vitiate  the  verdict ;  if  it  appears  that  it  did  not  influence  the  verdict, 
there  is  no  error ;  but  if  it  did  influence  it,  or  may  have  done  so,  it 
will  be  set  aside.''  Under  this  rule,  where  a  constable  advised  the 
jury  to  find  a  verdict  for  the  prevailing  party,  but  they  paid  no  heed 
to  him,  and  told  him  to  mind  his  business,  it  was  held  that  the  verdict 
could  not  be  disturbed.'  If  a  party  so  converses  with  a  jury,  or  inter- 
feres with  them,  a  verdict  in  his  favor  cannot  be  sustained."  In  Iowa, 
if  the  officer  having  charge  of  a  jury  speaks  to  them,  pending  their 
deliberations,  except  to  ask  them  if  they  have  agreed,  the  judgment 
will  be  set  aside.'/  Nor  should  the  jury  suffer  Any  facts  detailed  by 
one  of  their  number,  that  have  not  been  given  in  evidence  at 
the  trial,  in  the  presence  of  the  parties  and  justice,  to  have  any  weight 
in  their  determinations ;'  for  every  man  ought  to  know  what  testi- 
mony is  brought  against  him,  that  he  may  have  an  opportunity  to 
rebut  it  by  counter  evidence,  or  explain  it  by  circumstances.'  And, 
accordingly,  it  has  been  repeatedly  ruled  by  the  supreme  court,  that 
a  justice  cannot  decide  from  his  own  previous  knowledge,  but  only  on 
evidence  produced  before  him  in  court." 

§  1418.  If  the  jury  are  desirous  of  hearing  a  witness  re-examined, 
or  receiving  some  explanation  of  a  piece  of  testimony,  about  which 
there  is  a  misunderstanding  among  them,  which  re-examination  is  a 
matter  entirely  in  the  discretion  of  the  court ;'  or  in  case  they  should 
wish  the  advice  of  the  justice  on  a  question  of  law,  they  can  come 
before  the  justice  on  application  to  him  for  this  purpose,'"  in  which 
case,  the  parties  must  be  present,  or  at  least  have  notice,  and  then  if 

either  of  them  refuse- to  attend,  the  verdict  will  be  regular,  even  though 

'  3  Car.  &  Payne,  310.     10  Iowa,  98.  '  4  Greene  (Iowa),  32.    Contra  in  New 

''  29  Bai-b.  198.    38  id.  100.    45  id.  98.  York.     29  Barb.  198. 
8  Abbott,  141.    20  Cal.  432.    21  id.  337.  «  3  Bl.  Cora    374-5. 

30  111.  256.  '  Penning,  on  Small  Causes,  177. 

'  29  Barb.  198.  '  10  John.  250. 

*  29  Barb.  198  and  refs.  -  '  3  Duer.  444. 

"  7  John.  32.     12  Ind.  563. 
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the  witness  be  sent  into  the  jury-room.'  If  the  jury  corae  back  for 
further  instructions,  and,  by  consent,  the  evidence  is  read  to  them, 
and  by  mistake  a  portion  is  omitted,  they  may  be  called  back,  and 
this  portion  read  to  them  without  a  now  consent  therefor.''  It  is  not 
proper,  while  the  jury  are  out,  for  one  of  them  to  communicate  with 
the  court,  in  writing,  about  the  case,  or  to  come  into  the  court-room 
and  converse  with  the  court  about  it.'  It  is  irregular  for  the  justice  to 
tell  the  jury  what  a  piece  of  testimony  was,  after  they  have  returned, 
without  the  parties  being  present.'  But  where  the  jury  merely  asked 
the  justice  if  they  could  add  any  thing  to  the  plaintiff's  demand,  to 
which  he  answered  no,  this  was  held  not  a  sufficient  cause  to  set  aside 
tho  verdict,  though  the  parties  were  absent,  and  not  notified  to  attend.' 
A  witness  may  be  privately  examined  by  the  jury  with  the  consent  of 
parties." 

§  1419.  In  no  case  can  the  justice  go  and  confer  with  the  jury,  no 
matter  what  he  says  to  them,  be  it  right  or  wrong,  or  send  in  his 
charge,  or  send  the  officer  in  to  them  and  withdraw  instructions,  unless 
by  consent  of  partieai^  and  if  he  do  so,  it  is  error,  for  which  the  judg- 
ment will  be  reversed ;  and,  in  such  case,  the  consent  of  parties  to 
such  a  proceeding  cannot  be  inferred  from  their  silence.  It  is  error 
unless  they  consent  expressly  and  in  terms.' 

§  1420.  The  Code  of  Civil  Procedure  provides  that : 

[§  3008.]  Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty-eight 
hours ;  unless  the  parties  consent,  and  their  consent  is  entered  in 
the  justice's  docket-book,  that  the  justice  may  render  judgment  upon 
the  evidence  already  before  him ;  which  he  may  do,  in  that  case. 

§  1421.  The  parties  may  by  consent  agree  upon  a  time  for  the  return 
of  the  venire  later  than  forty-eight  hours.'  This  power  of  discharging 
a  jury  is  entirely  discretionary  with  the  court ; "  and  where  a  jury  were 
discharged  after  thirty  minutes'  deliberation,  it  was  considered  that 
it  could  not  be  reviewed  on  error  ;  and  Savage,  C.  J.,  remarked  that 
"  in  such  cases,  great  caution  and  prudence  are  necessary.     Juries 

'  7  John.  200.     5  Cal.  148.     13  OHo 
(N.  S.)  1. 
"  1  Minn.  134. 
«  23  lU.  283. 
*  10  John.  239. 
'  f>  John.  111. 
°  12  John.  384. 


'  13  John.  487. 

8  Ind.  439.     12  id. 

563.     19  id.  391. 

3  Minn.  262.     23111. 

349. 

»  20  Barb.  S?."). 

"  13  Wend.    55. 

35  N.  Y.  183.     1 

Minn.  134. 
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should  not  be  discharged,  because  upon  the  first  comparing  of  opin- 
ions there  happens  to  be  a  disagreement.  Temperate  discussion  may- 
produce  unanimity,  and  time  should  be  allowed  for  that  purpose; 
but  when  such  time  has  been  allowed,  and  the  court  become  satisfied 
that  there  is  no  reasonable  prospect  of  an  agreement,  by  further 
discussion,  it  then  becomes  their  duty  to  discharge.'"  If  the  jury 
come  into  a  court  and  say  they  cannot  agree,  the  court  in  the  presence 
of  the  parties,  may  give  them  further  instructions  and  send  them  back 
again,- especially  if  the  parties  object  to  their  discharge,  and  a  verdict 
subsequently  rendered  will  be  good." 

§  1422.  The  verdict  is  the  unanimous  finding  of  the  jury.  .It  must 
in  all  cases  be  general  for  the  plaintiff  or  defendant,  and  the  jury  can- 
not in  this  court,  as  in  a  court  of  record,  find  a  special  verdict,  stating 
the  facts,  and  leaving  it  to  the  justice  to  give  judgment  thereon.' 
When  double  or  treble  damages  are  given  to  the  party  by  a  statute, 
as  in  trespass  for  cutting  wood,  underwood,  trees  or  timber,  without 
leave  of  the  owner,  and  the  plaintiff  declares  upon  the  statute,"  the 
jury  should,  find  the  facts  specially,  which  bring  the  offense  within 
the  act.  For  instance,  under  the  statute  cited,  the  jury  should  find 
the  defendant  guilty,  and  that  the  trespass  was  committed  without 
the  leave  of  the  owner  of  the  land,  &c.,  and  that  the  same  was  not 
casual  and  involuntary,  and  that  the  defendant  had  not  probable 
cause  to  believe  that  the  land  on  which  he  committed  the  trespass  was 
his  own,  &c.,  and  state  that  they  find  single  damages.  In  such  case 
the  court  may  then  treble  the  damages  in  the  judgment ;  that  is,  mul- 
tiply them  by  three. ^  Or  instead  of  finding  the  facts  specially,  the 
jury  may  state  in  their  verdict  that  they  find  so  much,  as  the  treble 
damages  due  by  the  statute,  which  is  perhaps  the  preferable  mode ; 
and  the  court  will  imply  that  their  verdict  is  for  treble  damages, 
unless  they  expressly  find  to  the  contrary."  In  replevin,  under  the 
New  York  Code,  §  2919,'  the  jury  finds  a  general  verdict  for  the  one  or 
the  other  party,  as  in  other  cases,  determining  the  title  or  right  to  the 
possession  of  the  property  in  suit,  and  in  the  proper  cases  also  assesses 
the  damages  at  some  specified  sum.  All  verdicts  must  be  delivered 
to  the  justice  publicly,  and,  necessarily,  in  open  court,  and  the  justice 
shall  enter  them  in  his  docket.' 

'  13  Wend.  55.  "  1  Chit.  R.  141  (a).     Grah.  Pi-ac.  (2d 

=  7  Ind.  551.    11  Iowa,  343.  ed.)  320. 

'  13  John.  249.  « 1  Cowen,  175. 

*  Code  Civil  Procedure,  §§  1667,  1668.         '  Ante,  §  4. 

"  Code  Civil  Procedure,  §  3007. 
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§  1423.  The  Code  of  Civil  Procedure  further  provides,  that : 
[§  3007.]  When  the  jurors  have  agreed  upon  their  verdict,  that 
must  publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket- 
book.  It  is  not  necessary  to  call  the  plaintiff  before  receiving  the 
verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or  withdraw  the 
action,  after  the  cause  has  been  committed  to  the  jury. 

§  1424.  When  the  jury  return  into  court,  the  justice  should 
call  over  their  names,  and  if  they  all  appear,  ask :  "  Gentlemen 
of  the  jury,  have  you  agreed  on  your  verdiotf"  If  they  have,-  their 
foreman  answers,  "  We  have."  The  justice  then  asks,  "  How  do 
you  find  ? "  or  a  similar  question,  and  the  foreman  answers, 
"We  find  for  the  'plaintiff"  so  much,  or  "We  find  for  the  defend- 
ant ;"  and  if  either  has  a  verdict  for  any  sum,  its  amount  is  given 
or  otherwise,  as  the  case  may  be.  In  replevin,  the  Code,  (ante, 
section  014,  subdivision  1726),  prescribes  the  substance  of  the  verdict. 
The  justice,  after  noting  the  verdict,  should  say:  "Listen  to  your 
verdict  as  the  court  h^th  recorded  it ;  you  say  you  find,"  &c.  (repeat- 
ing the  verdict  as  already  announced  and  entered  in  the  docket), 
"  and  so  say  you  all."  If  no  one  dissents,  the  verdict  as  announced 
and  entered  is  the  verdict  in  the  cause.'  It  is  no  matter  what  the 
form  of  the  verdict  is ;  if  it  be  substantially  in  favor  of  one  or  the 
other  party,  the  justice  must  render  judgment  upon  it.  Thus,  should 
the  jury  find  no  cause  of  action,  this  is  substantially  a  verdict  for  the 
defendant.''  So,  if  where  the  defendant  claims  no  set-off,  the  jury 
find  six  cents  damages,  and  six  cents  costs  for  him,  it  is  a  verdict 
generally  for  the  defendant,  and  the  six  cents  damages  are  to  be 
rejected  as  surplusage.^  And  where  a  jury  found  eight  cents  for  the 
defendant,  the  supreme  court  intended  or  presumed  a  set-off,  in  order 
to  help  it,  though  none  appeared  on  the  return."  So  a  verdict  for  the 
plaintiff,  for  more  than  he  claims,  is  a  mere  formal  defect.'  A  justice 
can  in  no  case  grant  a  new  trial  in  order  to  rectify  the  verdict,  be  it 
never  so  informal."  The  only  remedy  in  his  court  is  to  request  the  jury 
to  amend  it  before  it  is  recorded.  This  the  jury  may,  at  any  time 
before  their  verdict  is  recorded,  do,  either  in  form  or  substance,  either 
with  or  without  the  suggestion  and  advice  of  the  justice.  They  may 
do  it  immediately,  on  discovering,  or  being  apprised  of  the  mistake, 
or  they  may  retire  a  second  time  and  make  the  correction  on  more 

'  Penning-,  on  Small  Causes,  177,  178.  '  2  Caines,  138. 

=  2  John.  181.  '  3  .John.  433.   SDcnio,  319.  5  Hill,  76. 

«3Jolin.  427.  «  2  John.  181. 
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■ 
mature  deliberation  at  their  room.'     If  they  have  delivered  their  ver- 
dict and  have  separated,  they  cannot  be  recalled  to  correct  any  defect 
in  the  verdict." 

§  1425.  To  determine  whether  the  jniy  are  unanimous  in  their  ver- 
dict (as  they  must  be),  either  party,  unless  he  have  expressly  assented 
to  waive  the  right,  has  the  absolute  right  to  have  the  jury  polled, 
whether  the  verdict  be  sealed  or  oral."  This  is  done  by  tlie  jiifeticc 
calling  each  juror  by  name,  and  asking,  "  Is  this  your  verdict  ? " 
This  form  of  the  question,  or  a  similar  one,  is  the  correct  one,  and 
neither  party  can  require  the  justice  to  vary  it."  This  right  can  only 
be  exercised  at  the  time  the  verdict  is  rendered.  It  is  too  late  after 
the  jury  has  separated."  If  it  turn  out  that  any  one  of  the  jurors 
disagree  with  his  fellows,  it  is  no  verdict,  and  the  jury  may  be  sent 
out  again."  If  they  are  not  polled,  and  the  justice  think  the  verdict 
palpably  incorrect,  he  may  himself  send  the  jury  back  to  reconsider 
it.  And  in  one  case,  where  they  were  thus  sent  back  by  the  justice, 
and  altered  a  verdict,  which  was  for  the  defendant,  into  a  verdict  of 
twenty-four  dollars  for  the  plaintiff,  it  was  held  well,  and  the  judg- 
ment afiirmed.'  The  jury  may  disagree  to  a  verdict  which  they  have 
written  and  sealed  up,  and  may  be  polled  in  relation  to  such  a  ver- 
dict, as  well  as  any  other,"  and  it  makes  no  difference,  in  this  respect, 
that  the  parties  agreed  that  they  might  seal  up  their  verdict,  and 
deliver  the  same  in  this  form,"  for  a  verdict  is  not  final  until  pro- 
nounced and  recorded  in  open  court."  The  court  may  direct  a  sealed 
verdict  to  be  brought  in,  whether  the  parties  agree  to  it  or  not,  if  it 
is  probable  that  they  will  be  out  some  time." 

§  1426.  The  mere  fact  that  a  juror  attempts  to  communicate  the 
verdict  to  a  party  in  whose  favor  it  is  rendered,  before  it  is  announced 
in  court,  is  not  sufficient  to  vitiate  the  verdict.'" 

§  1427.  Where  the  jury  are  empanneled  before  Sunday  commences, 


'  7  John.  32.     6  Ind.  4G8.     8  id.  518.  *  4  Corns.  547.     6  "Wis.  205. 

9  id.  157.     22  111.  357.     32  id.  74.     Id.  "  14  Ind.  139. 

485.    3  Iowa,  487,    9  id.  563.    4  Greene  '  See  6  Wis.  205. 

(Iowa),    140.     8   Minn.   140.     And   see  '  Supra,  §  1424.     7  John.  32. 

next  section.  *  3  John.  255.     32  111.  485. 

'  ^9  Ind.  51.  "  e  John.  68.     11  Ind.  569. 

"  3  Cowen,  23.    2  Wend.  619.    4  Corns.  '»  7  John.  32. 

547.    32  111.  485.     6  Wis.  205.     Contra  "  12  How.  Pr.  R.  428. 

in  California,  where  the  court  has  a  dis-  '"  14  Abbott,  12. 
cretion  whether  to  poll  the  jury  or  not. 
20Cal.'e9. 


846  Proceedings  against  Defaulting  Juror. 

it  is  proper  on  Sunday  to  receive  the  verdict,  if  the  jury  do  not  agree 
before,  or  to  discharge  the  jury  if  they  cannot  agree ; '  but  the  justice 
must  wait  till  the  next  day  before  he  enters  judgment  upon  a  verdict 
given  on  Sunday,  or  it  will  be  reversed,  for  a  judgment  rendered  on 
that  day  is  void.''  But  a  judgment  rendered  on  general  election  day, 
in  a  cause  tried  before  that  day,  is  not  void.' 

VIII.  Op  Proceedings  against  a  Juror,  for  not  Appearing  upon  a 

Venire. 

§  1428.     It  is  provided  by  the  Code  of  Civil  Procedure,  as  follows : 

[§  3009. J  A  person  duly  notified  to  attend  as  a  juror,  who  fails  to 
attend,  or,  attending,  refuses  to  serve,  without  a  reasonable  excuse, 
proved  by  his  oath,  or  the  oath  of  another  person,  is  liable  to  the  same 
fine,  to  be  imposed  and  collected,  with  costs,  in  like  manner,  and 
applied  to  the  same  use,  as  is  prescribed  in  article  second  of  title 
fourth  of  this  chapter,  with  respect  to  a  person  subpoenaed  ai  a  wit- 
ness, and  not  attending,  or  attending  and  refusing  to  testify. 

The  forms  given  hereafter  for  the  warrant  for  punishing  a  witness 
for  refusing  to  attend,  or,  having  attended,  for  refusing  to  testify,  may 
be  used  in  the  cases  against  non-attending  jurors,  by  making  the 
necessary  changes. 

§  1429.  If  the  justice  convict  the  juror  of  a  default,  he  should  enter 
it  in  his  docket.*  But  it  was  held  that  this  statute,  (which  the  section 
of  the  Code  supercedes,)  requiring  the  entry  in  his  docket  was  directory 
only,  and  that  when  a  minute  of  the  conviction  was  made  and  sub- 
scribed by  the  justice,  he  might  issue  an  execution,  although  no  entry 
was  made  in  the  docket."  The  minute  and  entry  may  be  in  the  fol- 
lowing form  : 

"  county,  ss.: 

"  Be  it  remembered,  that  on  the  day  of               >  18    , 

is  convicted  before  me,   and  fined  the  sum   of             dollars,  besides 

dollars  costs,  for  non-attendance  as  a  juror  before  me,  at  my 

office,  in  the  town  of            ,  on  the  day  of            inst.,  in  a  certain 

cause  then  and  there  depending  before  me,  in  which  was  plain- 
tiff and            defendant. 


'  5  Ind.  370.     Code  Civil  Proc.  §  6.  =22  How.  Pr.  R.  446.      1  R.  S.  126, 

"  15  John.  119.      31  Barb.  38.     Code      §  5.     1  id.  (Banks'  5th  ed.)  418,  §  4. 
Civil  Proc.  §  6.  ■•  Code  Civil  Proc.  §  2976. , 

'  26  Barb.  586.     25  N.  Y.  588. 
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§  1430.  An  execution  against  the  juror  for  the  fine,  may  be  in  the 
following  form:' 

"  County,  ss. : 

"  The.  People  of  the  state  of  New  York,  to  any  constable  of  said  countp, 
greeting : 

"  Whereas,  was,  on  the  day  of  ,  18     ,  convicted 

and  fined  by  the  undersigned,  a  justice  of  the  peace  in  and  for  the 
said  county,  the  sum  of  dollars,  besides  dollars  costs,  for 

non-attendance  as  a  juror  before  the  said  justice,  at  his  office,  in  the 
town  of  ,  in  said  county,  on  the  day  of  inst.,  in  a 

certain  cause  then  and  there  depending  before  the  said  justice,  in 
which  was   plaintiff  and  defendant;   a  record  of  which 

conviction,  and  of  the   cause  thereof,  has  been  duly  made  up  and 
entered  in  the  docket  of  the  undersigned.     And  whereas  the  said 
has  neglected  to  pay  the  said  fine  and  costs. 

"  You  are  hereby  commanded  to  levy  the  said  fine  and  costs  of  the 
goods  and  chattels  of  the  said  ;  and  for  want  thereof  to  take 

and  convey  the  said  to  the  jail  of  the  said  county,  there  to 

remain  until  he  shall  pay  such  fine  and  costs.  And  the  keeper  thereof 
is  required  to  keep  the  said  in  close  custody  in  said  jail  until 

the  fine  and  costs  aforesaid  be  paid,  or  until  thirty  days  after  the 
commencement  of  his  imprisonment.  Given  under  the  hand  of  our 
said  justice,  at  the  town  of  ,  on  the  day  of  ,  18    . 

,  Justioe." 

The  mode  of  levying  this  warrant  or  execution,  the  power  of  the 
justice  to  convict,  and  his  protection  against  a  prosecution  for  the 
same,  are  in  all  respects  similar  to  those  in  regard  to  proceedings 
against  a  defaulting  witness.* 

'  See  another  similar  form,  25  N.  Y.  "  See  the  statute  supra,  §  1428.     Also, 

588.  supra,  §  1322. 
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CHAPTER    XVI. 

y 

OP  CONTEMPT  OF  COURT. 

§  1431.  The  power  of  a  justice  of  the  peace  to  punish  persons  guilty 
of  contempt  existed  at  common  law,'  but  it  has  been  defined  by  the 
Code  of  Civil  Procedure,  as  follows  :^ 

[§  2870.]  A  justice  of  the  peace  has  power  to  punish,  for  a  criminal 
contempt,  a  person  guilty  of  either  of  the  following  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him,  while 
engaged  in  the  trial  of  an  action,  the  rendering  of  a  judgment,  or 
any  other  judicial  proceeding ;  where  such  behavior  directly  tends 
to  interrupt  the  proceedings,  or  to  impair  the  respect  due  to  his 
authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending 
to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution  of 
his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other 
case. 

[§  2871. J  Punishment  for  a  contempt,  specified  in  the  last  section, 
may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discretion 
of  the  justice.  Where  a  person  is  committed  to  prison  for  the  non- 
payment of  such  a  fine,  he  must  be  discharged  at  the  expiration  of 
ten  days ;  but  where  he  is  also  committed  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  definite  time. 

[§  2872.]  A  person  shall  not  be  punished  by  a  justice  of  the  peace, 
for  a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his  defense.  And,  for  that  purpose,  the  justice  must  issue  a  war- 
rant, directed,  generally,  to  any  constable  of  the  county,  requiring 
the  constable  to  bring  the  offender  before  him. 

[§  2873.]  A  justice,  who  convicts  a  person  of  a  contempt,  must, 
within  ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in 

'  1  Str.  420.     8  Jolm.  44.     10  id.  393.  »  3  Hill,  323, 
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tte  county  clerk's  ollice,  a  record  thereof,  stating  therein  the  particu- 
lar circurnGtances  of  the  offence,  and  the  punishment  awarded  by  him 
upon  the  conviction. 

[§  2374.]  A  warrant  of  commitment  for  a  contempt  must  sot  forth 
the  particular  circumstances  of  the  offence  ;  otherwise  it  is  void. 

[§  5901.]  Where  a  witness,  attending  before  a  justice  in  au  action, 
refuses  to  bo  sworn  or  aiiirmcd  in  the  form  prescribed  by  law  ;  or  to 
answer  a  pertinent  and  proper  question ;  or  neglects  or  refuses  to  pro- 
duce a  book  or  paper  which  he  has  been  duly  subpoenaed  to  produce, 
as  prescribed  in  section  2969  of  this  act,  or  duly  required  to  produce 
by  an  order,  made  as  prescribed  in  section  867  of  this  act ;  and  the 
party,  at  whose  instance  he  attended,  makes  oath  that  the  testimony 
of  the  witness,  or  that  the  book  or  paper,  is  so  far  material,  that  with- 
out it  he  cannot  safely  proceed  with  the  trial  of  the  action,  the  justice 
may,  by  warrant,  co;mmit  the  witness  to  the  jail  of  the  county. 

[§  3002.]  The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question  must  be 
specified  therein ;  if  for  neglecting  or  refusing  to  produce  a  book  or 
paper,  the  same  must  be  described  with  convenient  certainty.  The 
recusant  witness  must  be  closely  confined,  by  virtue  of  the  warrant, 
until  he  submits  to  be  sworn  or- affirmed,  or  to  answer,  or  to  produce 
the  book  or  paper  required,  as  the  case  may  be ;  or  is  otherwise  dis- 
charged according  to  law. 

We  have  previously  (ante,  section  1322,  &c.,  and  1326,  &c.),  given 
rules  and  decisions  in  reference  to  two  classes  of  contempts;  they  may 
be  referred  to  and  considered  in  connection  with  this  statute,  and  the 
subsequent  section  in  this  chapter. 

§  1432.  Where  the  contempt  is  committed  in  the  presence  of  the 
court  and  the  offender  has  not  left  court,  he  may  be  at  once  called 
upon  to  answer '  for  it.  If,  however,  he  have  left  the  court,  the  war- 
rant provided  by  the  statute  will  -  be  necessary  to  bring  him  up  to 
answer.     This  may  be  in  the  following  form : 


^'  I  ... 


"  county, 

Town  of 

"  The  people  of  the  state  of  New  York,  to  any  constable  of  the  said 

county,  greeting.     We  command  you  to  apprehend  ,  and  bring 

him  before  ,  Esq.,  one  of  the  justices  of  the  peace  of  the  said 

county,  at  his  office  in  the  said  town,  to  show  cause  why  he  the  said 

,  should  not  be  convicted  of  a  criminal  contempt,  alleged  to 

54 
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have  been  committed  on  the  day  of  instant,  before  the  said 

justice,  -while  engaged  as  a  justice  of  the  peace,  in  judicial  proceed-' 
ings.    Witness  our  said  justice,  at  the  town  aforesaid,  the  day  of 

,18     . 

"  ,  Justice.'' 

§  1433.  When  the  offender  is  arrested  by  the  constable  and  brought 
before  the  justice,  he  should  state  to  him  the  particular  circumstances 
of  the  offense  with  which  he  is  charged,  and  call  upon  him  for  his 
defense.  If  he  refuses  to  make  any,  or  make's  an  unsatisfactory  one, 
the  justice  should  proceed  to  convict  him  of  the  contempt.  As  this 
power  is,  necessarily,  an  arbitrary  one,  the  justice  should  proceed 
with  great  prudence  and  caution.  He  should  bear  in  mind  that  he  is 
not  engaged  in  vindicating  his  own  character,  or  reputb,tion,  but 
simply  the  respect  due  to  the  proper  administration  of  the  laws,  and 
to  the  court  of  which  he  is  an  officer.  This'  consideration  alone 
should  induce  him  to  receive  as  satisfactory  any  reasonable  apology 
for  the  offenders'  conduct ;  but  if  he  refuse  to  render  such  an  apology, 
the  justice  should  not  hesitate  to  inflict  upon  him  such  punishment 
as  he  may  deem  commensurate  to  the  offense  committed.  The  record 
of  conviction  may  be  in  the  following  form,  varied  to  meet  the  ,par- 
ticular  cicumstances  of  the  case : 

"  county,  ss. : 

"Whereas,  on  the  day  of  instant,  while  the  under- 

signed, one  of  the  justices  of  the  peace  of  the  town  of  ,  in 

the  said  county,  was  engaged  in  the  trial  of  (or,  in  the  rendering 
of  judgment  in)  a  cause  between  ,  plaintiff,  and  ,  defend- 

ant, in  said  town,  according  to  the  statute  in  such  case  made  and 
provided,  ,  of  the  town  of  ,  in  said  county,  did  con- 

temptuously, insolently,  and  in  a  disorderly  manner  so  behave  and 
conduct  himself  towards  the  undersigned,  as  to  interrupt  the  said 
proceedings  and  to  impair  the  respect  due  to  the  authority  of  the 
undersigned,  by  declaring  in  a  loud  voice,  that  the  said  defendant, 
,  could  not  have  justice  done  him  in  a  court  held  by  the  under- 
signed ;  (or,  that  the  undersigned  lied  ;  or,  on  being  admonished  to  take  off 
his  hat,  that  he  did  not  value  what  the  undersigned  could  do  ;  or,  that  the 
undersigned  was  forsworn  ;  or,  that  if  the  defendant  could  not  hate  justice 
here,  he  could  get  it  elsewhere;  or  the  like.  If  the  offense  be  within  the 
second  subdivision  of  the  section  of  the  Code  of  Civil  Procedure,  then 
after  the  words  '  ',  in  said  county,  say,  was  guilty  of  making  <t 
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great  noise  and  disturbance,  tending  to,  and  which  did  interrupt  the  pro- 
ceedings, by  loud  and  boisterous  conversation  with  divers  other  persons  in 
the  presence  and  hearing  of  the  undersigned,  while  so  engaged  as  aforesaid, 
and,  on  being  requested  to  desist  therefrom,  refused  to  do  so :  If  the  con- 
tempt was  under  the  third  subdivision,  say,  wilfully  resisted  in  the 
presence  of  the  undersigned,  then  sitting  as  justice  in  such  trial  the 
execution  of  a  lawful  process  issued  by  the  undersigned  for  the  com- 
mitment of  for  a  contempt  of  court  for  refusing  to  be  sworn  as 
a  witness  (or  if  any  other  order  or  process  describing  it).  And 
whereas  the  said  ,  was  thereupon  required,  by  the  undersigned, 
to  answer  for  the  said  contempt,  and  show  cause  why  he  should  not 
be  convicted  thereof:  (or,  and  whereas  the  said  ,  was  brought 
before  w.e,  and  required  to  answer  for  the  said  contempt,  a?id  show  cause 
why  he  should  not  be  convicted  thereof);  and  whereas  the  said  did 
not  show  any  such  cause,  or  make  any  defense  against  the  said  tharge : 
Be  it  therefore  remembered,  that  the  said  is  adjudged  to  be 
guilty,  and  is  convicted  of  the  criminal  contempt  aforesaid,  before  the 
undersigned,  and  adjudged  by  the  undersigned  to  pay  a  fine  of 
dollars,  and  be  imprisoned  in  the  common  jail  of  said  county,  for  the 
term  of  days,  and  until  such  fine  be  paid,  or  he  be  discharged 
from  imprisonment  according  to  law. 
"  Dated  the            day  of            ,  18     . 

"  Justice." 

The  statement  of  the  offense,  which  should  be  set  forth  with  great 
particularity,  will  of  course  vary  according  to  the  circumstances  of 
each  case.  The  above  precedent  will  give  the  justice  an  idea  of  the 
general  manner  in  which  the  record  should  be  drawn. 

§  1434.  After  drawing  and  subscribing  the  record  of  conviction, 
which  the  statute  requires  to  be  filed  in  the  ofiice  of  the  county  clerk 
within  ten  days  from  its  date,  the  justice  (in  case  the  offender  is  to  be 
punished  by  imprisonment,  or  in  case  he  neglects  to  pay  the  fine 
imposed),  shall  proceed  to  make  out  the  warrant  of  commitment,  which 
will  be  void  unless  it  sets  forth  the  peculiar  circumstances  of  the 
offense.  It  may  be  in  the  following  form : 
"  County, 

Town  of 

"  The  People  of  the  state  of  New  York :  To  any  constable  of  said  county, 
and  to  the  keeper  of  the  common  jail  of  the  said  county,  greeting : 

"  Whereas,  &c.  (here  recite  the  record  of  conviction-  down  to  and  includ- 
ing the  word  '  charge '  in  italics  and  then  proceed  as  follows): 


ss. 
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"And  whereas,  the  said  was  thereupon  adjudged  to  be  guilty, 

and  was  convicted  by  the   undersigned   of  the   criminal  contempt 
aforesaid,  and  ^vas  adjudged  to  pay  a  fine  of  dollars,  and  be 

imprisoned  in  the  cor.imon  jail  of  said  county  for  the  term  of 
days,  and  until  such  fine  be  paid,  or  he  be  discharged  from  imprison- 
ment according  to  law. 

,.     "  Therefore  you,  thj  said  constable,  are  hereby  commanded  to  take, 
convey  and  deliver  the  said  into  the  custody  of  the  said  keeper 

of  the  said  jail ;  and  you,  the  said  keeper,  are  hereby  required  to 
receive  the  said  into  your  custody  in  the  said  jail,  and  him  there 

safely  keep  during  the  said  term  of  days,  and  until  he  pay  the 

the  said  fine,  or  be  duly  discharged  according  to  law.     Hereof  fail 
you  not. 

"Dated  the  day  of  ,  in  the  year  18     . 


§  1435.  In  order  to  justify  the  commitment  of  a  person  present  in 
court,  who  refuses  to  be  sworn  as  a  witness  under  the  3001st  section 
of  the  Code,  the  justice  should  require  evidence  of  his  having  been 
duly  subpoenaed;  for  until  this  is  done,  he  is  a  mere  stander  by,  and 
cannot  be  compelled  to  testify.'  If,  however,  in  such  a  case,  he  sub- 
mits to  be  sworn,  and  then  refuses  to  answer  any  pertinent  or  proper 
question,  he  may  be  proceeded  against  in  the  manner  pointed  out  by 
the  Code ;  for  the  sufiering  of  himself  to  be  sworn  as  a  witness  would 
be  a  waiver  of  his  right  to  require  the  service  of  a  subpoena.  To 
authorize  the  proceeding  the  witness  must  be  in  actual  attendance  before 
the  justice ;  and  he  cannot  be  committed  except  upon  the  oath  of  the 
party  at  whose  instance  he  attended.  If  the  witness  refuse  to  be 
sworn,  and  does  not  admit  due  service  of  the  subpoena,  the  justice 
should  require,  preliminarily,  evidence  that  service  has  been  made. 
This  may  be  by  the  simple  oath  of  the  party  without  an  affidavit,  by 
affidavit,  or  by  a  constable's  return.  The  justice  should  then  admin- 
ister the  additional  oath  required  by  the  statute,  which  may  be  in  the 
following  form : 

"  You  do  swear  that  you  will  true  answers  make  to  such  questions 
as  may  be  put  to  you  touching  the  materiality  of  the  testimony  of 
,  a  witness  in  the  cause  now  on  trial  before  me,  between  > 

plaintiJBF,  and  ,  defendant." 

'  See  ante,  §  1,318.     Cowen  &  Hill's  Notes  to  Ph.  Ev.  23. 
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Under  this  oath  the  party  states  that  the  testimony  of  the  witness 
is  so  far  material  that  without  it  he  cannot  safely  proceed  in  the  trial 
of  the  cause,  and  if  the  witness  still  refuses  to  be  sworn,  or  if  sworn, 
to  answer  a-.ij  pertinent  or  proper  question  which  may  have  been 
proposed  to  lil"i,  it  becomes  the  imperative  duty  of  the  justice  to 
commit  the  witness  to  jail,  by  a  warrant  of  commitment,  which  may 
be  in  the  following  form  : 

"  County, 

Town  of 

"  ,  a  justice  of  the  peace  of  said  county :  To  any  constable  of  said 

county,  and  to  the  keeper  of  the  common  jail  of  said  county,  greeting : 

"Whereas,  on  the  trial  of  a  cause  before  me,  the  said  justice,  this 
day,  between  ,  plaintiff,  and  ,  defendant,  being 

called  as  a  witness  on  the  part  of  the  said  plaintiff'  (or  defendant), 
and  being  present,  and  admitting  that  he  had  been  duly  subpoenaed 
to  attend  the  said  trial  as  a  witness  on  the  part  of  said  plaintiff 
(or  defendant)  (or,  and  it  being  proven  to  me  by  the  oath  of  said 
plaintiff,  or  defendant,  or,  by  the  oath  of  ,  or,  by  the  return 

of  ,  one  of  the  constables  of  said  county,  that  the  said  was 

duly  subpoenaed,  &c ),  refused  to  be  sworn  as  such  witness,  in  any 
form  prescribed  by  law  (or,  was  called  and  sworn  as  a  witness 

on  the  part  of  the  said  plaintiff,  and  on  his  examination  as  such  wit- 
ness, the  said  was  asked  by  the  said  plaintiff,  the  pertinent  and 
proper  question,  '  Whether  he  was  acquainted  with  the  handwriting 
of  ,'  to  which  question  the  said  refused  to  make  any 
answer) ;  [or  if  it  be  for  a  neglect  or  refusal  to  produce  a  book  which 
he  has  been  required  to  produce,  set  that  fact  forth  fully]. 

"And  the  said  having  made  oath  before  me  that  the  testimony 

of  the  said  was  so  far  material  that  without  it  he  could  not  safely 

proceed  in  the  trial  of  the  said  cause. 

"  Now,  therefore,  you,  the  said  constable,  are  hereby  commanded 
forthwith  to  convey  and  deliver  the  said  into  the  custody  of  the 

said  keeper  of  the  said  jail ;  and  you,  the  said  keeper,  are  hereby 
required  to  receive  the  said  into  your  custody  in  the  said  jail, 

and  him  there  safely  to  keep  until  he  shall  sr.bmit  to  be  sworn  as  such 
witness  as  aforesaid,  and  shall  be  discharged  by  due  course  of  law  (or, 
imtil  he  shall  submit  to  answer  the  said  question  so  put  to  him  by  the 
said  ,  and  be  discharged  in  due  course  of  law).    Hereof  fail  not. 

"  Given  under  my  hand,  the        day  of  18     . 

"  ,  Justice." 
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CHAPTER    XVII. 

OF  EVIDENCE. 

I.     Its  General  Nature. 

§  1436.  The  most  formidable  difficulty  that  presents  itself  to  the 
justice,  as  well  on  a  hearing  by  himself,  as  on  trial  before  a  jury,  is  to 
determine  upon  the  admission  or  rejection  of  testimony.  This  diffi- 
culty will  discover  itself  in  various  shapes,  and  often  in  disguised 
forms.  The  intrinsic  difficulty  of  the  thing  renders  it  next  to  iinpos- 
sible  to  lay  down  abstract  rules,  that  will  be  a  guide  in  all  cases. 
Indeed,  almost  every  case  must  stand  alone,  separated,  from  others 
that  resemble  it,  by  some  slight  shade  or  difference,  unnoticed  by 
superficial  observers,  but  substantially  varying  from  the  reason  and 
ground  work  of  its  kindred  case.  Nothing  is  more  likely  to  mislead 
a  mind  unaccustomed  to  legal  investigation  than  the  resemblance  of 
one  case  to  another,  or  to  some  general  principle,  when  at  the  same 
time  it  is  substantially  different.* 

§  1437.  Evidence  signifies  that  which  demonstrates,  makes  clear, 
or  ascertains  the  truth  of  the  very  fact  or  point  in  issue,  either  on  the 
one  side  or  on  the  other,  and  no  evidence  ought  to  be  admitted  to 
any  other  point. °  But  it  is  erroneous  for  the  court  to  assume,  as  true, 
a  fact  or  facts  which  it  belongs  to  the  Jury  to  ascertain,  and  then  make 
this  assumption  the  basis  of  excluding  testimony  otherwise  legitimate 
and  proper.  "I  Evidence  is  sometimes  offered  which  is  relevant  to  one 
of  two. defendants.  In  such  a  case  it  should  be  received  only  to  affect 
the  one  as  to  whom  it  is  relevant,  and  not  against  the  other.  The 
objection  should  be  made  only  by  the  defendant  as  to  whom  it  is  irre- 
levant.* The  books  are  too  full  of  cases  where  evidence  has  been 
decided  to  be  or  not  to  be  relevant,  to  allow  them  to  be  cited  here. 
The  rule  is  that  whatever  bears  legitimately  on  the  issue  presented 
by  the  pleadings  is  admissible.*  Whatever  does  not,  is  inadmissible." 
Where  the  situation  of  premises  is  material  in  a  case,  a  photographic 

'  Penn.  on  Small  Causes.  149,  «  64  N.  Y.  521.     9  Hun,  129.    73  N. 

'^  3  Bl.  Com.  367.  Y.  418.   See,  also,  66  id.  308.  16  Hun,  33. 

«  31  N.  Y.  .-seg.  »  53  How.  326.     66  N.  Y.  634. 
*  28  Barb.  387. 
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'  view  thereof  is  competent  evidence.'    Positive  evidence  is  entitled  to 
more  weight  than  negative,  other  things  being  equal." 

§  1438.  The  first  thing  which  it  is  the  duty  of  the  justice  to  turn 
his  mind  to,  is  the  issue  between  the  litigant  parties ;  that  is,  what 
they  have  affirmed  on  one  side  and  denied  on  the  other.'  It  is 
important  in  the  first  place,  to  ascertain  on  which  side  the  burden  of 
the  proof  lies ;  for,  in  all  issues,  one  party  tabes  upon  himself  the 
proof  of  the  fact  in  issue.  This  is  usually.bat  not  always  with  the 
plaintiff.*  A  test  is  which  party  would  be  entitled  to  a  verdict  if  no 
proof  was  given.  The  burden  of  proof  is  not  with  him,  but  the  other 
party." 

II.  The  General  Rules  op  Evidence. 

I.  Whichever  side  hath  the  affirmative  of  the  question,  that  side  hath  also 

the  burden  of  proof. ^ 

§  1439.  For  example,  in  an  action  for  taking  the  plaintiff's 
horse,  if  the  defendant  should  content  himself  with  answering  that 
the  horse  was  taken  under  his  execution,  he  would  admit  the  taking, 
and  the  issue  would  be,  whether  the  defendant  took  the  horse  under 
his  execution.  Here  the  defendant  affirms  the  fact,  which  is  in 
issue,'  and  the  burden  of  the  proof  lies  upon  him.  Such  a  ,case 
is,  to  be  sure,  one  which  rarely  happens,  because  the  defendant 
usually  precedes  the  special  matter  which  constitu'tes  his  defense, 
by  a  denial  of  the  complaint,  in  which  case  the  plaintiff  has  the 
burden  of  proving  his  complaint  in  the  first  instance. °  Then  after 
the  plaintiff  has  made  out  his  case  and  rested,  the  defendant 
proceeds  to  prove  the  truth  of  his  answer.  At  this  stage  of  the  trial 
the  affirmative  lies  with  the  defendant.  Where  an  action  is  brought 
for  selling  spirituous  liquor  without  license,  though  the  complaint 
must  deny  the  defendant's  having  license,  yet  it  is  sufficient  to  prove 
the  sale  of  the  liquor,  and  it  then  lies  with  the  defendant  to  show  his 
qualification  by  producing  and  proving  his  license,  and  so  of  the  like 
cases."    And,  under  the  New  York  law  of  1857,  if  the  license  is  to 

'  3  Keyes,  206. ,  46  Iowa,  10  45  id.  375,     26  N.  J.  Eq.  494.     49  Barb. 

=  45  N.  Y.  422.     46  111.  74.     29  Texas,  472. 
185.                                                             '         '  20  111.  434. 

=  See  ante,  §  1288.  '  8  Cal.  275. 

*  Penn.  on  Small  Causes,  147.     Ante,  '  19  Wend.  361.     1  Abbott,  344.     See 

§§  1288, 1399.  1  Phil.  Ev.   198,   9,   and  the  notes  by 

'  8  Iowa,  163.  Cowen  &  Hill,  p.  490,  1.     4  Minn.  278. 

« 6  Ind.  330.     7  Cal.  253.     29  111.  532.  See  S.  P.  30  111.  347.     Contra  in  Wis- 
consin.    7  Wis.  67.     See  12  Barb.  21. 
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sell  liquor  in  a  town  of  which  the  licensee  is  a  non-resident,  it  is 
void  and  affords  him  no  protection.'  Strong  beer  is  a  spirituous 
liquor  under  the  excise  law.'  "Where  a  person's  goods  have  been  lost 
or  damaged  by  a  bailee,  the  burden  is  on  the  bailee,  to  show  that  he 
exercised  the  degree  of  care  which  the  law  imposes  on  him.'  But  the 
law  does  not  relieve  the  plaintiff  from  the  necessity  of  proving,  in 
some  manner,  the  negligence  of  the  bailee.  If  the  bailee  fails  to 
deliver  the  goods  or  to  account  for  their  non-delivery,  when  they  are 
demanded  by  the  owner,  this  is  treated  as  prima  facie  evidence  of 
negligence.^  But  if,  either  in  the  course  of  the  proof  of  the  plaintiff, 
or  that  of  the  defendant,  it  appears  that  the  goods  were  destroyed  by 
fire,  or  stolen  by  thieves,  and  the  bailee  is,  therefore,  unable  to  deliver 
them,  there  is  no  prima  facie  evidence  of  want  of  care,  and  the  court 
will  not  presume  it.  The  plaintiff  must  then  prove  that  the  fire  or 
theft  was  the  result  of  the  defendant's  negligence.''  A  person  suing 
a  warehouseman  for  the  loss  of  goods  must,  in  all  cases,  allege  and 
prove  negligence.     This  burden  is  never  shifted  from  him." 

§  14-10.  It  often  happens,  during  the  progress  of  a  trial,  that  a  party 
gives  evidence  tending  to  establish  his  allegation,  and  perhaps  suffi- 
cient to  establish  it  prima  fade,  and  it  is  sometimes  said  that  the 
burden  of  proof  is  then  shifted.  All  that  is  meant  by  this  is,  that 
there  is  a  necessity  for  evidence  to  answer  the  prima  facie  case  or  it 
will  prevail,  but  the  burden  of  maintaining  the  affirmative  of  the 
issue  involved  in  the  action,  is  upon  the  party  alleging  the  fact  which 
constitutes  the  issue,  and  this  burden  remains  throughout  the  trial' 
Thus,  the  burden  of  proof  is  said  to  change  sides  according  to  cer- 
tain rules  of  presumption.  That  is,  when  the  law  presumes  a  fact 
to  exist,  the  burden  of  proof  to  show  the  contrary,  rests  on  him  who 
alleges  that  it  does  not  exist.  Thus,  on  an  answer  that  the  defendant 
is  a  married  woman,  if  the  plaintiff  proves  that  her  husband  was  gone, 
and  no  account  has  been  had  of  him  for  more  than  seven  years  before 
the  promise,  the  burden  is  then  thrown  on  the  defendant  to  show  him 
alive  because  the  law  presumes  him  dead."  And  so,  where  the  fact 
lies  peculiarly  within  the  party's  knowledge,  as  if  the  defendant  prove 

1 1  Transcript,  8.  ^  46  N.  Y.  271.     9  Wend.  268.     7  Cow. 

=  21  N.  Y.  173.  COO,  n. 

"  16  111.  502.     17  id.  509.     13  Cal.  599.  °  75  N.  Y.  260. 

25  id.  460.     3  E.  D.  Smith,  327.     See  18  '  62  N.  Y.  448.     46  id.  271. 

N.  Y.  534.  e  6  East,   80,  85.     1  Phil.  Ev.  177,  8, 

*  67  N.  Y.  11.     57  id.  1.     45  id.  184.  and  the  notes  by  Cowen  &  Hill,  p.  489. 

4  Brad.  117.     10  Ohio  (N.  S.)  596. 
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himself  an  infant  at  the  time  of  the  promise,  and  the  plaintiff  then 
proves  a  subsequent  promise,  which  he  alleges  was  after  the  infant 
came  of  age,  the  defendant  must  then  show  his  non-age  at  the  time 
of  the  second  promise.'  If  he  does  not,  the  law  implies  he  is  of  full 
age,  within  the  rule  that  the  absence  of  the  evidence  which  a  party 
might  have  produced  is  often  as  effective  as  testimony  of  a  positive 
character.'  When  one  party  is  in  possession  of  full  proof  to  disprove 
a  negative  averment,  and  such  proof  is  not  in  the  control  of  the  other 
party,  the  law  will  presume  that  the  fact  does  not  exist,  unless  the 
evidence  to  establish  it  is  adduced.' 

§  1441.  The  rule  that  the  affirmative  miist  be  proved,  has  also  the 
followiag  exception:  Where  an  action  is  brought  for  a  culpable  omis- 
sion or  breach  of  duty,  as  where  a  constable  is  sued  for  not  taking 
goods  arid  chattels  on  an  execution,  &c.,  or  for  not  arresting  a  man  on 
an  execution  or  warrant,  or  any  other  officer  is  sued  for  not  doing  his 
duty,  whereby  the  party  is  injured,  the  negative  or  omission  must  be 
proved  ;  for  it  is  one  of  the  first  principles  of  justice,  not  to  presume 
that  a  person  has  acted  illegally,  till  the  contrary  bo  proved." 

II.  It  is  always  sufficient  to  prove  the  substance  of  the  issue. 

§  1442.  Where  the  plaintiff  alleges  that  the  defendant  was  to  do  a 
certain  act  on  the  payment  of  a  sum  of  money,  proof  of  tender  and 
refusal  establishes  the  issue  on  his  part ;  for  this  is  equivalent  to  and 
in  substance,  a  payment."  And  so  in  similar  casea."  And  an  answer 
alleging  payment  of  a  principal  sum,  and  all  interest  due,  is  estab- 
lished by  showing  the  payment  of  a  gross  sum,  not  amounting  to  the 
full  interest,  but  which  was  accepted  as  payment  of  the  debt.'  Y^T'here 
the  complaint  is  for  cutting  down  certain  trees,  or  for  the  conversion 
of  certain  goods,  proof  of  cutting  part  of  the  trees,  or  taking  and 
converting  a  part  of  the  goods  mentioned,  sustains  the  issue  for  so 
much.'  In  an  action  for  a  debt  on  a  simple  contr.acfr,  the  plaintiff  may 
prove  and  recover  a  less  sum  than  he  demands  by  his  declaration ; ' 

'IT.R.  648.     And.  see  the  cases  cited  22  id.  362.     8  Cal.  3S4.     23  id.  111.     4 

1  Phil.   Ev.   190,  and  in  the  notes  by  Greene   (Iowa),  4G8.     21   How.   (U.  S.) 

Cowen  &  Hill,  p.  400,  1.     4  Hill,  206.  31  N.  Y.  m.     Infra,  §  1486. 

1  Denio,  108.     34  Mich.  183.  '  3  "Wils.  115. 

■'  43  Barb.  448.                            •  '  3  John.  Cas.  243.     10  Wend.   374. 

=  30  111.  347.     Supra,  §  1439,  note.  13  id.  95.    16  N.  Y.  582.     23  Barb.  546. 

*  See  cases  cited.      1  Phil.  Ev.  195,  ■"  3  John.  229. 

196,  and  in  the  notes  by  Cowen  &  Hill,  =  Co.  Litt.  282,  a. 

pages  296  to  301, 483,  et  seq.     6  Ind.  80.  »  1  H.  Bl.  249. 
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and  in  an  action  for  the  escape  of  husband  and  wife  from  execution, 
for  a  debt  due  from  the  wife  before  marriage,  proof  that  the  husband 
alone  escaped  will  be  sufficient,'  in  all  cases  where  the  common  law 
liability  of  the  husband  has  not  been  altered  by  statute ;  an  averment 
of  a  sale  to  the  defendant  is  sustained  by  proof  that  the  goods  were 
purchased  by  his  order,  for  a  third  person ;  ^  in  an  action  of  trespass 
on  lands,  the  plaintiff  may  prove  acts  before,  or  since  the  time  alleged 
in  the  complaint.'  A  conversion  of  goods  may  be  proved  under  a 
complaint  which  sets  up  a  sale  and  delivery  thereof.' 

§  1443.  Averments  in  a  pleading  which  are  wholly  impertinent,  and 
might  be  struck  out  without  affecting  the  cause  of  action  or  defense, 
need  not  be  proved;  as  where,  in  a  complaint  on  an  express  warranty 
of  soundness,  I  state  that  the  defendant  knew  of  the  unsoundness,  if 
I  prove  the  warranty  and  unsoundness  as  laid,  I  need  not  prove  the 
defendant's  knowledge  ;  because  the  express  warranty  is  enough,  for 
the  cause  of  action  would  be  sufficiently  stated  and  made  out  in  proof, 
though  the  averment  of  knowledge  were  stricken  out  of  the  com- 
plaint.'' And  so,  where  I  allege  that  the  defendant  maliciously 
dug  under  my  house,  and  caused  its  fall  proof  that  in  digging  a 
cellar  adjoining  me,  he  negligently  did  the  injury  complained  of, 
sustains  the  issue ;  for  the  words  maliciously,  &o.,  may  be  stricken 
out  and  yet  leave  the  complaint  good."  So  in  an  averment 
that  a  note  was  assigned,  for  value  received,  the  words  for  value 
received  are  immaterial,  and  need  not  be  proved,  and  the  complaint 
is  proved,  though  the  assignment  do  not  contain  these  words:'  but 
(before  the  section  of  the  Code  referred  to  in  the  next  section)  the  aver- 
ment that  the  defendant  made  his  promissory  note,  setting  it  forth, 
and  adding  "  being  for  value  received,"  must  be  sustained  by  a,  note  con- 
taining the  words  "for  value  received;"  for  the  averment  is  a  descrip- 
tion of  the  contract.'  In  trespass  for  taking  goods  from  one's  pos- 
session, the  plaintiff  need  not  prove  ownership,  even  if  he  has  alleged 
it.'  And  if  evidence  is  offered  in  support  of  any  such  allegations,  it 
may  be  rejected  by  the  court,  although  not  objected  to  by  either 
party." 

'  1  Sid.  5.  '  3  Cranch,  193. 

"  1  Bosw.  417.  "  10  John.  418.    And  see  cases  cited 

'  34  Barb.  547.  in  Cowen  &  HiU's  Notes  to  Phil.  Ev.  p. 

■*  37  Barb.  271.  525. 

^  2  East,  446.    12  Barb.  336.  "  G  Bosw.  154. 

n7  John.  92.  "'2'Seld.  97. 
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§  1444.  But  in  regard  to  records,  writing-a,  or  contracts,  wliich  make 
a  part  of  the  plaintiff's  case,  the  ancient  rules  require  that  they  must 
be  proved  as  laid,  although  parts  of  them  were  stated  which  were 
altogether  immaterial ;  for  the  reason  that  such  records,  writings,  or 
contracts,  are  entire,  and  a  part  only  cannct  be  stricken  out,  so  as  to 
make  them  conform  to  the  evidence.  The  provision  of  the  Co  le  that 
a  variance  between  the  proof  on  the  trial  and  the  allegations  in  a 
pleading  shall  be  disregarded  as  immaterial,  unless  the  court  shall  be 
satisfied  that  the  adverse  party  has  been  misled  thereby,'  will  now,  in 
most  cases,  cure  any  immaterial  omission  or  variance  in  the  descrip- 
tion of  a  record  or  written  instrument.  It  is,  however,  prudent,  in  all 
cases,  to  set  out  barely  so  much  of  a  record  or  writ! en  instrument  as 
will,  according  to  its  legal  effect,  make  out  an  action  or  defense.''  It 
is  always  sufficient  to  state  the  contract  according  to  its  true  sense,  or 
legal  effect,  without  adopting  its  very  words,  and  this,  whether  it  be 
in  writing  or  by  parol,  sealed  or  unsealed.'  When  so  stated,  however, 
it  must  be  proved  substantially  as  laid.  But  if  the  justice  is  satisfied 
that  the  variance  has  not  misled  the  opposite  party,  he  should  disre- 
gard it ;  and  although  the  party  has  been  misled,  if  he  is  satisfied 
that  substantial  justice  will  be  promoted  by  permitting  an  amendment 
to  the  pleadings  to  enable  them  to  conform  to  the  proof,  he  should 
allow  it,  giving  an  adjournment,  if  necessary,  to  enable  the  adverse 
party  to  bring  evidence  to  meet  it.* 

§  1445.  The  severity  of  the  ancient  rules  in  relation  to  a  variance 
between  the  pleadings  and  proof  is  illustrated  in  multitude  of  cases 
to  be  found  in  the  earlier  reports,  which  it  is  now  unnecessary  to  cite. 
The  provisions  of  the  Code,  above  referred  to,  are  calculated  to  obviate 
the  hardship  and  injustice  which  the  rules  frequently  occasioned, 
while  they  furnish  sufficient  protection  to  the  adverse  party  against 
surprise  upon  the  trial. 

III.  The  best  evidence  is  to  be  produced,  which  the  nature  of  the  case  admits.^ 

§  1446.  This  is  pronounced  by  Chief  Justice  Pennington,  to  be  the 

great  leading  rule  on  the  head  of  evidence,  which  like  Aaron's  rod 

swallows  up  all  others,'  and  is  perhaps  to  be  oftener  applied  in  prac- 

'Code,   §   64,   sub.   11.      Code  Civil         » 1  Chitt.  PI.  307,  308.     1  Barn.  &  Aid. 
Proc.  §  2943.  Rep.  9.     66  N.  Y.  214. 

=  Doug^.  665  to  669,  ed.  1807,  and  notes         *  Code,  §64,  sub.  11.    Code  Civil  Proc, 
at  the  end  of  the  case.     See  also,  Cowen      §§  2943,  2944.     4  Hun,  309. 
&  HiU's  Notes  to  Phil.  Ev.  518  to  531.  » 1  Col.  T.  495. 

"  Penningfton's  Small  Causes,  149. 
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tico  by  our  courts  of  justice,  than  any  other.  But  it  is  by  no  means 
a  difficult  one,  though  for  want  of  understanding  or  practicing  it, 
many  causes  fail  and  many  defenses  are  defeated.  It  relates  princi- 
pally to  written  evidence  and  svhscribing  witnesses. 

1.  Wherever  a  writing  is  a  necessary  part  of  the  evidence  in  estab- 
lishing the  action  or  defense,  it  must  be  produced.  Thus,  a  writ  or  a 
bond,  lease,'  or  other  specialty  nnder  seal,  or  a  bill  of  exchange, 
promissory  note,  or  any  other  written  instrument,  must  be  produced 
before  any  evidence  can  be  given  of  its  contents.''  If  two  copies  are 
made,  each  signed  by  the  same  person,  containing  the  same  words, 
and  written  at  the  same  time,  one  being  kept  by  the  writer,  and  the 
other  delivered,  both  are  originals  and  either  may  be  read  in  evidence.' 
A  copy  of  an  original  cannot  be  used.*  Letter-press  copies  of  corres- 
pondence are  in  no  sense  originals,  but  must  be  proved  in  the  same 
manner  as  other  secondary  evidence. °  Photographic  copies  of  instru- 
ments in  suit  are  but  secondary  evidence." 

2.  If  there  be  subscribing  witnesses  to  a  writing  they  alone  are 
competent  to  prove  it,  and  at  least  one  of  them  must  be  produced  on 
the  trial,  if  he  is  competent  and  can  be  produced,  or  his  evidence  in 
any  possible  way  obtained.  The  party  to  the  writing  cannot  in  such 
case  bo  called.' 

But  both  these  rules  are  subject  to  various  exceptions. 

§  1447.  Exception  Id.  If  the  writing  be  of  a  public  nature,  as 
if  it  be  a  stato  record,  on  file  with  the  secretary  of  state,  a  record  of 
chancery,  of  the  supreme  court,  or  of  the  county  court ;  in  all  these 
cases,  though  the  writing  be  directly  in  issue  upon  an  answer  deny- 
ing that  there  is  such  a  record,"  a  copy  exemplified,  or  certified  in  the 
mode  pointed  out  by  the  Code  of  Civil  Procedure,  by  the  officer  having 
the  custody  of  the  record,  under  his  official  seal,  is  sufficient,  as  well 
as  the  record  itself.' 

The  language  of  the  Code  is  as  follows :  "  A  copy  of  a  paper  filed, 
kept,  entered,  or  recorded,  pursuant  to  law  in  apublic  office  of  the  state, 
the  officer  of  which  has,  pursuant  to  law,  an  official  seal ;  or  with  the 

■  6  John.  19.  «  47  Texas,  503. 

^12  John.  221.  55  Ga.  403.     18  Barb.          '  1  Phil.  Ev.  464,  496.     Cowen&  Hill's 

530.  Notes  to  Phil.  Ev.  1261  to  1263,  1"43. 

=  24  Barb.  404.  82  111.  316.                        21  Barb.  158.     Infra,  {J  1464-1474,  &c. 

*  5  Cal.  515.  «  Com.  Dig-.  Pleader,  2  W.,  Record  C. 

"  44  N.  Y.  166.  73  111.  161.     57  Ga.         »  See  17  111.  95.     26  id.  76.    4  Mich. 

50.      18  Kansas,  546.      23  Minn.  141.      140.     6  Minn.  572. 
85  Md  123. 


The  Best  Evidence  to  be  Produced.  861 

clerk  of  a  court  of  the  state,  or  with  the  clerk  or  secretary  of  either  house 
of  the  Legislature,  or  of  any  other  public  body  or  public  board,  created 
by  authority  of  a  law  of  the  state,  and  having,  pursuant  to  law,  a  seal; 
or  a  transcript  from  a  record,  kept,  pursuant  tp  law,  in  such  a  public 
office,  or  by  such  a  clerk  or  secretary,  ij  evidence  as  if  the  original 
■was  produced.  But  to  entitle  it  to  be  used  in  evidence,  it  must  bo 
certified  by  the  clerk  of  the  coutt,  under  his  hand  and  the  seal  of  the 
court ;  or  by  the  officer  haviu; :  the  'custody  of  the  original,  or  his 
deputy  or  clerk,  appointed  pursuant  to  law,  under  his  official  seal, 
and  the  hand  of  the  person  certifying  ;  or  by  the  presiding  officer, 
secretary  or  clerk  of  the  public  body  or  board  appointed  pursuant  to 
law,  under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  Legislature,  under  the  official  seal  of 
the  body  or  board;"'  "except  as  otherwise  specially  prescribed  by 
law,  the  record  of  a  conveyance,  duly  recorded,  within  the  state,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  as  the 
original  conveyance." " 

One  or  the  other  of  these  must,  it  seems,  be  produced  when  the 
record  is  directly  in  issue  upon  an  answer  denying  its  existence,  and 
which,  when  pleaded  alone,  is  triable  by  the  record  only.^  When  the 
record  is  only  inducement,  or,  in  other  words,  not  directly  denied  by 
the  pleadings,  it  may  be  proved  as  in  the  following  exception  : 

§  1448.  "  Exception  2d.  In  cases  where  the  record  is  not  directly 
in  issue,  but  the  action  or  defense  is  grounded  upon  some  other  mat- 
ter, and  the  record  is  mere  inducement,  but  yet  a  necessary  link  in 
the  chain  of  testimony,  or  comes  collaterally  or  incidentally  in  ques- 
tion, either  exemplified  or  sworn  copies,  made  and  compared  as  here- 
inafter mentioned,  are  admissible  in  evidence.*  It  is  not  necessary 
that  this  record  be  one  required  by  statute  to  be  kept.  It  is  suffi- 
cient that  it  is  directed  to  be  kept  by  the  proper  officer." 

§  1449.  "  Exception  M.  A  rule  of  court,  under  the  hand  of  the 
proper  officer,  as  a  clerk  of  the  supreme  or  county  court,  is  original 
and  good  evidence  of  itself,  upon  its  mere  production,  without  further 
proof,  the  same  as  an  exemplification."  This  is  called  an  office  copy. 
Copies  of   affidavits  served  an  the  opposite   party,   upon  which  to* 

'  Code  Civil  Proc.  §  933.  '  6  Cal.  674  ;  but  see  12  Mich.  431. 

"  Code  Civil  Proc.  §  935.  °  11    John.   434.     See  Infra,   {  1457. 

'  6  Wend.  ,'512.  Code  Civil  Proc.  §  959. 

'  Post,  §  1359.    6  Ind.  468.    30  Ind. 
438.    11  Hun,  226. 
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ground  a  motion,  have  also  been  held  equivalent  to  office  copies,  and 
as  such  are  admissible  in  evidence.'  A  verdict  of  a  court  of  recoid 
■without  the  judgment  or  decree  founded  upon  it,  is  not  evidence." 
But  a  verdict  in  a  justice's  court  is  evidence,  without  the  judgment; 
for  a  justice  cannot,  like  a  court  of  record,  either  arrest  a  judgment 
or  grant  a  new  trial,  but  is  bound  to  render  judgment  thereon;  and 
should  he  omit  to  do  this,  the  law  will,  itself,  attach  the  proper  judg- 
ment to  the  verdict." 

§  1450.  "  Exception  Ath.  A  proceeding  in  a  cause  before  a  justice 
of  the  peace,  though  it  is  so  far  a  record,  is  proveable  in  the  manner 
heretofore  shown.''  The  sworn  copy  of  the  justice's  docket  or  minutes 
is  admissible  only  in  the  case  of  the  justice's  death  or  absence.  If  he 
is  neither  dead  or  absent,  the  docket  itself  should  be  produced.' 
Where  the  transcript  is  to  be  read  before  the  same  justice,  it  is  suffi- 
cient that  a  certificate  be  annexed  thereto  in  the  following  form : 

"  A  copy.  COLLINS  G.  BRIGGS,  Justice  of  the  Peace." 

Where  it  is  to  be  read  elsewhere,  it  should  be  full,°  and  the  certifi- 
cate of  the  county  clerk  should  be  annexed.  This  may  be  in  the 
following  form : 

"Chenango  county,  ss. : 

"  I,  James  G.  Thompson,  clerk  of  said  county,  certify  that  E.  Ward 
Brown,  who  subscribed  the  foregoing  transcript,  was  at  the  date  of 
the  judgment  therein  mentioned,  a  justice  of  the  peace  of  the  said 
county;  that  I  am  well  acquainted  with  the  handwriting  of  said 
justice ;  and  verily  believe  that  the  signature  to  said  transcript  is 
gemiine. 

"  In  witness  whereof,  I  have  hereto  set  my  signature  and  the 
seal  of  the  county  court  of  the  county  of  Chenango,  the  iirst  day  of 
February,  1869. 

«  [l.  s.J     JAMES  G.  THOMPSON,  County  Clerkr 

This  county  clerk  should  be  the  clerk  of  the  county  in  which  the 
justice  resided  at  the  time  of  the  rendition  of  the  judgment.' 

§  1451.  The  transcript  thus  authenticated  is  evidence  in  all  courts, 
and  may  be  used  in  favor  of  the  justice  as  well  as  others,  and  this 

'  11  John.  434.     15  Kans.  236.  =  25  Barb.  195  ;  but  see  41  id.  370. 

"Bull.  N.  P.  234.    Willes.  367.  "  Post,  §  1457.     Code  CivU  Pro.  939. 

«  2  Jolin.  ISl.     See  75  N.  Y.  417.  '  8  Wend.  393. 
*  Ante,  §  1366. 
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though  it  be  made  out  after  he  has  ceased  to  be  in  office.'  It  should 
show,  on  its  face,  that  the  justice  had  jurisdiction  both  of  parties  and 
cause  of  action."  But  it  seems  the  transcript  cannot  be  received  as 
evidence  of  any  proceeding  if  there  be  no  judgment,  though  before 
the  justice  himself  his  docket  may  be  read.  The  transcript  cannot, 
of  course,  be  received  as  evidence  of  any  matters  which  the  justice 
is  not  authorized  to  enter  on  his  docket,  pursuant  to  the  statute. 
Section  3140  {ante,  §  1364)  points  out-speciiic  items  of  entry.  Section 
3141  refers  the  extent  of  the  docket  and  the  consequent  evidence 
derivable  from  it,  in  some  measure  to  the  justice's  discretion,  so  long 
as  it  is  confined  to  matter  which  properly  belongs  to  the  cause  pend- 
ing before  him.  The  justice  may,  doubtless,  state,  in  his  docket,  the 
matters  which  were  actually  tried  before  him,  and  what  was  sub- 
mitted to  or  withdrawn  from  the  consideration  of  the  court  or  jury, 
where  he  shall  deem  either  to  be  material.  His  transiript  then 
exhibits  these  facts.  So  items  of  evidence  may,  sometimes,  also 
become  a  material  subject  of  entry,  and  be  shewn  in  the  same 
manner.'  It  is  also  held,  that  where  the  parties  consented  in  court 
when  the  cause  was  submitted,  "that  when  plaintiff  returned  he 
should  have  the  privilege  of  withdrawing  the  suit,"  it  was  proper  to 
enter  the  same  in  the  docket."  But  it  is  not  part  of  the  justice's 
official  duty  to  give  process  to  an  officer,  unless  it  be  an  execution, 
and  therefore  an  entry  of  the  time,  or  to  whom  he  delivered  it,  or  by 
what  officer  it  was  served,  or  of  the  amount  of  the  officer's  fees,  in  his 
docket,  is  not  authorized  by  the  statute,  and  is  not  evidence.''  That 
he  deputized  a  person  to  serve  a  summons  is  a  proper  matter  to  be 
entered  on  his  docket." 

§  1452.  The  directions  contained  in  the  statute  must  be  strictly  fol- 
lowed in  the  frame  and  mode  of  authenticating  this  kind  of  evidence, 
or  it  will  be  inadmissible.  If  the  certificate  or  transcript  omit  to 
state  what  evidence  was  given  on  the  former  trial,  or  what  was  sub- 
mitted or  withdrawn  from  the  consideration  of  the  court  or  the  jury, 
this  may  be  proved  by  parol  evidence  on  the  oath  of  the  justice,  or 
counsel,  or  a  bystander,  &c.  This  is  the  rule  even  in  a  court  of  record.' 
The  minutes  of  evidence  made  by  a  magistrate  or  other  person  upon 

'  8  Wend.  893,  °  41  Barb.  370. 

«  5  Wend.  292.  '  16  John.  136.     2  id.  227.     Cowen  & 

»  See  13  John.  R.  184.  Hill's  Notes  to  Phil.  837  to  840, 952, 971, 

*  20  Barb.  262.  972,  and  cases  there  cited. 

'  3  Denio,  12.    15  Barb.  24. 
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a  trial,  are  no  higher  in  degree  than  their  verbal  evidence,  and,  there- 
fore, need  not  be  produced,  though  they  may  be  resorted  to  in  order 
to  refresh  the  memory  of  the  witness,  like  all  other  memoranda  made 
at  the  time  of  a  transaction.  If  the  minutes  be  original  entries  made 
at  the  time,  they  may,  on  this  being  proved  by  the  person  who  made 
them,  be  themselves  received  as  proof,  though  the  witness  may  have 
forgotten  the  facts.'  If  he  remembers  them  he  may  testify  to  them, 
even  though  he  took  no  minutes  of  the  evidence."  This  transcript  of 
the  justice,  properly  authenticated,  is  like  a  record,  conclusive  evi- 
dence, and  cannot  be  contradicted  by  parol  testimony.^  This,  of 
course,  must  be  limited  to  questions  not  involving  the  jurisdiction,  the 
want  of  which  may  always  be  shown.'' 

A  transcript  of  the  docket  in  the  office  of  a  county  clerk  of  a  judg- 
ment purporting  to  have  been  rendered  by  a  justice  of  the  peace,  with 
a  certified  copy  of  the  transcript  of  the  justice,  are  prima  facie  evi- 
dence of  the  judgment,  but  are  not  conclusive.'* 

§  1453.  In  a  suit  before  a  justice,  his  own  docket  is  admissible, 
without  proof  of  its  identity,  or  of  the  official  character  of  the  justice.' 

§  1454.  Exception  ^th.  The  right  of  proving  papers  by  sworn  copies 
is,  by  no  means,  confined  to  the  cases  mentioned  in  the  second  excep- ' 
tion.  Wherever  the  writing  to  be  proved  is  of  a  public  nature,  and 
therefore  properly  confined  to  a  single  place  for  the  inspection  of  all 
whom  it  may  concern,  a  sworn  copy  is  good  evidence. .  Thus,  not  only 
the  records,  books  and  other  papers  properly  and  officially  on  file, 
or  belonging  to  the  various  offices  of  state,  and  of  our  courts  of  jus- 
tice, are  susceptible  of  proof  in  this  manner,  but  a  great  variety  of 
others  of  inferior  importance  or  authority ;  as  tliose  in  official  custody 
of  the  clerk  of  the  board  of  supervisors,  town  clerks,  school  district 
clerks,  and  the  proper  officers  of  other  municipal  corporations.'  It  is 
necessary  that  these  sworn  copies  should  be  received  in  evidence  as 
well  for  the  security  of  the  instrument  as  for  the  convenience  of  the 
public."    It  has  been  denied  that  the  rule  extends  to  the  papers  of  a 

'  Infra,  §  1576.     1  PMl.  Ev.  221,  and  «  5  Hill,  431.     1  Denio,  432.    22  lU. 

Notes  by  Cowen  &  Hill,  550,  750  to  759,  390.     3  Iowa,  543.    Code  CivU  Pi-oe..§ 

579  to  585.     See  Code  of  Civil  Proc.  §  938. 

940.  '  1  Phil.  Ev.  424,  and  notes  1165,  6. 

=  2  Hilton,  434.  See  also  index  to  Banks'  5th  ed.  R.  S; 

»  13  John.  184.     3  Barb.  594.     6  id.  title  Evidence.     23  N.  Y.  140.    1  E.  D. 

621.    20  id.  262.    42  id.  339.  Smith,  398.      12  Cal.  50.     Code  Civil 

*  Infra,  §  1521.  Proc.  §  941.     Laws  of  1878,  ch.  219. 

■"  49  N.  Y.  35.  » 1  Phil;  Ev.  424. 
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private  corporation ;  as  a  bank,  insurance  company,  turnpike  company, 
church,  library  and  the  like.'  But  the  Code  provides  that  where  a 
party  wishes  to  prove  an  act  or  transaction  of  a  fm-eign  corporation, 
the  book  or  books  of  the  corporation  may  be  used  for  that  purpose,  as 
presumptive  evidence,  whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation ;  and  that  if  the  books  are  not  produced 
on  the  trial,  a  copy  thereof,  or  of  an  entry  therein,  may  be  used  with 
like  effect  as  the  original  book,  if  the  prescribed  notice  is  first  given 
to  the  adverse  party,  and  the  copy  is  verified  as  therein  specified." 

§  1455.  The  Code  provides  that,  "A  copy  of  a  paper  filed,  pursuant 
to  law,  in  the  ofiice  of  a  town  clerk,  or  a  transcript  from  a  record  kept 
therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evidence  with 
like  effect  as  the  original.'"  The  Revised  Statutes  contained  a  similar 
provision.''  Under  this  statute  the  clerk's  certificate  is  evidence  that 
the  copies  of  papers  and  transcripts  certified  by  him  are  true  copies  of 
the  originals,  and  nothing  more.'  The  town  clerk's  certified  copy  of  a 
personal  mortgage  is  evidence,  merely,  that  a  paper  of  which  he  gives 
the  copy  was  received  and  filed  according  to  the  endorsement  of  the 
clerk  thereon,  and  of  no  other  fact.  It  does  not  prove  the  mortgage 
itself."    The  certificate  may  be  as  follows : 

"Chenango  County,      \ 
Town  of  Norwicn,  ^ 

"  I  certify  that  the  above  is  a  copy  of  an  instrument  in  writing, 
duly  filed  in  the  office  of  the  town  clerk  of  the  said  town.  I  have 
compared  it  with  the  original  on  file  in  my  ofiice,  and  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  said  original 

"  CHARLES  H.  NASH,  Tcmn  Clerk  of  said  totm." 

§  1456.  The  Revised  Statutes  and  subsequent  laws  provide  that  a 
great  variety  of  official  certificates  may  be  read  in  evidence,  and  that 
the  transcript  of  original  -documents  in  the  hands  of  a  large  number 
of  officers  may  be  certified  by  them  so  as  to  be  read  in  evidence. 
These  are  too  numerous  to  be  specified  here.  They  can  easily  be 
referred  to  as  cases  involving  them  come  before  the  justice,  if,  indeed, 
they  are  still  in  force. 

'  1  Phil.  Ev.  424.  "  1  R.  S.  350,  §  16.     Id.  (Banks'  5thL 

"  Code  Civil  Proc.  §§  929,  930,  931.      ed.)  830. 

See  50  N.  Y.  480.  '  14  Barb.  319. 

» Code  Civil  Proc.  §  934.  °  28  N.  Y.  252.     10  Hun,  493.     39 


How.  497. 
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§  1457.  The  following  provisions  of  the  Code  of  Civil  Procedure  pre- 
scribe the  manner  of  aiithenticatiiig  copies  of  records  to  be  used  ia 
evidence : 

"  Where  a  transcript,  exemplification,  or  certified  copy  of  a  record 
or  other  paper,  is  declared  by  law  to  be  evidence,  and  special  pro- 
vision is  not  made  for  the  form  of  the  certificate,  in  the  particular 
case,  the  person  authorized  to  certify,  must  state  in  his  certificate, 
that  it  has  been  compared  by  him  with  the  original,  and  that  it  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  the  original.' 

"  If  the  officer,  or  the  court,  body  or  board,  in  whose  custody  an 
original  paper,  specified  in  the  last  section,  is  required  to  be,  by  the 
laws  of  the  state,  or  of  another  state,  or  of  the  United  States,  or  of  a 
territory  thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws, 
an  official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the 
certificate  is  made  by  the  clerk  of  a  county,  within  the  state,  it 
must  be  attested  by  the  seal  of  the  county." 

"  The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry 
made,  when  the  copy  is  used  in  the  same  court  or  before  an  of&cer 
thereof ;  or  in  the  supreme  court,  where  it  is  used  in  a  circuit  court  or 
court  of  oyer  and  terminer."^ 

Such  copies,  so  authenticated,  may  be  received  in  evidence,  though 
the  opposite  party  has  the  originals  in  court  and  offer  them.* 

§  1458.  By  act  of  congress  passed  May  26,  1790,*  the  records  and 
judicial  proceedings  of  the  courts  of  any  state  in  the  United  States, 
are  proved  or  are  entitled  to  be  admitted  in  the  courts  of  any  other  state, 
upon  being  authenticated  by  the  attestation  of  the  clerk  and  the  seal 
of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of 
tfee  judge,  chief  justice  or  presiding  magistrate,  as  the  case  may  be, 
that  the  said  attestation  is  in  due  form.  Such  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  have  the  same  faith  and  credit 
given  to  them  in  every  court  of  the  state  where  they  may  be  offered, 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  wliich 
such  records  are  taken.  And  the  judgment  of  a  sister  state  can  have 
no  greater  effect  here  than  belongs  to  it  in  the  state  where  it  was 
rendered."  If  the  state  law  makes  the  certificate  of  a  judge  a  suffi- 
cient authentication,  it  may  be  so  oertified  in  cases  in  that  state, 

'  Code  Civil  Procedure,  §  957.  *  1  Wis,  104 

"  Code  Civil  Procedure,  §  958.  "  3  R.  S.  (Btmks'  5th  ed.)  680,  note. 

s  Code  Civil  Procedure,  §  959.  '  18  N.  Y,  468, 
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notwitlistanding  the  United  States  law  above  referred  to  limits  it  to 
the  judge,  chief  justice  or  presiding  magistrate.'  In  the  absence  of 
such  a  state  law,  the  certificate  must  be  by  the  judge  mentioned 
above.' 

§  1459.  The  Code  of  Civil  Procedure  contains  full  provisions  in  rela- 
tion to  proof  of  documents  remaining  in  a  court  or  public  office  of  the 
United  States,  or  executed  or  remaining  without  the  state.'  They  can 
easjly  be  referred  to  when  necessary,  and,  therefore,  they  are  not  given 
here.  There  must  be  a  substantial  compliance  with  them ;  when  there 
is,  the  papers  may  be  read  in  evideuce.*  A  comparatively  recent 
statute,"  given  in  full,  is  as  follows :  (§1.)  In  cases  where  by 
law  the  affidavit  of  any  person  residing  in  another  state,  or  in 
any  territory  of  the  United  States,  is  required,  or  may  be  received 
in  judicial  proceedings  in  this  state,  the  same  may  be  taken  and 
certified  by  ai^y  officer  authorized  by  the  laws  of  such  state  or 
territory  to  administer  oaths,  and  take  and  certify  affidavits  to  be 
used  in  the  courts  of  record  of  such  state  or  territory.  (§  2.)  To 
entitle  such  oath  or  affidavit  to  be  read  in  the  courts  of  this 
state,  there  shall  be  stated  in  the  body  of  such  affidavit  the  name, 
residence,  age  and  occupation  of  the  deponent  or  affiant,  and  there 
shall  be  attached  to  the  jurat  or  affidavit,  a  certificate  under  the  name 
and  official  seal  of  the  clerk,  register,  prothonotary  or  other  officer 
authorized  by  the  laws  of  such  other  state,  to  make  such  certificate  of 
the  county  in  which  the  officer  taking  and  certifying  such  oath  or 
affidavit  resided,  specifying  that  such  officer  was,  at  the  time  of  taking 
such  oath  or  affidavit,  duly  authorized  to  take  the  same,  and  such 
clerk,  register,  prothonotary,  or  other  officer,  is  well  acquainted  with 
the  handwriting  of  such  officer,  and  verily  believes  that  the  signature 
to  such  jurat  or  certificate  is  genuine,  and  that  such  oath  or  affidavit 
purports  to  be  taken  in  all  respects  as  required  by  the  laws  of  such 
state  or  territory ;  and  such  oath  or  affidavit  so  taken  and  certified, 
may  be  read  in  any  court,  or  before  any  officer,  in  any  suit  or  proceed- 
ing in  this  state,  with  like  force  and  effect  asif  such  oath  or  affidavit  had 
been  taken  before  any  officer  authorized  by  law  to  take  affidavits  in 
this  state,  to  be  read  in  courts  of  record,  This  statute  supplies  a 
most  important  defect  in  our  previous  provisions,  and  makes  compara- 

'  1  Iowa,  1.     See  65  Mo.  611.  "  12  'Wend,  223.     3  Hill,  464.     Infra, 

"  1  Oregon,  49.  §  1870. 

=  Code   Civil  Procedure,   §§  942-956,  '  Sess.  Laws,  1S69,  chap.  133, 
inclusive. 
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tively  easy  what  before  was  attended  with  trouble  Eijid  expense.  A. 
state  has  the  right  to  prescribe  its  own  rules  in  these  cases,  provided 
they  are  not  inconsistent  with  the  acts  of  congress,  even  if  they 
require  less  than  those  acts.' 

§  1460.  By  chapter  270  of  the  laws  of  1850,  authorizing  the 
appointment  of  commissioners  of  deeds  to  reside  in  other  states  or 
territories  of  the  United  States,  as  amended  by  subsequent  statutes,'' 
the  proof  or  acknowledgments  of  deeds  and  affidavits,  taken  before 
them,  and  properly  certified  under  their  hands  and  seals,  are  received 
in  evidence,  if  a  certificate  of  the  secretary  of  this  state,  under  his 
hand  and  official  seal,  be  affixed  thereto  in  the  form  required  by  the 
statute.  Provisions  have  also  been  made  for  the  acknowledgment 
of  deeds  and  taking  affidavits  in  other  countries,'  and  by  volunteers 
in  the  army  of  the  United  States.*  They  are  found  at  the  places 
cited  in  the  margin. 

§  1461.  When  the  production  of  the  original,  or  the  copy  of  any 
paper  is  necessary  as  proof,  even  the  confession  of  the  party  against 
whom  it  is  intended  to  be  used,  unless  made  in  court,  will  not  dispense 
with  the  necessity  of  the  regular  proof.° 

§  1462.  Sworn  copies  are,  like  other  transcripts,  to  be  proved  by  a 
witness  who  has  himself  made  the  copy,  or  compared  it,  line  for  line, 
with  the  original,  or  who  has  examined  the  copy,  while  another  person 
read  the  original. °  He  can  generally  determine  whether  the  original 
paper  be  the  true  one  by  the  place  where,  the  person  with  whom,  or 
the  book  in  which  he  finds  it ;  and  is  to  state,  under  oath,  in  court, 
the  mode  in  which  he  examined  it,  the  same  as  if  he  were  brought 
to  prove  any  other  fact,  being  equally  subject  to  cross-examination. 
On  the  court  being  satisfied  that  the  copy  is  a  true  one,  it  is  received 
in  evidence,  if  pertinent  to  the  matter  in  issue.  But  no  copj/  of  a  copy, 
examined  as  above,  however  authenticated,  is  admissible,  provided 
the  original  be  still  in  existence.'  It  is  otherwise  if  it  be  lost,  and 
the  copy  be  therefore  resorted  to  as  secondary  evidence.' 

§  1463.  Exception  6th.     The  rule  that   the  instrument  itself  must 

'  4  Wis.  45.    7  Cal.  247.  =  1  Phil.  Ev.  386.    Notes  by  Cowen 

"  3  R.  S.  (Banks'  5th  ed.)  47,  &o.,  §^  8,  &  HiU,  1065,  1240.     6  Barh.  116. 
&c.    4  id.  607.  '  Cowen  &  Hill's  Note  to  Phil.  Ev. 

'  3  R.  S.  (Banks'  5th  ed.)  51,  &o.     4  1065, 1066.     15   Cal.  48.     12  La.  Ann. 

id.  608.     Id.  635.  835.    10  Ind.  125.     Best  on  Ev.  §  483. 

"  4  R.  S.  supra,  715.    Laws  of  1862,         =  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

chap.  471,  p.  870.  1234,  1235,  1240. 

'  e  John.  9.    10  id.  248, 
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be  produced  does  not  extend  to  mere  -written  acknowledgments  of 
facts,  or  memoranda,  or  notices.  Thus,  though  a  receipt  be  given, 
payment  may  be  proved  in  any  other  way ; '  and  so,  though  a  memo- 
randum be  made  by  a  witness,  if  he  can  remember  the  same  facts 
without  a  memorandum,  he  is  fiot  bound  to  produce  it."  Indeed  he 
is  not  allowed  to  produce  it,  nor  can  it  be  handed  to  him ; "  the  same 
rules  apply  to  an  account  book,  or  an  original  entry  touching  an 
account.*  And  a  notice,  though  in  writing,  may  always  be  proved 
by  parol."  Though,  with  the  exception  of  notices,  if  you  propose  to 
prove  their  actual  contents,  you  must  produce  the  original,  or  account 
for  its  absence  as  in  other  cases. ° 

2.  In  relation  to  instrumeiits  attested  hy  subscribing  witnesses. 

§  1464.  Any  deed,  or  other  private  contract,  or  matter  reduced  to 
writing,  and  attested  by  a  subscribing  witness  or  witnesses,  must  be 
proved  by  calling  the  witness  or  witnesses,  whose  attestation  appears 
thereto,  if  they  can  be  procured.  But  where  there  are  several  sub- 
scribing witnesses,  the  production  of  one  is  sufficient  in  all  cases,  if 
the  witness  produced  can  prove  the  regular  execution  of  the  instru- 
ment.' This  rule  has  not  been  changed  by  any  new  rules  relative  to 
the  examination  of  parties. °  A  subscribing  witness  need  not  become 
such  at  the  very  moment  of  the  execution  of  the  paper.  If  he  is  called 
in  immediately  afterward,  by  the  parties  who  acknowledged  the 
execution,  and  request  him  to  sign  as  a  witness,  it  is  enough."  But, 
-on  the  other  hand,  one  is  not  a  subscribing  witness  who  is  present 
when  the  parties  execute  a  paper,  but  is  not  then  called  as  a  subscrib- 
ing witness  and  does  not  sign  as  such  until  afterward,  and  then  with- 
out request."  A  party  to  a  contract,  or  to  the  action,  cannot  be  called 
as  a  substitute  for  the  subscribing  witness."  But  the  law  goes  no 
further,  and,  therefore,  in  cases  where  there  is  no  subscribing  witness, 
it  is  not  necessary  to  produce  the  supposed  writer  or  signer  of  a  con- 


"  32  Ark.  386.     13  Kansas.  116.  &  Hill's  Notes,  1261, 1262.     Infra,  1474, 

'  Cowen  &  Hill's  Notes  to  PhU.  Ev.  &c.     1  K.  D.  Smith,  153. 

1234,  1235,  1240.  '  33  How.  Pr.  174.     21  Barb.  158.     1 

'6Dtier,  437.     46  Barb.  400.  E.  D.  Smith,  154,     41  How.  190.     28 

"  Cowen  &  HiU's  Notes  to  Phil.    Ev.  ,Barb.  481.     7  Nev.  31.     3  Keyes,  120. 

700.                                       ■  But  see  62  111.  206.     55  Mo.  446. 

"  Cowen  &  Hill's  Notes,  1197,  1198.  "  6  Hill,  303. 

« Id.  547.  "  2  Wend.  575.     6  Hill,  305.    63  Barb. 

'  1  Phil.  Ev.  464,  465,  et  seq.     Cowen  137. 

"  3  supra,  note  2. 
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tract,  or  other  instrument,  in  order  to  prove  or  disprove  its  execution. 
This  may  be  done  by  proof  of  the  handwriting,  through  third  persons, 
■where  there  are  no  subscribing  witnesses.  Thus,  you  may  prove  the 
handwriting  of  a  justice,  to  show  that  he  issued  process ;  or  a  constable, 
to  show  liis  return ;  and  so  in  a  great  variety  of  cases.' 

To  this  branch  of  the  rule,  there  are  also  the  following  exceptions : 

§  1465.  Exception  1st.  All  conveyances  or  writings  concerning  real 
estate  proved  and  recorded,  and  all  other  instruments  proved  pursuant 
to  the  provisions  of  the  statute  are  evidence  of  themselves. 

And  when  writings  concerning  real  estate  are  recorded,  the  record, 
or  a  duly  certified  transcript,  is  also  evidence.  Either  the  original  or 
copy  is,  however,  but  presumptive  evidence  of  the  execution  of  the 
instrument,  which  may  be  rebutted." 

The  Code  provides  as  follows : 

"A  conveyance,  acknowledged  or  proved,  and  certified  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the  county 
where  it  is  offered,  is  evidence  without  further  proof  thereof.  Except 
as  otherwise  specially  prescribed  by  law,  the  record  of  a  conveyance 
duly  recorded  within  this  state,  or  a  transcript  thereof,  duly  certified, 
is -evidence,  with  like  effect  as  the  original  conveyance.^ 

"  The  certificate  of  the  acknowledgment,  or  the  proof  of  a  convey- 
ance, or  the  record,  or  the  transcript  of  the  record  of  such  a  convey- 
ance, is  not  conclusive,  and  it  may  be  rebutted,  and  the  effect  thereof 
may  be  contested  by  a  party  affected  thereby.  If  it  appears  that  the 
proof  was  taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be  received 
in  evidence  until  its  execution  is  established  by  other  competent 
proof."  ^ 

§  1466.  The  proof  or  acknowledgment  of  a  conveyance  of  real 
estate  may  be  made  before  the  following  officers,  if  made  within  the 
state ;  justices  of  the  supreme  court  in  any  part  of  the  state ;  and 
within  their  own  county,  city  or  town,  judges  of  county  courts,  mayors 
and  recorders  of  cities ;  commissioners  of  deeds  in  cities,  and  justices 
of  the  peace  in  towns,  and  notaries  public.'*  Provisions  are  also  made 
for  acknowledgments  in  other  states  of  the  Union,  in  the  Canadas 
and  England,  and  other  foreign  countries.     It  is  impossible  as  it  is 

'  1  PHI.  Ev.  223,  and  notes,  553.  ■"  Code  Civil  Proc.  §  936. 

=  Code   Civil  Proc.  §§   P35,  936.  18  '  3  R.  S.  (Banks'  5tli  ed.)  46,  §  4,  sub. 

Wis.  130.    See  47  N.  Y.  664.  1.    4  id.  603,  605. 

=  Code  Civil  Pi-oc.  §  935. 
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unnecessary  to  copy  them  or  refer  to  them  specifically.  The  principal 
ones  are  referred  to  in  the  note.'  They  can  be  cited  from  the  statutes 
or  session  laws  whenever  occasion  requires,  which  is  but  seldom  the 
case. 

§  1467.  The  Legislature  of  New  York,  in  1879,  made  an  important 
change  in  the  law  relating  to  acknowledgments  of  deeds  or  other 
written  instruments  by  married  women.  By  the  act  passed  in  that 
year  it  is  provided  that  "the  acknowledgment  by  married  women  of 
deeds  and  other  written  instruments  may  be  made,  taken  and  certi- 
fied in  the  same  manner  as  if  they  were  sole ;  and  all  acts  or  parts  of 
acts  which  require  from  them  any  other  or  different  acknowledgments 
or  certificates  thereof,  are  hereby  repealed." ' 

§  1468.  The  following  forms  of  a  certificate  of  the  proof  or  ac- 
knowledgment of  a  conveyance  of  lands,  or  other  instrument,  will 
illustrate  the  manner  in  which  they  should  be  authenticated : 

1.  By  (^  person  known  to  the  officer. 
"  county,  ss. : 

"  On  the  day  of  j  18    ,  ,  whom  I  know  to  be  the 

individual  described  in  and  who  executed  the  within  conveyance  (or 
instrument,  if  it  be  not  a  conveyance  of  land),  personally  came  before 
me  and  acknowledged  that  he  executed  the  same. 

"  ,  Justice  of  the  Peace." 

2.  By  a  person  unknmon  to  the  officer,  but  who  is  identified  by  a  witness. 
"  county,  ss. : 

"  On  the  day  of  j  18    ,  ,  personally  came  before  me 

and  acknowledged  that  he  executed  the  within  conveyance  (or  instru- 
ment) ;  and  at  the  same  time  ,  residing  in  the  town  of  , 
in  said  county,  to  me  well  known,  came  before  me,  and  being  by  me 
duly  sworn,  said  that  he  knew  the  person  making  the  said  acknoA\l- 
edgment  to  be  the  invidual  described  in,  and  who  executed  the  said 
conveyance  (or  instrument) ;   which  to  me  is  satisfactory  evidence 

thereof. 

"  ,  Justice  of  the  Peace." 

3.  By  husband  and  wife  known  to  the  officer. 
"  county,  ss.  : 

"  On  the  day  of  ,  18      ,  ,  and  ,  his  wife, 

whom  I  know  to  be  the  individuals  described  in,  and  who  executed 

'  3  R.  S.  supra,  46,  &c.    Laws  of  1867,         '  Laws  of  1879,  chap.  249. 
chap.  557,  p.  1515.  _.  . 
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the  within  conveyance  (or  instrument),  personally  came  before  me,  and 
severally  acknowledged  that  they  executed  the  same. 

"  Justice  of  the  Peace." 

4.  Sy  husband  and  wife,  both  unknown  to  the  officer,  and  identified  by  a 

witness. 
"  county,  ss. : 

"  On  the  day  of  18     ,  ,  and  ,  his  wife,  person- 

ally came  before  me  and  severally  acknowledged  that  they  executed 
the  within  conveyance  (or  instrument).     At  the  same  time  ,  resid- 

ing in  the  town  of  ,  in  said  county,  to  me  well  known,  came 

before  me,  who  being  by  me  duly  sworn,  said  that  he  knew  the  per- 
sons making  the  said  acknowledgments  to  be  the  same  individuals 
described  in,  and  who  executed  the  within  conveyance  (or  instrument), 
which  to  me  is  satisfactory  evidence  thereof. 

"  ,  Justice  of  the  Peace." 

5.  By  husband  and  wife;   the  husband  known  to  the  offi,cer,  the  wife 

unknown,  and  identified  by  a  witness. 

"  county,  ss. : 

"On  the  day  of  ,18     ,  ,  and  ,  his  wife,  per- 

sonally came  before  me  and  severally  acknowledged  that  they  exe- 
cuted the  within  conveyance  (or  instrument).  I  know  the  said  to 
be  one  of  the  individuals  described  in,  and  who  executed  the  same. 
At  the  same  time  ,  residing  in  the  town  of  ,  in  said  county, 
to  me  well  known,  came  before  me,  and,  being  by  me  duly  sworn,  said 
that  he  knew  the  said  ,  who  made  the  said  acknowledgment,  to 
be  the  same  individual  described  in,  and  who  executed  the  within 
conveyance  (or  instrument),  which  is  to  me  satisfactory  evidence 
thereof. 

"  ,  Justice  of  the  Peace." 

6.  Sy  four  persons  ;  two  known  and  two  identified. 
"  county,  ss. : 

"  On  the  day  of  ,  18     ,  and  ,  personally  came 

before  me,  and  severally  acknowledged  that  they  executed  the  within 
conveyance  (or  instrument).     At  the  same  time  ,  residing  in  the 

town  of  ,  in  said  county,  to  me  well  known,  dame  before  me,  and, 

being  by  me  duly  sworn,  said  that  he  knew  and  ,  two  of  the 

persons  making  the  said  acknowledgment,  to  be  two  of  the  indi- 
viduals described  in,  and  who  executed  the  within  conveyance  (or 
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instrument),  which  is  to  me  satisfactory  evidence  thereof.     I  know 
and  ,  the  other  two  persons  making  the  said  acknowledg- 

ment, to  be  the  other  two  persons  described  in,  and  who  executed  the 
said  conveyance  (or  instrument). 

"  ,  Justice  of  the  Peace." 

7.  By  a  person  conveying  hy  mrtue  of  a  power  of  attorney. 
"  county,  ss.: 

"  On  the  day  of  ,  18    ,  personally  came  before  me 

and  acknowledged  that  he  executed  the  within  conveyance  (or  instru- 
ment), as  the  act  and  deed  of  ,  therein  described,  by  virtue  of  a 
power  of  attorney  duly  executed  by  the  said  ,  bearing  date  the 

day  of  ,  in  the  year  18     ,  recorded  in  the  ofBice  of  the 

clerk  of  the  county  of  .     I  know  the  said  ,  who  made 

the  said  acknowledgment,  to  be  the  same  individual  who  executed 
the  within  conveyance  {ov  instrv/ment).  {Or  if  the  person  is  unknown  to 
the  justice,  and  is  identified,  then  say  :)  At  the  same  time  ,  residing 

in  the  town  of  ,  in  said  county,  to  me  well  known,  came  before  ' 

me,  and  being  by  me  duly  sworn,  said  that  he  knew  the  person  who 
made  the  said  acknowledgment  to  be  the  same  individual  who  exe- 
cuted the  within  conveyance  (or  instrwnient),  which  is  to  me  satisfac- 
tory evidence  thereof. 

"  ,  Justice  of  the  Peace." 

8.  By  a  deputy  sheriff,  of  a  deed  executed  by  him  in  the  name  of  the 

sheriff. 
"  county,  ss.: 

"  On  the  day  of  >  18     ,  ,  whom  I  know  to  be  the 

individual  described  in,  and  who  executed  the  within  conveyance, 
personally  came  before  me,  and  acknowledged  that  he,  as  a  general 
deputy  of  ,  the  sheriff  of  the  said  county,  executed  the  within 

conveyance  in  the  name,  and  as  the  act  and  deed  of  the  said  sheriff. 

"  ,  Justice  of  the  Peace." 

9.  Proof  by  a  subscribing  witness,  known  to  the  justice. 

"  county,  ss.: 

"  On  the  day  of  >  18    ,  ,  with  whom  I  am  personally 

acquainted,  came  before  me,  and  being  by  me  duly  sworn,  said  that 

he  was  a  resident  of  the  town  of  ,  in  said  county,  that  he  saw 

execute  the  within  conveyance  (or  instrument),  that  he,  the  said 

,  subscribed  his  name  thereto  as  a  witness,  and  that  he  knew 
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the  said  to  be  the  person  described  in,  and  who  executed  the 

said  conveyance  (or  insLrument). 

"  ,  Justice  of  the  Peace." 

10.  Bi/  a  subscribing  witness  unknown  to  the  justice,  but  identified  by 

another  witness. 
"  county,  ss.: 

"  On  the  day  of  ,  18    ,  ,  came  before  me,  and  being 

by  me  duly  sworn,  said  that  he  resided  in  the  town  of  ,  in  the 

said  county,  that  he  saw  execute  the  within   conveyance  (or 

nistrument),  that  he,  the  said  ,  subscribed  his  name  thereto  as  a 

witness,  and  that  he  knew  the  said  to  be  the  person  described 

in,  and  who  executed  the  said  conveyance  (or  instrument).  At  the 
same  time,  ,  residing  in  the  town  of  ,  in  said  county,  with 

whom  I  am  personally  acquainted,  came  before  me,  and  being  by  me 
duly  sworn,  said  that  he  knew  the  said  to  be  the  same  person 

who  was  the  subscribing  witness  to  the  within  conveyance  (or  instrur 
ment),  which  is  to  me  satisfactory  evidence  thereof. 

"  ,  Justice  of  the  Peace.'' 

11.  Sy  a  subscribing  vjitness,  as  to  the  identity  of  the  husband,  and 
acknowledgment  by  the  wife — wife  and  subscribing  witness  both  known 
to  the  justice. 

"  county,  ss. : 

"  On  the  day  of  >  18     ,  ,  with  whom  I  am  per- 

sonally acquainted,  came  before  me,  and  being  by  me  duly  sworn, 
said  that  he  resided  in  the  town  of  ,  in  the  said  county,  that 

he  saw  execute  the  within  convey a,nce  (ov  instrument),  th.a,t  he 

subscribed  his  name  thereto  as  a  witness,  and  that  he  knew  the 
said  to  be  one  of  the  individuals  described  in,  and  who  exe- 

cuted the   within  conveyance  (or  instrument).     At  the   same  time, 
,  wife  of  the  said  ,  whom  I  know  to  be  the  same  indi- 

vidual described  in,  and  who  executed  the  said  conveyance  (or  instru- 
ment), came  before  me,  and  acknowledged  that  she  executed  the 
within  conveyance  (or  instrument). 

"  ,  Justice  of  the  Peace." 

12.  By  a  subscribing  witness,  as  to  the  identity  of  the  husband  and 
acknowledgment  by  the  wife — wife  and  subscribing  witness  unknown  to 
the  justice,  but  identified  by  another  witness.         ■  , 

"  county,  ss. : 

"On  the  day  of  ,  18     ,  came  before  me,  and 

being  by  me  duly  sworn,  said  that  he  resided  in  the  town  of  > 
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in  the  said  county,  that  he  saw  execute  the  within  conveyance 

(or  instrument),  that  he  subscribed  his  name  thereto  as  a  witness,  and 
that  he  knew  the  said  to  be  the  person  described  in,  and  who 

executed  the  said  conveyance  (or  instrument).    At  the  same  time, 
,  the  wife  of  the  said  ,  came  before  me,  and  acknowl- 

edged that  she  executed  the  within  conveyance  (or  instrument).  At 
the  same  time,  ,  residing  in  the  town  of  ,  in  the  said 

county,  with  whom  I  am  personally  acquainted,  came  before  me,  and 
being  by  me  duly  sworn,  said  that  he  knew  the  said  to  be  the 

same  person  who  was  a  subscribing  witness  to  the  within  conveyance 
(or  instrument),  and  that  he  also  knew  the  said  ,  who  made  the 

said  acknowledgment,  to  be  the  individual  described  in,  and  who 
executed  the  within  conveyance  (or  instrument),  which  to  me  is  satis- 
factory evidence  thereof. 

"  ,  Justice  of  the  Peace." 

§  1469.  The  foregoing  forms  will  serve  a  double  purpose  by  inform- 
ing the  justice  as  to  the  mode  of  proof  required  by  the  statute  in 
order  to  the  admission  of  conveyances  in  evidence,  and  at  the  same 
time  furnishing  him  with  the  precedents  necessary,  in  most  cases,  to 
be  used  in  discharging  the  duties  imposed  upon  him  in  the  acknowl- 
edgment and  proof  of  deeds.  None  of  them  need  be  followed  exactly. 
A  substantial  compliance  with  the  statute  requirements  is  all  that  is 
necessary.' 

§  1470.  The  statute  originally  provided  that,  "  where  any  convey- 
ance shall  be  proved  or  acknowledged,  before  any  judge  of  the  county 
courts,  not  of  the  degree  of  counselor-at-law,  in  the  supreme  court, 
or  before  any  commissioner  of  deeds  appointed  for  any  county  or 
city,  it  shall  not  be  entitled  to  be  read  in  evidence,  or  to  be  recorded, 
in  any  other  county  than  in  that  which  such  judge  or  commissioner 
shall  reside,  unless  in  addition  to  the  preceding  requisites,  there  shall 
be  subjoined  to  the  certificate  of  proof  or  acknowledgment,  signed  by 
such  judge  or  commissioner,  a  certificate  under  the  hand  and  official 
seal  of  the  clerk  of  the  county,  in  which  such  judge  or  commissioner 
resides,  specifying  that  such  judge  or  commissioner  was,  at  the  time 
of  taking  such  proof  or  acknowledgment,  duly  authorized  to  take  the 
same,  and  that  the  said  clerk  is  well  acquainted  with  the  handwriting 
of  such  judge  or  commissioner,  and  very  believes  that  the  signature 

'  27  How.  Es,  £..  389.     Supra,  §  1459. 
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to  the  said  certificate  of  proof  or  acknowledgment  is  genuine.'"  By 
the  judges  of  the  county  courts  mentioned  in  the  statute  were  meant  the 
judges  of  the  late  courts  of  common  pleas.  Those  judges,  under  the 
laws  existing  prior  to  the  present  constitution,  when  of  the  degree  of 
counselor-at-law  in  the  supreme  court,  had  the  power  of  supreme  court 
commissioners,  and  their  certificates  as  such,  required  no  authentica- 
tion in  the  manner  specified  in  the  statute.  The  county  judges,  under 
the  existing  constitution,  are  vested  with  power  to  perform  all  acts 
which  could  have  been  done  at  chambers  by  any  judge  of  the  late 
court  of  common  pleas  of  the  degree  of  counselor  of  the  supreme  court." 
Under  the  provisions  of  this  statute,  a  certificate  of  proof  or  acknowl- 
edgment of  an  instrument  before  a  county  judge,  gives  it  the  same 
degree  of  credit  as  if  before  a  justice  of  the  supreme  court. 

§  1471.  The  clerk's  certificate  when  necessary,  should  be  in  the 
following  form: 

"  county,  \ 

Cl&rVs  Office,         ^ 

"  I,  ,  clerk  of  county,  certify  that  ,  whose  name  is 

signed  to  the  subjoined  certificate  of  proof  (or  ackmmledgment),  was  at 
the  time  when  the  same  purports  to  have  been  taken,  a  justice  of  the 
peace  of  the  said  county,  and  duly  authorized  to  take  the  same.  And 
I  further  certify  that  I  am  well  acquainted  with  the  handwriting  of 
the  said  ,  such  justice  as  aforesaid,  and  verily  believe  that  the 

signature  to  the  said  certificate  of  proof  (or  acknowledgment)  is  genuine. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
official  seal  of  the  clerk  of  the  said  county,  the  first  day  of  January, 
.1869. 

"  [l.  s.]  ,  Clerk  of  county." 

§  1472.  An  acknowledgment,  or  proof,  before  a  man  who  styles 
himself  a  judge,  commissioner;  or  other  officer  having  authority  to 
take  such  proof  or  acknowledgment,  is,  prima  facie,  evidence  that 
he  was  such ;  and  it  is  not  necessary  for  a  person  who  offers  a  writing, 
so  acknowledged,  to  produce  the  commission  of  the  officer  who  took 
the  proof  or  acknowledgment,  or  to  give  any  further  evidence  to  prove 
his  authority,  until  some  evidence  is  given  on  the  other  side  to  render 
that  fact  questionable.' 

=  1  R.  S.  759,  §  18.    3  id.  (Banks'  5th  '  24  Wend.  87.    See  on  the  subject  of 

ed. )  50.  this  exception  more  at  large.    Cowen  & 

"  Laws  1847,  oh.  470,  }  27.     3  R.  S.  Hill's  Notes  to  Phil.  Ev.  1252  to  1258. 

(Banks' 5th  ed.)  306,  §  32.  Infra,  §  1386.     39  Ga.  22. 
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§  1473.  Exception  2d.  If  a  party  has  admitted  the  execution  of  a 
■written  contract,  not  under  seal,  this  dispenses  with  the  production 
of  the  subscribing  witness,'  though  it  is  otherwise  of  a  sealed  con- 
tract;" the  admission,  in  the  first  case,  ought  to  be  direct  and 
explicit ;  for  where  A.  demanded  payment  of  a  note  of  the  defend- 
ant, but  did  not  show  it,  nor  state  the  amount  nor-  date,  and  the 
defendant  said  he  had  given  a  note  to  H.,  which  he  would  pay  at  a 
future  day,  this  was  held  insufficient  to  dispense  with  the  production 
of  the  subscribing  witness.^  This  exception  is  peculiar  to  this  state  ; 
and  even  here,  it  has  been  doubted  whether  it  extends  beyond 
negotiable  paper.*  It  is  difficult  to  maintain  it  on  principle ;  and  the 
authorities  elsewhere  demand  the  subscribing  witness,  notwithstand- 
ing the  party's  acknowledgment,  whether  the  instrument  be  sealed 
or  unsealed. ° 

§  1474.  An  exception  to  both  branches  of  the  rule  is,  where  the  best 
evidence  is  out  of  the  party's  power.  If  the  subscribing-  ^/^tnesses 
are  all  incapable  of  being  examined,  the  course  is  to  yvjve  their 
handwriting,  or  the  handwriting  of  one  of  them,  wbjcli.  latter  is 
enough.  This  course  may  be  taken,  where  the  subscribing  witnesses 
are  dead,  or  blind,  or  insane,  or  infamous,  where  they  have  become 
incompetent  after  subscribing,  or  where  they  are  out  of  the  jurisdic- 
tion of  the  court,  so  as  not  to  be  the  subjects  of  a  subpoena."  It  is  so 
in  relation  to  a  justice's  court ;  if  the  subscribing  wituess  be  neither 
in  the  county  where  the  cause  is  tried,  nor  in  the  adjoining  county, 
this  lets  in  inferior  proof.  The  party  need  not  issuei  a  commission.' 
And  so  in  all  cases  where  the  witness  cannot  be  found  after  strict  and 
diligent  inquiry.'  Where  the  execution  of  a  mortgage  was  witnessed 
by  the  justice  of  the  peace  before  whom  the  suit  is  brought,  the  dis- 
ability of  the  justice  to  be  sworn  as  a  witness  in  a  cause  before  him- 
self, it  is  held  in  Michigan,  is  not  enough  to  admit  other  evidence  of 
its  execution."     If  an  instrument  is  executed  and  witnessed  out  of  the 

'2  John.  451.     16  id.  201.  Barb.  158.     3  Cal.  427.     27  id.  300.    8 

""  3  John.  477.     16  id,   201.     2  "Wend.  Ohio  (N.   S.)  586.     Notes  to  Phil  Bv. 

575.    1  Hilton,  218.  1293  to  1299.     1  Mood.  &  R.  258 ;  but 

'  See  Cowen  &  Hill's  Notes  to  Phil,  see  2  id.  262  as  to  a  blind  ma.i. 

Ev.  1263, 1265.     16  John.  201.     See  also  '  1  Phil.  Ev.  473.     12  John.  188.    5 

4  Denio,  131.     5  id.  51.  Barb.  449.     10  id.  377,   and  Cowen  & 

.'  Cowen   &  Hill's  Notes  supra,   also  Hill's  Notes  to  Phil.  Ev.  1294. 

text,  of  1  Phil.  Ev.  465.  =  1  Phil.  Ev.  473,  and  Cowen  &  Hill's 

°  1  Phil.  Ev.  473,  474,  and  Cowen   &  Notes,  1294. 

Hill's  Notes,  1263,  1265.  °  5  Mich.  218. 

"12  John.  188.     5  Cowen,   383,     21 
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state,  by  parties  then  residing  out  of  the  state,  and  who  have  never 
been  therein,  there  is  sufficient  to  raise  the  presumption  that  the  sub- 
scribing witnesses  are  out  of  the  state,  to  let  in  secondary  evidence  of 
the  execution.'  If  a  person  is  a  subscribing  witness  to  a  note  exe- 
cuted by  one  who  makes  his  mark,  and  the  witness  then  buys  and 
sues  the  note,  he  cannot  recover  on  proof  of  his  own  handwriting  as 
such  witness.'  Besides  such  evidence  as  the  above,  that  a  witness  is 
out  of  the  state,  or  out  of  the  jurisdiction  of  the  court,  it  maybe  shown 
that  he  cannot  be  found  therein,  after  due  inquiry,  such  as  a  prudent 
man  would  make ;  or  that  the  witness  said  that  his  residence  was  out 
of  the  state,  or  out  of  the  jurisdiction  of  the  court.^ 

§  1475.  When  a  deed,  on  its  face,  has  anything  to  excite  a  suspicion 
of  fraud,  the  mere  proof  of  the  handwriting  of  a  subscribing  witness, 
who  has  died,  is  not  sufficient  evidence  to  entitle  it  to  be  read.  The 
party  offering  it  must,  in  such  a  case  in  addition  to  the  proof  of  the 
signature  of  the  attesting  witness,  give  evidence  explaining  the  sus- 
picious circumstances,  or  to  prove  the  identity  of  the  grantor.'  And 
where  the  instrument  is  given  in  evidence  on  proof  of  the  handwrit- 
ing of  the  subscribing  witness  alone,  the  adverse  party  may  give  evi- 
dence of  the  witness'  bad  character,  or  show  his  subsequent  declara- 
tions that  the  instrument  was  a  forgery.  If  the  force  of  the  attesta- 
tion clause  be  thus  attacked,  and  the  instrument  purports  to  have 
been  signed  by  a  marksman,  it  may  be  fortified  by  resorting  to  col- 
lateral circumstances,  as  a  recognition  of  it  by  the  alleged  maker.'  In 
like  manner,  the  general  character  of  a  deceased  attesting  witness,  by 
whom  a  deed  is  proved,  may  be  attacked  and  defended,  in  order  to 
impeach  or  to  establish  the  deed." 

§  1476.  If  the  subscribing  witness  has  forgotten  the  circumstances, 
but  recognizes  his  signature,  and  from  that  has  no  doubt  he  saw  the 
instrument  executed,  or  that  it  was  acknowledged  to  him,  this  is  suffi- 
cient proof  of  its  execution.' 

§  1477.  Temporary  illness  is  not  an  excuse  for  proving  the  witness' 
handwriting ;  but  the  course  is,  in  such  a  case,  to  put  of  the  trial,' 
though  it  has  been  said  that,  perhaps,  some  instance  of  sickness  might 
be  an  excuse.'    When  a  justice  has  exhausted  his  power  of  adjoum- 

'  26  Cal.  393.     See  also  27  id.  238.  '  13.  Wend.  491. 

"  21  Barb.  600.  =  1  Phil.  Ev.  473,  474,  and  Cowen  & 

'  19  Wend.  162.     5  Barb.  449.  HiU's  notes,  1299.     1  Stark.  Ev.  Am. 

*  25  Wend.  259.  ed.  of  1837,  p.  327.    81  Penn.  St.  406. 

■^  2  Hill,  609,  and  note  a,  612.  »  4  Taunt.  47. 

« 2  Hill,  259. 
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ment,  and  a  witness  is  absent  througli  sickness,  even  though  it  be 
temporary,  that  may  form  an  excuse.  It  is  held  in  this  state  that, 
after  the  witness'  attendance  is  excused,  the  next  best  evidence  is 
proof  of  his  handwriting,  and  if  you  excuse  the  proof  of  that,  then 
next  the  party's  handwriting,  or  other  facts  touching  the  execution. 
This,  however,  cannot,  of  course,  be  required  when  the  witness  denies 
the  attestation,  or  any  knowledge  of  the  execution,  or  where  the  name 
of  a  fictitious  person,  or  a  person  without  the  knowledge  or  consent 
of  the  parties,  is  inserted ;  or,  if  after  dilligent  effort,  the  witness  can 
neither  be  produced,  nor  his  handwriting  proved.  In  these  and  like 
cases  you  prove  the  instrument  just  as  if  there  were  no  attesting  wit- 
ness.' But  without  proof  of  these  facts,  or  some  of  them,  mere  proof 
of  the  handwriting  of  the  party  bound  by  the  instrument  will  not 
render  it  admissible.''  A  record,  when  lost  or  destroyed  may,  like  any 
other  writing,  be  proved  by  secondary  evidence.  After  the  loss  of 
the  record  is  shown,  its  contents  may  be  shown  by  any  witness  who 
knew  them."  Where  it  has  been  proved  that  a  deed  once  existed,  but 
has  been  lost,  and  no  attempt  is  made  to  make  title  under  the  deed, 
but  simply  to  prove  a  covenant  of  the  grantee  contained  therein,  it  is 
not  necessary  that  the  subscribing  witness  to  the  deed,  or  the  officer 
before  whom  the  acknowledgment  was  taken  should  be  produced,  or 
that  there  should  bo  evidence  of  the  impracticability  of  obtaining  their 
testimony,  other  satisfactory  proof  of  the  covenant  being  offered.'  If 
the  testimony  of  neither  of  the  subscribing  witnesses  can  be  obtained, 
proof  of  the  handwriting  of  the  grantor  is  admissible  without  first 
proving  the  handwriting  of  the  witnesses.' 

In  like  manner,  if  the  instrument  wanted  in  evidence  be  out  of  the 
power  of  the  party,  as  if  it  be  lost  or  destroyed  without  his  wilful 
default,  or  is  out  of  the  reach  of  a  subpoena  duces  tecum,  or  is  in  the 
hands  of  the  opposite  party,  upon  proving  either  of  these  facts,  "h  sworn 
copy  or  parol  evidence  is  admissible."  A  proper,  that  is  a  dilligent 
and  bona  fide,  search  must  be  made  for  them  before  papers  are  treated 
as  lost.'     A  party  who  has  voluntarily,  and  without  fraud  or  mistake, 

'  1  Phil.  Ev.  475,  6.     Cowen  &  HiU's  24  id.  156.      Id.  166.      31  id.  238.     4 

Notes,  1305,  6.     29  Iowa,  512.  Mich.  609.     6  Minn.  375.     6  Cal.  460. 

»  54  Ga.  146.     31  Ohio  St.  265.  18  id.  165.     19  id.  683.     8  Ind.  118.     9 

'  74  111.  44.  id.  216.     13  id.  339.     16  id.  238.    5  Wis. 

« 27  N.  J.  Eq.  347.  483.     13  id.  677.     7  id.  131.     6  Eosw. 

6  65  Me.  273.  213.     17  Iowa,  421.     3  Greene  (Iowa), 

'  1  Phil.  Ev.  439, 451, 452,  and  Cowen  268. 

&  Hill's  Notes,  1214,  1215.     20  III.  129.  '  10  Barb.  376.     6  Cal.  460.    8  Ind. 
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destroyed  a  paper  cannot  be  allowed  to  prove  its  contents  by  parol,' 
But  if  he  has  so  destroyed  it  through  the  procui-ement,  or  because  he 
■was  compelled  to  do  so  by  the  other  party,  its  contents  may  be  proved 
by  parol.  The  bare  fact  that  the  party  offering  secondary  evidence 
of  the  contents  of  a  written  instrument  voluntarily  destroyed,  it  does 
not  preclude  his  proving  the  contents  if  the  circumstances  of  its 
destruction  are  consistent  with  an  honest  purpose.''  The  rule  that  a 
party  who  has  destroyed  written  evidence  in  his  favor  cannot  after- 
ward be  allowed  to  give  evidence  of  the  contents  of  the  writing  in  an 
action  brought  by  him,  founded  on  the  writing,  does  not  apply  to  a 
case  in  which  the  writing  was  destroyed  when  it  was  not  likely  to 
become  evidence  in  his  favor;  as,  for  example,  a  note  paid  and 
delivered  up  to  the  maker.'  In  fact,  where  past-due  notes  are  sur- 
rendered up  and  new  ones  given  in  their  place,  secondary  evidence  of 
the  contents  of  the  surrendered  notes  is  competent,  as  they  are  pre- 
sumed to  have  been  destroyed  as  valueless  when  given  up.' 

The  same  rule  applies  where  notes  were  destroyed  for  a  particular 
purpose  other  than  cancelling  them."  When  proved  by  parol  in  such 
cases,  the  proof  need  not  establish  it  word  by  word.  It  is  sufficient  if 
the  contents  are  stated  with  precision,  and  pointedly  and  clearly,  so 
that  no  reasonable  doubt  exists  as  to  the  substance  of  the  material 
parts." 

In  addition  to  this,  satisfactory  evidence  must  be  given  of  the 
genuineness  of  the  paper,  its  signature,  &c.'  That  a  paper  was  last 
seen  in  the  hands  of  a  person  out  of  the  state,  is  sufficient,  in  Cali- 
fornia, to  admit  secondary  evidence  of  its  contents.'  But  this  is  not 
the  rule  in  Kansas.'  Where  a  party  has  made  a  case  for  the  intro- 
duction of  secondary  evidence  of  the  contents  of  an  instrument,  it  is 
not  necessary  to  call  the  subscribing  witness.  His  office  is  to  prove 
the  execution  of  the  paper,  not  its  contents.'" 

§  1478.  Though  the  paper  lost  be  a  negotiable  promissory  note,  yet 
the  plaintiff  may  recover  thereupon  upon  giving  the  security  required 
by  the  statute,  unless  it  be  shown  affirmatively  that  the  note  was 

118.     9Ind.  323.  4  Minn.  515.     Infra,          »  2  Keyes,  21.    5  Cal.  467.    19  El.  626. 

§  1484.  23  id.  97.    See  28  Barb.  543.    65  N.  Y. 

'  See  note  (1)  supra.     4  Wis.  1.     9  Cal.      125. 

430.     7  Ind.  178.  12  "Wend.  173.                     ■"  28  Barb.  543.     6  Cal.  108.    9  Ind. 

'  57  Ind.  115.  323.     39  Texas,  103.     56  N.  Y.  618. 

=  C8  N.  C.  46.  »  8  Cal.  49. 

'  43  N.  Y.  209,  73  id,  473.    70  id,  280,          » 10  Kans.  184. 

"  10  Cal.  126.  "  26  Mich.  500. 
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negotiable,  and  has  been  negotiated ;  for  this  will  not  be  presumed 
against  the  plaintiff.'  The  Code  of  Civil  Procedure  contains  the  fol- 
lowing provisions  in  relation  to  the  proof  of  lost  instruments : '' 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negotiable 
promissory  note  or  bill  of  exchange,  upon  which  the  action,  or  a 
counterclaim  interposed  in  the  action,  is  founded,  was  lost,  while  it 
belonged  to  the  party  claiming  the  amount  due  thereupon,  he  may 
prove  the  contents  thereof,  by  parol  or  other  secondary  evidence, 
and  may  recover  or  set  off  the  amount  due  thereupon,  as  if  it  was 
pi'oduced.  But  for  that  purpose,  he  must  give  to  the  adverse  party  a 
written  undertaking,  in  a  sum  fixed  by  the  judge  or  the  referee,  not 
less  than  twice  the  amount  of  the  note  or  bill,  with  at  least  two  sure- 
ties, approved  by  the  judge  or  referee,  to  the  effect,  that  he  will 
indemnify  the  adverse  party,  his  heirs  and  personal  representatives, 
against  any  claim  by  any  other  person,  on  account  of  the  note  or  bill, 
and  against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

But  where  an  action  is  prosecuted  or  defended  by  the  people  of  the 
state,  or  by  a  public  officer  in  their  behalf,  the  people  or  the  public 
officer,  may  prove  the  contents  of  a  lost  note  or  bill  of  exchange,  by 
parol  or  other  secondary  evidence,  and  may  recover  or  set-off  the 
amount  due  thereupon,  without  giving  any  security  to  the  adverse 
party. 

Under  this  statute,  a  check  is  a  bill  of  exchange.'  And,  also,  the 
statute  applies  only  to  notes  or  bills  that  have  been  "lost."  Con- 
sequently, where  a  note  has  been  destroyed,  no  undertaking  need  be 
given.'  It  is  held  in  Indiana,  that  where  a  bill  payable  to  bearer,  or 
to  a  particular  individual,  or  to  his  order,  and  by  him  endorsed  in 
blank,  has  been  lost  before  its  maturity,  the  claimant  cannot  recover 
without  indemnifying  the  acceptor;  but  otherwise  in  the  case  of  a 
bill  lost  after  maturity.'  And  in  California,  it  is  held  that  the  indem- 
nity must  be  given  when  negotiable  paper  is  either  lost  or  destroyed." 
In  Indiana,  it  is  also  held  that  where  a  negotiable  note  is  lost  after 
being  put  into  circulation,  but  before  due,  there  must  be  proof  both 
of  the  loss  and  that  it  was  not  endorsed ;  aliter,  if  lost  after  due.'  As 
to  prof  of  loss,  see  the  preceding  section.  (Also,  3  Ind.  11.)  The 
undertaking  may  be  in  the  following  form : 

•  10  John.  104.     12  "Wend.  173.     3  id.  °  3  E.  D.  Smith,  548. 

344.  '  16  K.  Y.  582. 

'  Code  Civil  Procedure,  §§  1917, 1918.  '  18  Ind.  183. 

See  2  R.  S.  406.     3  id.  (Banks'  5th.  ed.)  "  4  Cal.  37.     5  id.  483, 

690,  691,  §5  105,  106,  108.  '  7  Ind.  128. 
56 
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"JUSTICES'  COURT. 


,  plaintiff, 

ag-t. 
,  defendant. 


"  Whereas,  on  the  day  of  ,18    ,  ,  the  above  named 

plaintiff,  commenced  an  action  against  ,  the  above  named  defend- 

ant, in  justices'  court  of  the  of  ,  before  ,  Esq., 

a  justice  of  the  peace  in  and  for  the  of  ,  upon  a  promissory 

note  made  by  the  said  defendant  to  the  said  ,  or  order,  for 

dollars  and        cents,  dated  about  the  day  of  ,  18    ,  which 

the  said  alleges  is  lost. 

"Now,  therefore,  the  said  ,  plaintiff,  and  ,  of  the  of 

,  in  the  of  ,  and  ,  of  ,  in  the  of 

,  as  his  sureties,  do  hereby  jointly  and  severally  undertake  ia 
the  sum  of  $  ,  that  the  said  shall  and  will  indemnify  the 

said  ,  his  heirs  and  personal  representatives,  against  any  claim 

by  any  other  person,  on  account  of  said  note,  and  against  all  costs  and 
expenses,  by  reason  of  such  claim. 

"Dated  the  day  of  ,  18     . 

"  county  of  ,  ss. : 

"  ,  subscriber    to  the  foregoing  undertaking,  being  sworn,  say 

that  he  resident    of  and  a  holder    within  the  state 

of  New  York,  and  worth  the  sum  of  dollars  over  and  above 

all  debts  and  liabilities  which  he  owes  or  has  incurred,  exclusive 

of  property  exempt  by  law  from  levy  and  sale  under  an  execution. 
"  Subscribed  and  sworn  to  before  me, 

this  day  of  ,  18     . 

"  ,  Justice  of  the  Peace." 

"  county  of  ss. : 

"  On  the  day  of  18     ,  before  me  personally  came 

and  ,  to  me  known  to  be  the  individuals  described  in  and  who 

executed  the  foregoing  undertaking,  and  severally  acknowledged  that 
they  executed  the  same.  ' 

"  ,  Justice  of  the  Peace." 

"  I  approve  of  the  form  and  manner  of  execution  of  the  foregoing^ 
undertaking,  and  of  the  sufficiency  of  the  sureties. 

"  Dated  the  day  of  ,  18     .  ; 

"  ,  Justice  of  the  Pectee."   ^ 
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§  1479. .  If  the  opposite  party  have  the  paper,  before  you  are  enti- 
tled to  give  inferior  evidence,  you  must  give  him  reasonable  notice, 
either  written  or  oral,  to  produce  it  upon  the  trial,  unless  it  appear 
that  he  has  it  in  court ;  for  then  to  require  previous  notice  would  be 
idle.'  A  case  holds  that  a  party  is  not  bound' to  produce  a  paper 
without  previous  notice,  even  if  he  has  it  in  court;  because  the  object 
of  the  notice  is  not  merely  to  obtain  the  paper,  but  also  to  allow  the 
party  notified  to  produce  it,  an  opportunity  to  introduce  evidence  to 
explain  it,  or  disprove  it.'  If  the  notice  has  been  given  and  the  paper 
is  not  produced  by  the  part ",  the  inferences  are  strong,  and  all  pre- 
sumptions, so  far  as  its  contents  are  concerned,  are  against  him.'  If 
the  document  has  been  proven  on  an  examination  de  bone  esse,  the 
party  is  not  obliged  to  produce  it  till  he  offers  it  in  evidence ;  but  if . 
not  produced  on  call,  parol  evidence  of  its  contents  may  be  given.* 

If  in  writing  the  notice  may  be  in  the  following  form : 

"JUSTICE'S  COURT  — Lewis  E.  Carpenter,  Justice. 


James  Jackson, 

agt. 
Eichard  Roe. 


"  Sir :  You  are  required  to  produce  in  evidence,  on  the  trial  of  this 

cause,  a  certain  execution  issued  by  P.  G.,  Esq.,  a  justice  of  the  peace, 

in  my  favor  against  Ira  Fenn,  and  all  other  papers  in  your  custody  or 

power  relating  to  the  matter  in  controversy  in  this  cause,  or  inferior 

evidence  will  be  given  of  their  contents. 

"JAMES  JACKSON. 
"  Dated  September  9,  1870. 

"To  the  above  named  defendant." 

The  general  clause  of  this  notice  is,  of  itself,  insufficient.  The 
paper  should  be  distinctly  pointed  out  in  some  way  to  the  under- 
standing of  the  party..  A  notice  requiring  him  to  produce  a  letter 
written  by  the  plaintiff  to  W.,  prod^uced  on  the  former  trial,  aad  also 
adding  the  general  clause,  would  be  sufficient,  if  the  party  addressed 
had  so  produced  the  letter.*    And  if  a  paper,  purporting  to  be  a  copy 

'  1  Pha.  Ev.  439.      Cowen  &  Hill's  '  14  John.  215.     18  id.  330.    22  Barb. 

Notes,  1183,  &c.      18  Barb.  530.      16  622. 

Abbott,  87.     7  Ind.  242.     16  id.  461.     9  *  19  N.  Y.  9. 

Iowa,  503.     58  N.  Y.  481.     47  Ga.  610  » 11  Wend.  65. 

"  2  Hilton,  434. 
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of  the  one  to  be  produced,  be  annexed  to  the  notice,  thoiigh  it  mate- 
rially differ  from  the  original  in  some  respects  it  would  be  sufficient, 
if  it  appcr.r  that  the  notice  wor.ld  not  mislead.  The  object  is  to 
draw  the  party's  attention  to  the  paper  by  some  circamstancc  or 
description  intelligible  to  him.  In  an  action  for  services  as  a  singer, 
notice  by  tho  plaintiff,  to  the  defendant,  to  produce  "all  letters, 
papers,  &c.,  and  memorandums,  and  all  other  documents  written  by 
the  plaintiff  to  the  defendant,  or  the  defendant  to  the  plaintiff,  or 
otherwise,"  was  held  a  sufficient  description  of  a  memorandum  sta'jr.g 
the  terms  of  the  engagement,  signed  by  the  defendant  and  delivered 
to  a  witness,  and  redelivered  to  the  defendant.  A.  paper  may  be 
described  by  its  subject  matter,  without  reference  to  its  date.  Thus, 
in  an  action  to  recover  moneys  under  an  award  of  commissioners,  a 
notice  to  the  party  to  produce  all  letters,  papers  and  books  in  his 
possession  relating  to  such  moneys,  was  held  a  sufficient  description 
of  letters  in  his  hands  relating  to  the  moneys  :  "All  and  every  letters 
written  by  the  said  plaintiff'  to  the  said  defendant  relating  to  the 
matters  in  dispute  in  this  action,"  has  been  held  sufficient  as  to  a 
particular  letter,  so  written  by  the  plaintiff  to  the  defendant,  touching 
a  matter  in  dispute  in  the  action.  It  was  said  that  mentioning  the 
parties  by  and  to  whom  such  letters  were  addressed,  was  enough.' 

§  1480.  The  notice  may  be  varied,  to  meet  any  material  paper  in 
the  opposite  party's  hands,  or  under  his  control.  Its  service  once  is 
enough,  and  there  is  no  need  of  repeating  it  every  time  the  cause  is 
adjourned.  The  notice  is  sufficient,  even  as  to  a  re-trial  by  the  justice 
after  an  appeal.'  It  should  be  served  personally  on  the  party,  or  his 
agent  or  attorney.' 

§  1481.  Notice  is  not  necessary  where,  from  the  nature  of  the  suit, 
the  party  knows  that  the  paper  will  be  drawn  in  question ;  as  if  he  be 
sued  for  it  in  trover.  Nor  is  it  necessary  where  he  has  fraudulently 
got  possession  of  it,  from  a  third  person,  in  order  to  prevent  his  pro- 
ducing t  under  a  subpoena  duces  iecum.^  The  proof  of  the  notice  to 
produce  the  paper  is  evidence  to  the  court,  and  may  always  be  made 
by  the  party,  or  by  a  third  person.  In  either  case  it  may  be  proved, 
if  oral,  by  the  one  who  gave  it,  or  one  who  heard  it  given;  and,  if  in 

'  See  Cowen  &  Hill's  Notes  to  Phil.  =  18  Barb.  393. 

Ev.  1188,  11S4.  '  1  Phil.  Ev.  441, 442.    Cowen  &  Hill's 

"  Cowen  &  Hill's  Notes  to  Phil.  Ev.  Notes,  1193.     10  Mich.  483.    2  Abb. 

11S4.     4  Wend   623.     28  N.  Y.  446.     6  App.  Dec.  423. 
John.  19.     19  id.  337. 
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witing,  it  may  either  be  proved  hj  parol,  or  by  a  dujjlicate  original, 
OT  a  copy,  accompanied  with  an  oath  of  delivery.'  It  has  been  held, 
however,  that  the  proof  of  i^ervice  of  such  a  notice  should  be  oral 
before  the  court,  that  the  opposite  party  may  cross-examine.  An  affi- 
davit will  Bot  do." 

§  1482.  This  notice  should  be  given  a  reasonable  time  before  the 
trial.  What  shall  be  a  reasonable  time  must  depend  on  the  circum- 
stances of  each  case.  There  should  be  a  time  long  enough  to  enable 
the  party  to  procure  the  paper,  without  too  much  inconvenience.^ 
When  notice  was  thus  given  at  the  trial,  and  the  party  to  whom  if 
was  given  said  nothing,  but  afterward  offered  to  prove  that  he  lived 
forty  miles  off,  without  stating  that  he  had  not  the  paper  with  him,  it 
was  held  that  it  might  be  assumed  that  he  had  it  in  court.* 

§  1483.  The  question  whether  inferior  evidence  shall  be  received, 
is  preliminary  and  collateral,  addressed  to  the  justice  only,  and  is  not 
taken  as  a  part  of  the  regular  evidence  in  the  course  of  the  trial.* 
Its  sufficiency  is  to  be  passed  on  in  each  case,  and  determined  by  the 
special  circumstances  thereof."  Wherefore,  in  order  to  show  that  the 
subscribing  witness  is  not  capable  of  being  examined  (except  for  the 
infamy  of  the  witness  on  account  of  some  crime,  in  v/hich  case  the 
record  of  conviction,  or  a  copy  thereof,  must  be  produced  and  verified 
in  the  usual  form),  the  party  himself,  who  wishes  to  introduce  the  evi- 
dence, may  be  put  under  oath  and  examined  by  the  justice,  touching 
the  facts  which  he  insists  upon  as  changing  the  degree  of  testimony ; 
as,  that  the  subscribing  witness  is  dead,  &c.  And  he  may  also  be 
thus  examined,  to  prove  the  loss  or  destruction  of  a  paper,  or  its 
absence  beyond  the  jurisdiction  of  the  court,  or  to  prove  notice  to  the 
opposite  party  to  produce  it.  Any  witness,  however  he  may  be  inter- 
ested, may,  as  well  as  the  party,  be  examined  to  prove  the  san:e  or 
similar  facts,  or  indeed  any  facts  calculated  to  show  the  propriety  of 
letting  in  the  secondary  degree  of  testimony.'  Section  829  of  the 
Code  is  not  in  the  way  of  the  examination  of  a  party  for  this  purpose.* 

§  1484.  The  oath  to  be  administered  to  prove  the  necessity  of  admit- 
ting the  secondary  evidence,  should  be  as  follows : 

'  1  Phil.  Ev.  445,  446,  and  Cowen  &         "  ]  Abbott  (N.  S.)  121.     9  Ind.  323.    9 

Hill's  Notes,  1197,  1198.  Cal.  430.     32  How.  Pr.  R.  287. 

'  1  Sand.  50.  '  Cowen  &  Hill's  Notes  to  Phil.  Ev." 

=  17  Wis.  37.  133,  138,  1197,  1218, 1231, 1346, 1551.    9 

*  14  Wis.  131.  Ind.  323. 

'  32  How.  Pr.  R.  287.  1   AT)bott  (N.          "  41  Barb.  635. 
S.)  121.     56  Ga  258. 
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"  Yoii  do  swear  that  you  will  true  answer  make  to  such  questions  as 
shall  be  put  to  you,  touching  your  ability  to  procure  tho  attendance  of 
A.  B.,  subscribing  witness  to  this  paper,  as  a  witness  in  this  cause.'' 

Or,  "  touching  the  power  or  control  you  have  over  any  paper  which 
would  be  proper  evidence  in  this  cause "  {or  other  point  of  inquiry 
proper  to  be  put  to  the  party,  or  tJie  witness  interested,  hut  none  ot/ier). 

It  must  then  appear  that  the  party  has  either  used  due  diligence  to 
inquire  out  the  witness  gone,  or  paper  lost,  &c.,  and  failed,  or  that  the 
"witness  or  paper  is  out  of  the  reach  of  the  process  of  the  court,  or 
other  fact  necessary  to  let  in  the  inferior  proof.'  This  cannot -be  shown 
by  affidavits.'' 

In  making  the  proof  of  facts  necessary  to  let  in  secondary  evidence 
of  the  contents  of  a  lost  instrument,  the  witness  should  not  merely 
give  his  opinion  as  to  the  character  and  extent  of  the  search  made  for 
it,  but  should  disclose  the  facts  concerning  the  search,  so  that  the  court 
may  determine  whether  a  sufficient  one  has  been  made.'  The  strin- 
gency of  the  rule  requiring  search  for  the  paper  and  proof  of  the  loss, 
is  proportioned  to  its  character  and  value.  If  tho  paper  had  only  a 
transitory  interest,  only  slight  proof  of  loss  is  required.''  The  adverse 
party  has  a  right  to  cross-examine  the  witness  as  to  the  sufficiency  of 
the  search,  before  the  paper  is  received  in  evidence.' 

§  1485.  If  the  paper  be  produced  pursuant  to  the  notice,  and  the 
party  producing  it  be  a  party  to  it,  or  claim  any  right  or  interest  under 
it,  the  act  of  producing  it  is  prima  facie  evidence  of  its  execution. 
But,  in  other  cases,  it  must  be  proved  in  the  usual  manner.^ 

IV.  Publio  Officers  are  what  They  are  Reputed  to  bi. 
§  1486.  In  the  case  of  all  peace  officers,  justices  of  the  peace,  constables, 
deputy  sheriffs,  custom-house  or  other  officers,  and  indeed  all  public 
officers,  from  the  highest  to  the  lowest,  proof  that  they  are  reputed  to  be, 
or  have  acted  as  such,  is  sufficient,  without  the  production  of  their  ap- 
pointment.' And  an  officer,  duly  commissioned  and  acting  in  his 
office,  is  presumed  to  have  taken  the  regular  oaths.* 

'  Cowen  &  Hill's  Notes  to  Phil.  Ev.  » 1   Phil.   Ev.   450.     Coweu  &  Hill'a 

70.-),  1234  to  1299,  1355.     Id.   1222  to  Notes,  1205-6. 

1233.     Supra,  §  1477.     6  Neb.  27.    39  '  1  Phil,  Ev.  226.     Cowen  &  HiU's 

•Cal,  671.     17  Minn.  412.     26  Ark.  164.  Notes. '  554,  627.     38  Baj-b.  29.    69  N. 

67  Barb.  109.  Y.  419.     Supra,  §  1472.     4  Abb.  App. 

^  69  111.  419.  Dec.  639. 

« 16  Kans.  209.  «  23  N.  Y.  297,  and  refs.    2  Gallis.  K. 

"  77  Penn.  St.  507.  15.     5  Cal.  389.    42  "Wis.  538. 

'  4  Hun,  271. 
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V.  Regularity  of  off/yial  acts  is  presumed. 

§  1487.  Where,  by  law,  certain  acts  are  to  be  done  by  a  public  offi- 
cer, the  law  always  presumes  that  they  have  been  done  until  the  con- 
trary be  shown.'  Thus,  where  a  justice  issues  an  order  of  arrest,  at- 
tachment, or  execution,  the  law  would,  doubtless,  presume  that  he  did 
so  upon  the  proper  proof,  and  that  such  process  is  regular ;  and  so, 
where  he  renders  a  judgment,  the  previous  proceedings  will  be  pre- 
sumed -regular ;  and  where  commissioners  lay  out  a  public  highway, 
the  necessary  steps  for  the  purpose  will  be  presumed.  And  so  of  any 
other  act,  which  it  is  made  the  positive  duty  of  an  officer  to  perform, 
or  see  performed,  as  incident,  or  leading  to  the  official  act  given  in 
evidence.  The  above  are  familiar  instances,  within  the  rule,  which  is 
of  frequent  practical  application  in  numerous  other  cases."  It  lies 
with  the  party  wishing  to  impeach  these  acts  to  avoid  them,  by  show- 
ing some  slight  proof,  at  least,  that  everything  is  not  regular,  when 
the  burden  of  proof  will  shift  to  the  other  side.' 

§  1488.  It  follows,  as  a  general  rule,  that  all  material  writings 
preliminary  to  the  official  act  in  question,  are  presumed  to  have  been 
execnted,  and  need  not  be  proved  in  the  first  instance.  The  rule,  as 
laid  down  in  this  and  the  preceding  section,  is  of  extensive  applica- 
tion, and  reaches  every  official  act,  whether  based  on  a  writing  or 
other  thing.  The  decisions  on  the  question  itself'  are  very  numerous. 
Some  of  them,  and  enough  to  illustrate  the  doctrine,  are  referred  to 
in  the  note.*  But  there  is  this  limitation  to  the  rule ;  presumptions 
are  allowed  where  the  facts  to  be  presumed  are  consistent  with  the 
duty,  trust  or  power  authorized,  and  tend  to  subserve  the  purposes  of 
justice ;  but  where  the  act  would  be  unauthorized  by  the  trust  or 
office,  or  is  contrary  to  the  duty  of  the  party  assuming  the  power,  no 
such  presumption  can  be  admitted.  °  "Within  this  rule^  an  entry, 
made  by  a  public  officer  in  the  discharge  of  his  official  duty,  in  a 
book  which  he  is  bound  to  keep  as  a  record  of  his  proceedings,  is 

'14  John.   182.     31   N.   Y.  115.    22  Id.  80.     16  id.  423.     18  id.  177.     22  id. 

Ind.  362.     4Lans.  80.     4,'5  N.  Y.  368.  362.     8  Cal.  b84.     14  id.  117.     22  id.  51. 

=  Supra,  §  1441.     Infra,  §  1488,  and  23  id.  111.     20  111.  107.     24  id.  210.     27 

refs.     19  John.   345.     1  Abbott  (N.  S.)  id.  119.     Id.  467.     7  Iowa,  43.     11  id. 

421.     1  Daly,  347.     22  Barb.  656.      See  343.     4  Greene  (Iowa),  468.     6  Wis.  4E9. 

28  La.  Ann.  232.     29  Id.  149.  10  id.  136.     1  Oreg-on,  272. 

=  1  Phil.  Ev.  195,  and  Cowen  &  Hill's  ^  4  Greene  (Iowa),  468.    See  69  Penn. 

Notes,  296.  St.  365.    37  Md.  410.    4  Heisk.  (Tenn.) 

'  4  Denio,  435.     1  Paige,  90.     4  Kern.  598.     22  Gratt.  (Va.)  414.    Id,  544. 
93.    21  How.  (U,  S.)  493.     6  Ind.  37. 
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presumed  to  have  been  made  in  the  proper  discharge  of  that  duty,' 
and  is  admissible  in  evidence  to  prove  his  performance  of  the  act  to 
which  it  relates,  even  where  the  officer  is  a  party  to  the  action,  and 
it  is  in  his  own  behalf  that  the  proof  is  offered.' 

§  ]  489.  With  regard  to  those  steps  which  are  necessary  to  confer 
jurisdiction  on  inferior  courts  (among  which  are  justices'  courts),' 
such  as  an  oath  to  obtain  a  warrant,  or  an  undertaking  to  warrant  an 
attachment,  the  question  perhaps  remains  open,  whether  you  are  to 
presume  that  they  were  taken,  or  presume  the  contrary,  till  they 
are  proved.'  The  cases  are  full  to  the  point  that  they  must  appear 
in  pleading.  But  why  they  are  not  to  be  presumed,  like  other  official 
acts,  until  their  absence  be  proved  by  the  party  seeking  to  impeach 
the  proceeding,  it  seems  difficult  to  demonstrate  upon  principle. 
The  consequences  of  an  ascertained  jurisdictional  defect  are  the  same, 
whether  the  court  be  of  superier  or  inferior  jurisdiction.  The  dis- 
tinction lies  in  the  mode  of  reaching  the  defect.  In  regard  to  supe- 
rior courts  their  jurisdiction  is  presumed  until  the  contrary  appear.' 
The  better  opinion  would  seem  to  be  that  in  inferior  courts  it  is  not 
presumed  and  must  be  shown,  by  evidence,^  or,  as  would  appear  suffi- 
cient, by  recitals  in  the  record." 

§  1490.  Evidence*  is  either  positive  or  presumptive.  It  is  positive, 
when  a  witness  speaks  directly  to  a  fact  from  his  own  immediate 
knowledge ;  and  presumptive,  when  the  fact  itself  is  not  proved  by 
direct  testimony,  but  it  is  to  be  inferred  from  circumstances,  which 
either  necessarily  or  usually  attend  such  facts.  It  is  obvious,  there- 
fore, that  a  presumption  is  more  or  less  likely  to  be  true,  according  as 
it  is  more  or  less  probable  that  the  circumstances  would  not  have 
existed,  unless  the  fact  which  is  sought  to  be  inferred  from  them  had 
also  existed;  and  that  a  presumption  is  to  be  relied  on  no  longer, 
when  the  contrary  is  actually  proved.  In  order  to  raise  a  presump- 
tion, it  cannot  be  necessary  to  confine  the  evidence  to  such  circum- 
stances alone,  as  could  not  have  happened,  unless  they  had  been  also 
attended  by  the  alleged  fact ;  for  that  would,  in  effect,  be  to  require, 


'  G  Duer,  512.  »  5  "Wend.  292.    6  Barb.  607,  613, 621. 

"  4  Bosw.  547.  17  id.  506.     16  N.  Y.  180.    28  id.  641. 

»  See  Cowen  &  Hill's  Kotes  to  Phil.      45  HI.  223. 

Ev.  305,  905,  906,  1013  to  1016,  1021,         »  2  Seld.  176.     28  N.  Y.  653,  and  refe. 

1288.  16  Abbott,  460.    4  Bosw.  547.    See  63 

*  1  Hill,  130.     17  Barb.  506.    2  Kan-     N.  Y.  460.     76  id.  316. 
sas,  70. 
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in  all  cases,  evidence  amonnting  to  positive  proof;  but  it  will  be 
sufficient  to  prove  those  circumstances  which  usually  attend  the  fact. 
If  the  circumstances  be  such  as  may  afford  a  fair  and  reasonable 
presumption  of  the  fact  to  be  tried,  they  are  to  be  received  and 
left  to  the  consideration  of  the  jury  (or  of  the  justice  sitting  as  a 
jury),  to  whom  alone  it  belongs  to  determine  on  the  precise  force  and 
effect  of  the  circumstances  proved,  and  whether  they  are  sufficiently 
satisfactory  and  convincing  to  warrant  the  finding  of  the  fact  in 
is.-ue.  However,  for  the  purpose  of  trying  the  weight  and  effect 
of  such  presumptive  proofs,  it  will  often  be  of  the  utmost  consequence 
to  consider,  whether  any  other  fact  happened,  which  might  have 
been  attended  by  the  same  circumstances,  and  to  determine,  with 
which  of  the  facts  they  are  most  consistent.  Beccaria,  chapter  14, 
observes,  that  "  the  following  general  theorem  is  of  great  use  in 
determining  the  certainty  of  a  fact.  -  "When  the  proofs  are  dependent 
upon  each  other,  that  is,  when  the  evidence  of  each  witness,  taken 
separately,  proves  nothing,  or  when  all  the  proofs  are  dependent 
upon  one,  the  number  of  proofs  neither  increase  nor  diminish  the 
probability  of  the  fact ;  for  the  force  of  the  whole  is  no  greater  than 
the  force  of  that  on  which  they  depend  ;  and  if  this  fails  they  all  fall 
to  the  ground.  When  the  proofs  are  independent  of  each  other,  the 
probability  of  the  fact  increases  in  proportiou  to  the  number  of 
proofs ;  for  the  falsehood  of  one  docs  not  diminish  the  veracity  of 
another." 

§  1491.  The  object  of  a  chain  of  proofs,  inconclusive  of  them- 
selves, but  connectedly  leading  to  the  proof  of  a  fact,  is  to  arrive  at 
that  sort  of  probability  which  Beccaria  inalics  synonymous  with 
moral  certainty :  "  Because  every  man  in  his  senses  assents  to  it  from 
an  habit  produced  by  the  necessity  of  acting,  and  which  is  anterior 
to  all  speculation."  He  very  justly  observes  in  the- same  chapter, 
that  "it  is  much  easier  to  feci  this  moral  certainty  of  proofs,  than  to 
define  it  exactly."  And  to  judge  of  this  result,  "  nothing  is  wanting 
but  plain  and  ordinary  good  sense."  The  application  of  these 
remarks,  must  generally  depend  upon  each  case  as  it  arises,  though 
there  are  some  few  instances  mentioned  in  the  books  which  admit  of 
legal  certainty. 

§  1492.  A  child  bom  during  lawful  matrimony,  is  presumed  legiti- 
mate. This  may  be  disproved  by  circumstances;  as  showing  the 
husband  to  be  under  the  age  of  puberty,  or  laboring  under  some 
other  natural  disability,  or  his  continued  absence,  or  other  circum- 
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stances  repelling  the  presumption  of  access.'  This  presumption  of 
legitimacy  is  so  strong  that  it  can  only  be  repelled  by  evidence  which 
proves  beyond  all  reasonable  doubt  that  he  is  illegitimate."  Legiti- 
macy is  presumed  if  the  child  is  born  only  a  short  time  after  mar- 
riage.°  Though  one  case  holds  that  where  the  birth  is  four  months 
after  the  marriage,  the  husband  not  knowing  at  the  marriage  that 
the  wife  was  pregnant,  the  presumption  does  not  arise.''  There  is  no 
presumption  that  a  person  is  married.'  But  after  persons  are  proved 
to  cohabit  together  as  husband  and  wife,  marriage  is  presumed,  unless 
the  facts  or  circumstances  contradict  it.'  A  child  begotten  and  bora 
after  a  divorce  from  bed  and  board,  is  presumed  illegitimate  until 
access  be  proved.'  >  The  law,  too,  presumes  sanity.  But  after  a  person 
is  proved  to  have  been  insane,  he  is  presumed  still  to  be  so.'  The 
same  presumption  applies  to  a  man's  solvency ;"  a  man's  character 
being  proved  to  have  been  bad  eight  or  ten  years  ago,  it  is  presumed 
to  be  so  yet,  in  the  absence  of  proof.'" 

§  1493.  A  receipt  for  rent  down  to  a  certain  day,  is  strong  pre- 
sumptive evidence  that  all  rent  previously  accrued  had  been  paid, 
until  the  contrary  be  proved."  Proof  that  the  plaintiff  and  other 
workmen  of  mine  came  every  week  to  receive  their  pay ;  that  I  was 
in  the  habit  of  paying  weekly,  and  that  the  plaintiff  has  not  been 
heard  to  complain  of  non-payment,  is  presumptive  evidence  of  pay- 
ment.'" An  order  to  pay  money,  or  to  deliver  goods,  in  the  hands  of 
the  drawee,  is  evidence  of  payment  or  delivery."  A  cash  account, 
shown  to  the  defendant  and  not  objected  to,  is  evidence  for  the  con- 
sideration of  the  jury."  Possession  of  land  or  a  chattel  is  prima  facie 
evidence  of  property;'^  and  possession  presumptively  accompanies 
title."  But  when  the  custody  and  possession  of  property  is  shown  to 
be  equally  consistent  with  an  outstanding  title  in  a  third  person,  as 

■     n  Phil.  Ev.  158,  9.     23N".  Y.  90.     3  '°  4Demo,431.    2Keyes,21.    37  How. 

Paige,  139.     1  Barb.  Ch.  375.    3  id.  132.  Pr.  R.  279.     Infra,  §  1584. 

13  Cal.  87.     43  Miss.  392.     77  N.  Y.  320.  "  15  John.  479. 

"  1  Barb.  Ch.  375.  2  Allen  (Mass.),  453.  '=1  Phil.  Ev.   ].'i9.     Cowen  &  Hills' 

=  13  Iowa,  198.     3  Barb.  Ch.  132.  Notes,  314.     See  2  E.  D.  Smith,  374. 

'  13  Cal.  87.  '=  Id.  9  Wend.  323.     30  N.  Y.  652. 

■^  25  111.  251.  "  1  Phil.  Ev.  and  notes,  supra. 

«  26  Barb.  177.  ^  Id.  21  Barb.  333.     3  Duer,  444.    2 

'  1  Phil.  Ev.  158,  9.  Cal.  370.     8  id.  615.     12  Ohio  (N.  S.) 

"  Ante,  §§  32,  &c.,  1106.     2  Kent,  451.  231.     1  Oregon,  300.     20  lU.  59.     72  N. 

63  N.  Y.  409.    70  id.  561.  Y.  IfiO. 

°  28  N.  Y.  642.     9  Barb.  271.     33  Wis.  '»  66  Barb.  386. 

402.     11  W.  Va.  562.    Id.  584. 
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■with  title  in  the  one  having  possession,  no  presumption  of  ownership 
'  arises  simply  from  such  possession.' 

§  1494.  A  receipt  given  for  produce  is  not  evidence  of  indebted- 
ness; it  ■will  be  presumed  in  the  absence  of  proof,  that  the  pro- 
duce ■was  received  in  payment  of  an  antecedent  debt.'  If  one  gives 
another  a  promissory  note,  the  presumption  is  that  the  payee  -was 
not,  at  that  time,  indebted  to  the  maker,  and  that  at  that  time,  there 
■was  an  accounting  and  settlement  of  all  demands  bet-ween  the  par- 
ties, and  the  maker  -was  thereupon  found  indebted  to  the  payee  to  the 
amount'of  the  note."  So  if  a  new  note  is  given  in  renewal  of  a  prior 
note,  but  for  a  less  sum  than  the  old  one,  the  presumption  is  that  all 
differences  between  the  parties  were  adjusted  and  settled  when  the 
new  note  was  given.*  Where  a  tenant,  who  owed  sixty-five  dollars 
for  an  installment  of  rent,  surrendered  the  remainder  of  his  term 
for  five  hundred  and  fifty  dollars,  agreed  to  be  paid  thereafter, 
■which  was  done,  held  that  there  was  no  presumption  that  the  sixty- 
five  dollars  had  been  paid  or  deducted  from  the  five  hundred  and 
fifty  dollars. °  The  mere  payment  of  money  by  A.  to  B.,  is  presump- 
tive evidence  of  the  payment  of  an  antecedent  d^bt,  not  of  a  loan, 
or  that  B.  is  indebted  to  A.  therefor."  But  slight  circumstances  will 
change  this  presumption  or  raise  a  question  of  fact  thereon  for  the 
jury.'  A  receipt  for  a  certain  sum  for  specific  matters  furnishes  no 
presumption  of  a  general  settlement  of  accounts.'  If  a  promissory 
note  is  found  in  the  hands  of  the  maker,  it  is  presumed  to  be  paid." 
And  a  receipt  for  "unsettled"  demands  does  not  refer  to  those  that 
are  not  disputed  but  "  settled."" 

[§  1494a.]  An  instrument  in  ■writing  is  presumed  to  have  been  exe- 
cuted and  delivered  at  its  date,  or  at  that  of  its  acknowledgment," 
and  that  it  was  delivered  the  day  it  bears  date  though  acknowledged 
afterwards;  "  and  that  it  was  attested  at  the  time  of  its  execution.'^ 


'  71  N.  Y.  85.  '  4  Denio,  108.     1  N.  Y.  377. 

'  '21  m.  102.  "  13  Ind.  206. 

=  5  Denio,  304.     2  Seld.  461.     3  E.  D.  '"SS  111.   186.     See  4  John.   461.     41 

Smith,  527.     21  lo-wa,  11.     11  Ind.  136.  lo-sva,  19. 

27  id.  22.   Contra  in  111.    38  lU.  421.   38         '°  9  Wis.  38. 

id.  160.  "71N.Y.435.     104  Mass.  461.  Barb. 

*57Gra.  223.  210.     20  loiva,  355.     26111.507.     Aliter 

°  IB  N.  Y.  407.  as  to  an  unattested  and  unackno-wledged 

°  1  Corns.  377.    4  Denio,  108.    Co^wen  deed.     31  Barb.  155. 

&  Hill's  Notes,  315.     24  Barb.   533.     9         '^  78  III.  533. 

Wis.  194.  '°  37  Wis.  449. 
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If  there  is  an  undated  endorsement  by  endorsers  on  a  note,  it  is  pre? 
sumed  to  be  of  the  same  date  as  the  note,'  and  for  the  purpose  whether 
a  declaration  of  an  endorser  was  made  before  or  after  he  transferred 
the  note,  and  therefore  was  competant  evidence  or  otherwise,  the  date 
incorporated  in  the  endorsement  will  be  presumed  to  be  the  date  of 
the  transfer." 

§  1495.  It  is  a  general  rule  that  it  is  presumed  that  the  laws  of 
any  other  state  are  the  same  as  that  of  our  own,  or  as  the  comnion 
law,  in  the  absence  of  any  proof.'  Under  this  rule,  it  will  be  pre- 
sumed that  the  rates  of  interest  are  the  same.''  Thi's  last  presump- 
tion, however,  is  denied  in  Michigan.'  And  in  Indiana,  the  pre- 
sumption, in  the  absence  of  proof,  is  that  the  common  law,  estab- 
lishing no  rate,  prevails  in  the  foreign  state."  While  the  general 
rule  is  as  above  stated,  yet  the  presumption  is  not  carried  so  far  as  to 
invalidate  an  instrument,  for,  in  such  cases,  it  is  presumed  that  an 
instrument  executed  in  another  state  was  valid  by  the  laws  of  that 
state.' 

§  1496.  In  addition  to  the  presumptions  known  and  recognized  by 
the  common  law,  there  are  certain  statutory  presumptions  contained 
in  the  Code  of  Civil  Procedure  which  should  not  be  overlooked. 
Among  these  are  the  following :  I 

[§  840.]  A  seal  upon  an  executory  instrument,  hereafter  executed, 
is  only  presumptive  evidence  of  a  suflB.cient  consideration,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 

[§  841.J  A  person,  upon  whose  life  an  estate  in  real  property  de- 
pends, who  remains  without  the  United  States,  or  absents  himself,  in 
the  state  or  elsewhere,  for  seven  years  together,  is  presumed  to  be 
dead,  in  an  action  or  special  proceeding,  concerning  the  property,  in 
which  his  death  comes  in  question,  unless  it  is  affirmatively  proved 
that  he  was  alive  within  that  time. 

[§  921.]  Where  the  officer,  to  whom  the  legal  custody  of  a  paper 
belongs,  certifies,  under  his  hand  and  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it  cannot 


'  16  Ind.  26.').     28  111.  397.  143.     Id  1.56.     30  Ark.  124.    44  N.  Y. 

'  76  N.  C.  450.  29S.     77  id.  320. 

=  10  Wend.  75       1  Seld.  447.     15  N.  -  4  Minn.  57.").     Id.  528. 

Y.  353.     3  Barb.  20  and  refs.      29  id  '11  Mich.  181. 

325.     42  id.  374.     9  Wis.  328.     4  Minn.  '  19  Ind.  401. 

528.    21  Cal.  225.    32  id.  55.    18  Ind.  '  22  N.  Y.   472.      22  Barb.  118.    23 

111.  367. 
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be  found,  the  certificate  is  presumptive  evidence  of  the  facts  so  cer- 
tified, as  if  the  officer  personally  testifie'd  to  the  same. 

[§  922.]  Where  a  public  officer  is  required  or  authorized,  by  special 
provision  of  law,  to  make  a  certificate  or  an  affidavit,  touching  an  act 
performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the  course  of  his 
official  duty ;  and  to  file  or  deposit  it  in  a  public  office  of  the  state ; 
the  certificate  or  affidavit,  so  filed  or  deposited,  or  an  exemplified 
copy  thereof,  is  presumptive  evidence  of  the  facts  therein  alleged, 
except  where  the  effect  thereof  is  declared  or  regulated,  by  special 
provision  of  law. 

[§  926.]  The  affidavit  of  the  printer  or  publisher  of  a  newspaper, 
published  within  the  state,  or  of  his  foreman  or  principal  clerk,  show- 
ing the  publication  of  a  notice  or  other  advertisement,  authorized  or 
required  by  a  law  of  the  state  to  be  published  in  that  newspaper, 
annexed  to  a  printed  copy  of  the  notice  or  other  advertisement,  may 
be  read  in  evidence ;  and  is  presumptive  evidence  of  the  publication, 
and  also  of  the  matters  stated  therein,  showing  that  the  deponent  is 
authorized  to  make  the  affidavit.  But  this  section  does  not  apply  to 
a  case,  where  the  affidavit  is  required  by  law  to  be  filed,  unless  it  has 
been  duly  filed ;  or  to  a  case  where  the  mode  of  proving  a  publica- 
tion is  otherwise  specially  prescribed  by  law. 

[§  927.]  Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove 
the  service  of  a  notice,  an  affidavit  showin^'-  the  service  to  have  been 
made  by  the  person  making  the  affidavit,  is  presumptive  evidence  of 
the  service,  upon  first  proving  that  he  is  dead  or  insane,  or  that  his 
personal  attendance  cannot  be  compelled  with  due  diligence. 

[§  928.]  An  original  certificate  of  a  marriage,  within  the  state, 
made  by  the  minister  or  magistrate  by  whom  it  was  solemnized ;  the 
original  entry  thereof,  made  pursuant  to  law,  in  the  office  of  the  clerk 
of  a  city  or  a  town  within  the  state ;  or  a  copy  of  the  certificate,  or 
of  the  entry,  duly  certified,  is  presumptive  evidence  of  the  marriage. 

[§  942.]  A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy  of  a 
proclamation,  edict,  decree  or  ordinance,  by  the  executive  powftr 
thereof,  contained  in  a  book  or  publication,  purporting  or  proved  to  * 
have  been  published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted  as  evidence  of  the  existing  law,  in  the  judicial  tribu- 
nals thereof,  is  presumptive  evidence  of  the  statute,  law,  proclama- 
tion, edict,  decree  or  ordinance.  The  unwritten  or  common  law  of 
another  state,  or  of  a  territory,  or  of  a  foreign  country,  may  be  proved, 
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as  a  fact,  by  oral  evidence.  The  books  of  reports  of  cases,  adjudged, 
in  the  courts  thereof,  must  also  be  admitted  as  presumptive  evidence 
of  the  unwritten  or  common  law  thereof. 

[§  944.J  A  CO  y  of  a  record  or  other  paper,  remaining  in  a  depart- 
ment of  the  government  of  the  United  States,  is  evidence,  when  cer- 
tified by  the  head,  or  acting  chief  oflScer,  for  the  time  being,  of  that 
department ;  or  when  certified  by  the  officer  in  whose  charge  it  is, 
pursuant  to  a  statute  of  the  United  States,  or  otherwise  in  accordance 
with  a  statute  of  the  United  States,  relating  to  certifying  the  same. 
The  record  of  the  observations  of  the  weather,  taken  under  the  direc- 
tion of  the  signal  service  of  the  United  States,  when  certified  by  the 
officer  in  charge  thereof  at  the  place  where  they  were  taken  and  are 
kept,  is  presumptive  evidence  of  the  matters  of  fact  stated  therein. 

[§  947.]  An  exemplification  of  the  record  of  a  conveyance  of  real 
property,  situated  without  the  state,  and  within  the  United  States, 
which  has  besn  recorded  in  the  state  or  territory,  where  the  real  prop- 
erty is  situated,  pursuant  to  the  laws  thereof,  when  certified  under 
the  hand  and  seal  of  the  ofiicer  having  the  custody  of  the  record,  is, 
if  the  original  cannot  be  produced,  presumptive  evidence  of  the  con- 
veyance, and  of  the  due  execution  thereof. 

Other  statutory  presumptions,  contained  in  the  Code  of  Civil  Pro- 
cedure, will  be  found  in  other  sections  of  this  work.' 

§  1497.  Sometimes  the  acts  of  the  party  are  conclusive,  and  super- 
sede all  higher  or  other  proof.  This  is  called  an  estoppel.  The 
most  important  instances  of  the  rule  for  our  purpose,  are  the  case 
of  a  tenant,  who  cannot  dispute  the  title  of  his  landlord ;  and  a  man 
who  suffers  a  woman  to  pass  in  the  world  as  his  wife,  cannot  contrar 
diet  the  fact  of  her  being  so,  against  one  who  has  given  credit  on  the 
faith  of  such  appearance.''  The  rule  forbidding  the  tenant  to  deny 
his  landlord's  title  only  applies  to  cases  where  the  question  arises 
between  the  landlord  and  tenant,  and  not  where  it  is  between  the 
tenant  and  a  stranger.' 

VI.  Hearsay  is  not  Emdence. 
^  §  1498.  Hearsay  is  information  derived  by  a  witness  from  another 
person.    This  is  not  evidence.^    There  are,  however,  the  foUowiHg 
exceptions  to  the  rule : 

'  See  §  422.  "  3  Bosw.  578.      7  id.  195.     16  N.  T. 

"^  Cowen  &  HiU'a  Notes  to  Phil.  Ev.  381.  39  Barb.  406.  17  Iowa,  475.  7 
201.  5Seld.  45.  25  N.  Y.  462.  Infra,  Ind.  590.  See  9  Bosw!  361.  4  Hun,  540., 
§  1402.    33  Cal.  237.  12  J.  &  Sp.  8. 

"  13  Minn.  235. 
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§  1499.  Exception  1st.  To  prove  a  pedigree,  death,  relationship, 
marriage,  whom  one  married,  his  number  of  children,  time  of  mar- 
riage, &c.,  the  declarations  of  members  of  the  family  are  admissible, 
as  well  as  descriptions  in  wills,  upon  monuments,  entries  in  family- 
bibles,  hymn  books  and  registry  books.'  And  the  declaration  of  one's 
deceased  father,  or  a  memorandum  of  the  time  of  one's  birth,  made 
by  his  deceased  father,"  is  evidence  of  his  age.  But  in  order  to  make 
such  declarations  admissible,  as  to  pedigree,  the  person  making  them 
should  be  connected  with  the  family,  or  have  some  personal  knowledge 
of  the  facts  of  which  he  speaks,  or  have  derived  his  information  from 
persons  connected  with  the  family."  The  original  entry,  kept  by 
a  religious  society,  of  the  births  and  deaths  among  its  members,  is 
evidence.*  Heresay  and  general  reputation  are  not  admissible  to 
establish  the  place  of  one's  birth.'  And  in  none  of  the  above  cases  is 
it  receivable  when  the  relative  who  made  the  declaration  is  alive, 
and  within  the  reach  of  the  process  of  the  court,  and  can  himself  be 
produced.'  Nor  is  the  declaration  admissible  if  made  after  a  suit  is 
brought  to  try  the  question,  or  even  after  the  dispute  has  arisen.' 
Where  persons  held  and  claimed  their  lands  under  a  patent,  a  tradi- 
tion that  the  letters  patent  were  buried  in  the  ground  by  the  descend- 
ants of  the  patentee,  during  the  revolution,  was  held  competent  evi- 
dence. °  After  a  considerable  lapse  of  time,  hearsay  is  admissible  to 
prove  the  death  of  a  person,  when  it  may  fairly  be  supposed  that  no 
other  and  more  satisfactory  evidence  can  be  obtained." 

§  1500.  Exception  2d.  Declarations  of  a  third  person,  when  they  go 
to  charge  him  with  a  debt,  or  otherwise  operate  against  him,  are  evi- 
dence, in  case  of  his  death,  against  his  estate ;  as  an  entry  in  his 
book,  charging  himself  with  the  receipt  of  money  on  account  of  a 
third  person,  or  acknowledging  the  payment  of  money  due  to  him- 
self.'"   One  case.holds  that  the  declarations  of  a  decedent,  as  to  the 

'  1  Phil.  Ev.  238-9.      Cowen  &  HiU's  Notes,  624.     39  Conn.  563.     gee  57  K. 

Notes,  612,  613,  615,  616.     18  N.  Y.  436.  H.  618.     2  Tenn.  Ch.  216. 

19  id.  279.     1  Oregon,  300.     12  Ind.  440.  "  1  Phil.  Ev.  240,  and  Cowen  &  Hill's 

36  Md.  447.     78  lU.  415.     24  Wis.  217.  Notes,  621.     See  14  Hun,  55. 

42  Vt.  465.  '  Id.  241,  and  Cowen  &  Hill's  Notes. 

nPhil.   Ev.   240.     Cowen  &  HiU's  625. 

Notes,  621,  622.  '  21  N.  Y.  206. 

'  Id.  238,  239,  240.     Cowen  &  Hill's  °  26  How.  Pr.  R.  244. 

Notes,  617  to  620.     2  Mood.  &  Rob.  28.  '"  1  Phil.  Ev.  255.     2  Kem.  118.    37 

10  Iowa,  377.  Barb.  258.     25  id.  33.     19  Cal.  660,  674. 

*  6  Binn.  416.  16  Iowa,  81. 

'IPhil.   Ev.   241.     Cowen  &  HiU's 
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amount  of  his  property,  are  admissible  upon  the  question  whether  his 
representative  has  made  proper  efforts  to  administer  his  estate,  hut 
not  to  bind  that  representative  with  that  amount.*  "Where,  at  the 
time  of  the  failure  of  a  bank,  it  had  a  note  which  was  afterward  sold 
to  the  plaintiff,  but  in  what  manner  or  on  what  consideration  did  not 
appear,  it  was  held  that  entries  in  the  bank  books,  showing  it  was 
paid  before  the  failure,  were  admissible  in  an  action  brought  against 
the  maker  and  endorser.'' 

§  1501.  Exception  3d.  The  admissions  of  a  party  beneficially 
interested  in  a  suit,  are  always  admissible,  though  he  be  not  named 
as  a  party  in  the  suit.^  An  admission  of  one  of  several  joint  plain- 
tiffs is  evidence  against  all ;  *  and  the  admission  of  a  joint  debtor, 
though  not  a  party  to  the  suit,  is  evidence  against  those  who  are 
defendants.'  It  is  otherwise  where  their  liability  is  not  joint,  but 
several.'  Thus,  in  an  action  on  a  bond,  for  an  alleged  breach  of 
covenant,  declarations  of  the  principal,  made  after  the  acts  constitut- 
ing the  breach,  are  not  admissible  against  a  surety  in  the  bond.'  And 
the  acknowledgment  of  an  account  by  one  partner,  after  a  dissolu- 
tion of  the  partnership,  will  not  bind  the  other.'  The  admission  of 
one  is  inadmissible  to  prove  another  his  partner  It  is  only  evidence 
of  that  fart  as  against  the  party  making  it,  even  where  he  is  dead." 
The  admissions  of  all  the  partners  that  they  are  such  is  competent 
evidence,  as  well  as  entries  in  books  kept  by  them."  Admissions 
made  by  one  partner  after  dissolution  are  inadmissible  to  charge 
another  partner,  although  made  with  reference  to  partnership  busi- 
ness." One  partner  cannot,  by  evidence  of  declarations  of  his 
co-partner,  affect  the  rights  of  third  persons  dealing  with  the  firm, 
or  show  its  own  existence.'^  Declarations  also  are  not  admissible 
to  show  that  the  one  making  them  was  not  a  partner.''    Before  the 

'  3  Brad.  277.  =  3  John.  536.      Cowen  &  HDl's  Notes 

''  2  Seld.  276.  to  Phil.  Ev.  173,  4.     19  lU.  172.    AUter 

=  1  Phil.  Ev.  90,  91.     Cowen  &  HiU's  in  Mich.     8  Mich.  407. 
Notes,  167.     1  Wash.  T.  66.  » 1  Phil.  Ev.  92,  and  Cowen  &  HiU'a 

"  1  Phil.  Ev.  92.  Notes,  173.     26  Barb.  607.     43  id.  435. 

'  Id.   93.       Cowen    &    Hill's    Notes,  2  Kem.  118.     1  Hilton,  318.     11  Iowa, 

173,  4.     21  Barb.  241.     3  Brad.  240.     2  186.     14  id.   183.     See  4  id.  230.    17 

Cal.  145.  11  Ind.  393.  23  How.  (U.  S  )  469.  Wis.  320. 

'  26  N   Y.  264.     3  Brad.  240.  >»  23  Cal.  511.     14  Iowa,  183. 

'  9  Heisk.  (Tenn.)  475.      Id.  393.     65  "  23  Cal.  101.     45111.146. 

N.    y.  489.       76  id.  164.       2  Blackf.  "  7  Ind.  615.     11  Wis.  96. 

222.     Id.  289.    3  Har.  &  McHeu.  242.         » 4  Iowa,  230. 
1  Siarlf.  192. 
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admissions  are  competent,  it  must  appear  hy  other  evidence  that  the 
person  making  them  was  a  partner.'  "Where  a  witness  malves  aa 
entry  of  a  transaction  which  is  shown  to  a  party  who  admits  its 
accuracy,  that  entry  may  be  used  as  an  admission  against  him."  A 
party  may  malie  an  admission  as  well  by  not  denying  statements 
made  by  the  other  party,  or  by  third  persons  in  his  presence,  or  that 
are  contained  in  writings  sent  to  him,  as  by  actual  statements  on  his 
part ;  an  acquiesence  in  a  writing  having  more  weight  than  acquies- 
ence  in  verbal  statements."  But  the  rule  that  a  person  is  presumed 
to  admit  a  fact  stated  to  him  in  conversation  and  not  denied,  does  not 
extend  to  letters  received  by  him ; '  nor  will  silence  be  construed  as  an 
admission  where  the  party  was  not  in  a  position  to  dispute  or  contra- 
dict the  statements  made  to  him  and  claimed  to  be  admitted." 

§  1502.  In  an  action  for  a  mere  wrong,  as  in  trover,  trespass,  or 
case«against  joint  wrongdoers,  the  confession  of  one  defendant,  either 
as  to  their  being  joint  trespassers,  or  wrongdoers,  or  any  other  fact, 
is  not  evidence  against  the  others ;  though  it  is  otherwise  as  to  con- 
fessions which  are  accompanied  with  the  wrongful  act,  after  having 
first  established,  by  evidence,  the  wrongful  combination ;  for  then  the 
act  of  one  is  esteemed  the  act  of  all.'  And  in  an  action  for  a  com- 
bination in  committing  a  fraud,  the  confession  of  one  defendant  has 
been  held  evidence  as  to  the  others,  the  combination  being  first 
proved.'  It  cannot  be  proved  by  the  declarations  or  act  of  the 
party."  Care  must  be  taken  that  the  acts  and  declarations  thus 
admitted,  be  those  only  which  were  made  and  done  during  the  pen- 
dency of  the  criminal  enterprise,  and  were  concomitant  with  it,  and 
in  furtherance  of  its  objects.  If  they  took  place  at  a  subsequent  period, 
and  are,  therefore,  merely  a  narration  of  past  occurrences,  or  relate  to 
what  the  party  is  to  do  in  the  future,  they  are  to  be  rejected."    The 

'2  Robert,  319.     73  N.    C.    35.     29  ^  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

Ark.  512.  177,  178.     39  Barb.  403.     47  id.  131.     7 

''3  Keyes,  431.  Ohio  (N    S.)  471.     13  id.  1.     6  id.  467. 

"  33  lU.  225.     32  Cal.  98.     29  id.  637.  7  Iowa,  347.     9  id.  194.     29  La.  Ann. 

1  Wash.  T.  66.     62  lU.   193.     3  Hun,  388.     52  Ala.  407.     75  111.  309.     7  Wal- 

394.  lace,  132.     7  W.  Va.  1.     50  Miss.  147. 

» 4  Daly,  233.     44  How.  69.  53  N.  Y.  472.     4  Hun,  802.     66  N.  Y. 

"  76  m.  217.      47  lud.  251.     55  Mo.  558. 

520.     35  Ind.  317.  "  33  Barb.  165.     39  id.  403. 

'  1  Phil.  Ev.  93.      4  Cowen  &  Hill's  » 18  Wend.   353.     39  Barb.   403.     6 

Notes,  176.     4  Denio,  153.     16  Hun,  93.  Ohio  (N.  S.)  467.     29  La.  Ann.  354.     Id. 

49N.H.  39.     48id.l00.     4  W.  Va.  126.  388.     64  Mo.  262.     45  Cal.  19.     45  Ga, 

41  Vt.  478.     72  N.  Y.  70.     9  Hun,.  89.  517.     51  N.  H.  105.     3  Daly,  138.    49 
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question  whether  the  combination  has  been  proved,  is  for  the  court 
and  not  the  jury.'  In  trespass,  where  the  acts  are  entirely  distinct 
and  unconnected,  as  if  done  or  said  at  a  different  time  or  place,  by 
one  joint  trespasser,  they  are  not  evidence  to  enhance  the  damages, 
and  ought  not  to  be  received." 

§  10O3.  Admissions  of  a  party,  whether  by  parol,  or  in  writing,  are 
to  be  received  with  caution,  and  are  not  conclusive,  but  may  be  done 
away  by  proof.'  And  even  a  receipt,  though  absolute  in  its  terms, 
may  be  explained  or  contradicted.  But  the  proof  should  be  of  a  strong 
and  satisfactory  character.'  But  where  the  receipt  contains,  in  addi- 
tion, what  amounts  to  a  release  or  a  contract  (an  instance  of  which  is, 
where,  on  the  settlement  of  a  claim  for  an  injury  to  the  person,  a  sum 
is  paid  and  a  receipt  given  "  in  full  for  the  damages  " ),  it  cannot  be 
explained  or  varied  by  parol  evidence,  except  in  a  clear  case  of  fraud 
or  a  clear  mistake. '^  But  a  receipt  in  these  words :  "  P.  bought  of  W., 
one  horse,  $150.  Received  payment :  W.,"  is  a  mere  receipt,  and  not 
a  contract,  and  may  be  explained.'  If  the  instrument  contains  both 
an  agreement  and  a  receijjt,  the  former  part  cannot,  the  latter  may  be 
contradicted.'  And  so,  where  a  party  had  admitted  his  promissory 
note,  he  was  allowed  to  show  that  the  signature  was  not  genuine.' 
The  weight  to  be  given  to  admissions  depends  on  the  circumstances 
of  the  particular  case."  One  made  in  a  casual  conversation  is  weak ; 
but  if  deliberately  made,  and  clearly  proved,  it  is  entitled  to  great 
weight.'"  Where  admissions  or  confessions  are  in  the  nature  of  an 
estoppel,  they  cannot  be  contradicted,  as  we  shall  see  in  the  next  sec- 
tion ;  also  24  Illinois,  444. 

§  1504.  There  is,  moreover,  a  large  class  of  admissions  absolutely 

N.  H.  39.     13  Hun,  263.     16  id.  93.     1  215.     3  Corns.  88.    2  Seld.  64.    25  N. 

Greenl.  Ev.  5  111-  Y.  138.     12  Mich.  289.     32111.  ,511.    Id. 

'  39  Barb.  403.  116.     15  Cal.  44.     13  Iowa,  344.    24  id. 

"  1   Phil.   Ev.   94.      Cowen  &  Hill's  20.     44  111.  425.     58  N.  Y.  4S1. 

Notes,  176.  '■  4  Seld.  402.     2  Keni.  509.    31  N.  Y. 

=  1  Phil.  Ev.  107,  108,  and  Cowen  &  498.     14  Ind.  288.     21  id.  291.    11  id. 

HiU's  Notes,  213  to  216.     6  Wend.  268.  236.     6  Minn.  484.    Id.  496.    17  Wis. 

2  Barb.  25.     18  id.  250.     37  id.  579.     1  840.     3    111.  511. 

Daly,  388.     21  lU.  308.     24  id.  444.     39  '  24  N.  Y.  338.     Also  25  id.  520. 

id.  307.     40  id.  310.     8  "Wis.  1.     14  id.  '  14  Ind.  288.    25  Barb.  189.    61  N. 

403.     14  Ind.  324.     15  id.  371.     9  Iowa,  Y.  635. 

391.     12  Mich.  99.  « 10  Mass.  39. 

*  1  Phil.  Ev.  108,  and  Cowen  &  Hill's  »  1  Wash.  T.  66. 

Notes,  supra,  §  1543.     3  Barb.  100.    13  "  22  Wis.  675,     9  Iowa,  391.    See  40 

id.  317.    21  id.  190.     22  id.  314.     38  id.  Wis.  431 
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conclusive  on  the  party  and  his  privies.  Among  these  are  admissions 
made  or  implied  by  the  pleadings  in  a  cause,  which  admissions  cannot 
be  contradicted.  So  a  fact  found  by  a  judgment  is  conclusive  on  the 
parties  and  their  privies.'  These  are  estoppels  by  the  record.  So, 
secondly,  where  an  admission  is  made  for  the  purposes  of  the  trial, 
in  order  to  save  the  trouble  of  proof ; ''  and,  thirdly,  where  a  person 
makes  an  admission,  or  conducts  himself  with  the  intent  or  in  such  a 
manner  that  his  act  is  calculated  to  influence  the  conduct  of  one  with 
whom  he  is  dealing,  and  actually  leads  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  unless  the  person  making 
them  be  cut  off  from  the  power  of  retraction.'  A  judge  lays  down 
the  rule  thus :  "  When  a  party,  either  by  his  declaration  or  conduct, 
has  induced  a  third  person  to  act  in  a  particular  manner,  he  will  not 
afterwards  be  permitted  to  deny  the  truth  of  the  admission,  if  the 
consequence  would  be  to  work  an  injury  to  such  third  person,  or  to 
some  one  claiming  under  him."  This  principle  is  sustained  and 
applied  in  a  great  number  of  cases,  a  few  of  which  are  noted  in  the 
margin.*  It  is  called  an  estoppel  in  pais.  To  make  it  effectual,  the 
admission  or  representation  must  have  been  made  to  the  person  acting 
upon  it,  or  some  one  claiming  under  him.  If  made  to  A.,  without 
any  intent  to  influence  B.'s  conduct,  it  will  not  be  an  estoppel  as  to 
B.,  though  he  hear  of  and  act  upon  it.^  It  is  not  requisite  that  the 
representations  were  the  sole  cause  of  the  action  of  the  one  to  whom 
they  were  made.  It  is  sufficient  that  without  them  he  would  not 
have  acted  in  the  premises,  although  representations  made  by 
others  had  some  influence,  but  not  controlling,  on  his  mind.°     Nor 


>  9  Cowen,   271.      Infra,    §   1412.     3  Ohio  (N.  S.)  99.     9  Mich.  131.     13  id. 

Duer,  161.     Cowen  &  Hill's  Notes,  444,  239.     12  Wis.  453.     17  id.  255.     10  id. 

&c.     See  58  N.  Y.   463.      20  Hun,  90.  443.     5  Minn.   254.     13  id.  59.     9  Cal. 

15  id.  280.     73  N.  Y.  C09.     7  J.  &.  Sp.  204.     Id.  600.     12  id.  148.     31  111.  422. 

1.    Id.  27.     55  How.  176.     Code  Civil  38  id.  455.     29  Texas,  384.     21  Iowa, 

Proc.  §  161.  518.      37  Mo.  207.     39  id.  229.     Also, 

"  25  Cal.  531.  1   Phil.  ¥m.  170,   171.     Cowen  &  Hill's 

=  3  HUl,  219.    30  N.  Y.  226.    51  Barb.  Notes,  199  to  209.     49  How.  489.     53 

208.     3  Minn.  311.     8  id.  133.  28  Cal.  id.  194.     Id.  231.     7  Hun,  339.     69  N. 

175.  Y.  113.     65  id.  111. 

*  3  Hill,  221.     5Denio,  154.     8  "Wend.  '6  Hill,  534.     32  Barb.  284.    7  id.  644. 

480.     19  id.  557.     18  JST.  Y.  392.     24  id.  2  Code,  R.  31,  32.     4  E.  D.  Smith,  296. 

359.    30  id.  519.     31  id.  441.     7  Barb.  (See  6  Mich.  76).     14  Ohio  (N.  S.)  102, 

407.     36  id.  64.     39  id.  383.     41  id.  226.  14  Wis.  403.     50  N.  Y.  675. 

42  id.  18.     5  Duer,  242.     1  Bosw.  531.  "  31  N.  Y,  518.     S  Cal,  84. 
8  Ind.  392.     9  id.  323.     20  id.  239.     7 
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can  it  be  an  estoppel  if  the  party  to  -whom  it  is  made  would  have 
acted  just  as  he,  in  fact,  did  if  it  had  not  been  made,  or  it 
appears  he  placed  no  reliance  upon  it,  and  was  not  misled.'  Ignorance 
of  the  law  is  no  defense  against  an  estoppel. °  Estoppels  must  be 
strictly  construed.^  If  there  is  no  representation  or  declaration  until 
after  the  act  has  been  committed,  it,  of  course,  is  not  an  estoppel ; ' 
nor  is  an  admission  in  relation  to  what  is  or  not  the  law  on  a  subject.' 
Among  the  specific  cases  of  estoppel  to  which  we  may  refer,  are 
these :  If  the  owner  of  real  or  personal  property,  knowing  his  title, 
stands  by  and  allows  another  person  to  treat  it  as  his  own,  and  make 
improvements  thereon,  or  sell  it  to  another,  who  buys  in  good  faith, 
without  making  objection^  he  his  estopped  from  setting  up  his  title 
against  the  purchaser."  So  is  he  when  he  is  informed  of  a  sale  of  his 
property  by  another  on  credit,  and  does  not  object  or  give  the  pur- 
chaser notice  of  his  title,  but  lies  by  and  permits  him  to  pay  the 
money  to  the  vendor,  as  it  becomes  due,  especially  when  he  receives 
a  part  thereof  from  the  vendor ;  and  so  in  similar  cases  of  acquies- 
cence.' A  tenant  is  estopped  from  denying  the  title  of  his  landlord, 
or  of  his  landlord's  vendor."  But  he  may  show  that  the  title  under 
which  he  entered  has  expired  or  been  extinguished.'  A  party  having 
knowledge  of  all  the  facts,  and  giving  a  receipt  for  property  seized  by 
an  officer  upon  an  execution  or  an  attachment,  and  not  then  claiming  it 
as  his  own,  is  estopped  from  setting  up  against  an  officer  that  the 
property  is  his  own  or  belongs  to  any  one  except  the  defendant  in  the 
process.'"  If  a  party  represents  a  note,  which  he  is  about  to  sell,  to  be 
business  paper,  when,  in  fact,  it  is  not,  he  is  estopped  from  setting  up 
the  defense  of  usury. "     And  so  is  the  maker  when  he  annexes  thereto 


'  Lalor,  87.     6  Seld.  402.     1  id.  394.  See  11  Ohio  (N.  S.)  42.    See  44  N.  Y. 

7  Barb.  253.     62  N.  Y.  69.  577.     54  Miss.  200.     34  Mich.  84. 

■"  27  Bai-b.  595.  '  16  Barb.   613.     18  id.  434.    27  id. 

=  28  Barb.  44.  595.     4  Bosw.  169.     32  N.  Y.  105.     6 

*  Lalor,  90.     8  Bosw.  1.     16  Ind.  387.  Ind.  289.     16  "Wis.  661     65  Mo.  522. 

19  id.  384.      20  id.  307.      21  id.  248.     6  »  15  N.  Y.  327  and  refs.     5  Seld.  45. 

Minn.  297.                                   '  9  Bosw.  57.     2  Cal.  558.     9  id.  575.    11 

'2Coms.l9.  36N.Y.  631.10Mich.125.  id.  133.     7  Ind.   715.      5  Wis.  279.    20 

»  5  Seld.  40.     4  Corns.  303.     30  N.  Y.  111.  332.     32  id.  151.     8  Minn.  435.    See 

519.     39  Barb.  812.     (See  44  id.  218,  and  71  N.  Y.  189. 

id.  606.)    4  Bosw.  169.     2  Cal.  489.     4  =  69  N.  Y.  1.    6  Wend.  670.    22  Wend. 

id.  97.    8  id.  461.     12  id.  426.     13  id.  121.     15  N.  Y.  374. 

359.     26  id.  23.     6  Ind.  289.     19  id.  347.  '^  3  Hill,  215.     25  N.  Y.  302.    38  id. 

18  Ark.  142.     22  111.  345.     5  Iowa,  415.  253.     10  Cal.  172. 

24  id,  380.      16  Wis.  181.     3  Minn,  311.  ='  10  Paige,  326, 


Acts  and  Admissions  of  an  Agent.  901 

a  certificate  that  the  same  was  given  for  value,  and  will  be  paid  when 
due  ;  or  orally  represents  the  same,  when,  in  fact,  it  was  accomodation 
paper  and  sold  at  an  usurious  rate ;  and  the  same  rule  applies  in 
similar  cases.'  This  rule  applies  to  the  representations  of  one 
member  of  a  firm  relative  to  notes  given  by  it.^  But  where  parties 
claiming  to  own  a  note  are  told  by  the  maker  that  it  will  be  paid  in 
a  certain  time,  and  it  turns  out  that  their  purchase  of  the  same  had 
not  been  completed  when  the  maker  so  told  them,  but  was  afterward, 
the  maker  is  not  estopped  from  contesting  its  validitjr,  for  he  could 
not  have  intended  or  supposed  he  was  influencing  the  purchase."  An 
act  forbidden  by  statute  cannot  be  made  good  by  an  estoppel.*  A 
party  cannot  be  estopped  by  a  mistaken  averment  of  the  law  in  his 
pleading."  One  partner  may  estop  his  copartner,"  or  he  may  be  es- 
topped by  the  act  of  a  third  person,  not  a  partner ;  but,  before  he  can 
be,  he  must  know  of  the  act  and  ratify  it.' 

§  1505.  Exception  Ath.  The  acts  and  admissions  of  an  agent,  while 
acting  within  the  scope  of  his  authority,  are  evidence  against  his 
principal,  because  they  form  a  part  of  the  contract  or  transaction  itself, 
but  not  what  he  may  have  said  or  done  at  another  time,  or  when  not 
so  acting.'  Where  an  agent,  who  has  only  a  parol  authority,  executes 
a  sealed  instrument,  though  in  general  the  instrument  will  not  be 
valid,  yet  admissions  contained  in  it  are  competent  evidence  against 
the  principal.'  The  declarations  of  a  conveyancer  who  drafts  a  mort- 
gage are  not  admissible  to  show  fraud  in  it.'°  The  confessions  of  a 
deputy  sheriff,  made  while  he  is  acting  within  the  scope  of  his  author- 
ity, will  bind  the  sheriff;  for  instance,  what  he  may  say  at  the  time 
of  executing  a  writ,  or  concerning  the  custody  of  a  debtor  upon  execu- 
tion in  his  hands,  or  concerning  any  other  execution,  while  the  same 
is  in  force  in  his  hands ;  but  these  confessions  in  order  to  bind  the 

'  19  Wend.  557.      26  Barb.   611  and  '  Supra,  §  159.     3  Seld.  364.     17  N. 

refe.    35  id.  427  and  refa.     37  id.  189.  Y.  131.     24  Barb.  25.     41  id.  441.     20 

41  id.  359.      34  N.  Y.  151.      31  id.  294.  id.  493.    Lalor,  66.     2  E.  D.  Smith,  234. 

5  Duer,  226.      Id.  379.     1  E.  D.  Smith,  Id.  250.     4  id.  165.     IS  111.  297.     24  id. 

542.     11   Ind.  1.     Id.  112.     16  id.  37.  535.     9  Cal.  251.     14  id.  35.      22  id. 

Id.  284.     Id.  344.     13  Wis.  549.     14  id.  231.     23  id.  152.     Id.  468.     13  Ind.  258. 

281.     Supra,  §  387.                          ,  10  Wis.  388.     7  Minn.  494.     9  Iowa,  194. 

"  15  Iowa,  563.  66  Mo.  114.    44  Ind.  290.     60  111.  501. 

a  16  Ind.  344.  54  N.  Y.  334.     32  Iowa,  433.     62  111. 

« 38  Barb.  534.     57  N.  Y.  473.  193.     48  Ind.   264.     51   Ga.   212.     20 

'  36  N.  Y.  637.  Hun,  123.     15  id.  20. 

«  39  Mo.  229.  °  17  Abbott,  76. 

'  18  Iowa,  90.  ■"  14  Iowa,  394. 
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sheriff,  are  restricted  to  the  business  which  the  deputy  has  in  hand, 
and  while  it  is  going  on.  If  one  party  refers  another,  for  iui'ormation 
on  any  question,  to  a  third  person  as  authorized  to  answer  for  him,  or 
employs  an  agent  to  make  certain  propositions  respecting  a  transaction 
between  himself  and  another,  he  is  bound  by  what  that  person  or 
agent  says  or  does  within  the  scope  of  his  authority,  and  by  his  replies 
or  propositions,  as  much^as  if  made  by  himself.'  Before  the  declara- 
tions of  an  agent  are  admissible  against  his  principle,  the  fact  of  the 
agency  must  be  established  aliunde,''  and  by  evidence  other  than  the 
declarations  of  the  agent.'  If,  however,  the  court  permits  the  dec- 
larations of  the  alleged  agent  to  be  first  given  in  evidence  and  after- 
wards proof  of  the  fact  of  agency  this  will  not  be  error.'  But  to  be 
admissible  in  evidence,  the  declarations  of  the  agent  must  have  been 
made  while  acting  for  his  principal,  within  the  scope  of  his  authority, 
and  in  reference  to  the  act  done.'  The  same  rule  applies  to  admis- 
sions made  by  a  member  of  a  corporation  aggregate,  who  is  not  a 
party." 

§  1506.  It  may  be  observed,  with  regard  to  admissions  generally, 
that  a  mere  proposition  by  way  of  compromise,  is  not  evidence 
against  the  party,  though  the  admission  of  any  facts  in  the  com'se  of 
a  settlement,  or  before  arbitrators,  would  be  evidence.'  Whether 
the  offer  is  merely  by  way  of  compromise,  must  be  gathered  from 
the  circumstances  in  proof.  The  case  commonly  put  is,  where  A. 
claims  of  B.  fifty  dollars,  and  B.  offers  him  a  gross  sum  of  twenty- 
five  or  thirty  dollars,  or  other  amount,  in  .order  to  settle  the  claim ; 
this  ought  not  to  be  received  as  evidence.  But  if  B.  should  tell  him, 
"it  is  true  I  owe  you  thirty  dollars,"  this  is  a  fact  which  maybe  shown. 

§  1507.  The  admissions  of  the  party,  even  if  an  infant  or  a  married 
woman,  are  evidence  against  him,  or  her,  whether  made  in  writing 
or  by  parol,  or  before  or  after  the  commenceme,nt  of  the  suit.'    And 

'  4  Wend.  561.    44  Barb.  554.    3  Bosw.  «  Code  Civil  Proc.  §  839. 

147.     See,' also,  as  to  this  and  the  other  '  1  Phil.   Ev.   108,  fl,  and  Cowen  & 

propositions  in  this  section,  1  Phil.  Ev.  Hill's  Notes,  218.    3Denio,58.    IKeyes, 

99  to  102;  also  105,   6,  and  Cowen  &  495.     9  Ind.  50G.     11  Wis.  371.    83  Mo. 


HiU's  Notes,   180  to  188,  and  191.     1  333.     75  m.  220.     11  R.  I.  4.     99  : 

Hun,  634.  263.     49  Vt.  203.     8  J.  &  Sp.  8.    See  9 

^  77  N.  C.  271.      54  Ind.  141.     68  N.  Heisfe.  (Tenn.)  137. 

C.  356.  »  See  supra,  1501.      34  Barb.  533.     3 

=  2Col.  T.  565.  Hill,  149.    3  Abbott,  111.     17  id.  76.   1 

"  77  N.  Y.  622,  624.  Hilton,  169.     44  N.  Y.  156. 

"  66  Barb.  483.     55  111.  503.     32  Iowa, 
265.     71  N.  V.  118. 
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so  is  the  recital  of  a  fact  in  a  deed  executed  by  a  party,  or  an  admis- 
sion in  a  pleading,  -whether  in  that  or  another  suit.'  And  the  receipt 
of  a  bond  and  warrant  of  attorney,  stating  the  particulars  thereof,  has 
been  held  evidence  of  the  bond  and  warrant,  even  without  producing 
them."  The  mere  declarations  of  a  party  that  he  had  heard  certain 
statements  which  are  inconsistent  with  the  testimony  of  his  own  wit- 
nesses, are  inadmissible  for  the  purpose  of  showing  his  bad  faith  in 
asserting  the  fact  their  testimony  would  establish,  or  otherwise." 

§  150S.  The  whole  of  a  party's  answer,  confession  or  admission, 
must  b6  taken  together,  in  order  to  show  distinctly  the  full  meaning 
and  sense  of  the  party ;  thus,  where  I  say,  "  True,  I  received  a  dol- 
lar of  the  plaintiff,  but  it  was  my  due ; "  True,  I  shot  the  plaintiff's 
dog,  but  he  assaulted  me  in  the  highway;"  these  confessions  will 
not  sustain  an  action  against  me.''  "  True,  A.  signed  the  note 
jointly  with  me,  but  he  did  this  as  surety,  and  not  as  partner." 
This  is  not  an  admission  that  A.  and  I  are  partners. °  "  I  bought  the 
goods,  but  paid  for  them ; "  this  will  not  sustain  an  action  against  me 
for  the  goods. °  So,  where  the  defendant  admitted  receiving  medi- 
cines of  a  physician,  but  denied  having  employed  him,  and  sg-id  she 
was  under  twenty-one  years  of  age;  or  where  one  admitted  pur- 
chasing goods,  but  said  it  was  on  a  credit  which  had  not  yet  expired, 
in  these  and  similar  cases,'  the  whole  admission  being  taken  together, 
no  cause  of  action  is  made  out.  It  is  but  an  amplification  of  this  rule 
to  add,  that  not  only  is  all  of  the  particular  sentence  to  be  received, 
but  also,  where  part  of  a  conversation  has  been  given  in  evidence,  any 
other  or  further  part  of  the  same  conversation  that  would,  in  any  way, 
qualify  or  explain  that  part  of  the  conversation,  is  also  admissible ; 
but  detached  and  independent  statements,  in  no  way  connected  with 
the  statement  given  in  evidence,  are  not  admissible,  though  made  in 
the  same  conversation ;  and  there  is  no  difference  in  the  rule  between 
statements  made  in  the  conversation  by  a  party  to  the  suit,  and  those 
made  by  a  third  party.'    The  rule  also  makes  the  whole  of  a  paper 

» 1  PHI.  Ev.  89,  and  Cowen  &  Hill's  1  Abb.  App.  Deo.  111.      18  Minn.  316. 

Notes,  159,  160,  161.     4  Wis.   67.     15  39  Cal.  52. 

Iowa,  219.     17  id.  176.  ^  1  Cowen  &  Hill's  Notes,  234. 

=  14  John.  404.  ^  15  John.  229. 

=  16  N.  Y.  381.  '  9  John.  141.     1  Hilton,  269.     2  Hill, 

'  3  John.  427.      10  id.  365.      6  Bosw.  440.     1  Brad.  356. 

812.    4  Hiin,  797.    10  id.  537.    1  Hilton,  »  6  Seld.  93.     25  N.  Y.  170  and  refs. 

2G9.     9  Cal.  529.     29  id.  641.     8  Iowa,  6  Bosw.  312.    1  Daly,  380.    8  Iowa,  108. 

163,      Infra,  1543.      2  Texas  App.  139.  10  id.  141.     33  Mich.  515.     52  Ind.  51. 
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admissible  in  evidence  if  part  is  read  by  the  other  side.'  And  so,  if 
a  paper  is  read  in  evidence  by  one  party,  another  on  which  it  is  based 
and  depends  for  its  validity,  may  be  read  by  the  other  party;  as 
■where  a  sheriff's  return  is  read,  the  writ  to  which  the  return  is 
made  is  competent.''  So  as  to  a  paper  referred  to  in  the  one  intro- 
duced, and  similar  cases. ^  But  though  this  evidence  is  thus  admissi- 
ble, yet  it  is  by  no  means  true  that  equal  weight  must  be  given  to 
that  in  favor  of  the  party,  as  to  that  which  makes  against  him.  If  the 
evidence  which  makes  for  the  party  is  improbable,  inconsistent,  or 
contradictory,  or  is  discredited,  the  court  or  jury  may  disregard  it  and 
give  effect  only  to  that  which  charges  him.'' 

§  1509.  What  a  person  has  sworn  to  as  a  witness  heretofore,  in  the 
same  or  in  another  cause,  or  in  a  case  between  other  parties,  is  evi- 
dence against  him,  even  though  the  questions  which  he  answered  in 
the  prior  cause,  were  exceptionable,  and  he  might  have  demurred  to 
them ;  and  so,  what  he  has  confessed  as  a  criminal,  under  a  promise 
of  pardon.^  But  testimony  delivered  in  another  cause  to  which  the 
plaintiff  was  a  party,  by  his  witness,  cannot  be  given  in  evidence  as 
a  tacit  admission  of  the  facts  sworn  to,  though  it  be  shown  that  he 
heard  the  testimony  and  expressed  no  dissent. " 

§  1510.  Where  personal  property,  including  choses  of  action  has 
been  sold  or  assigned,  the  admissions  or  declarations  of  the  former 
owner  or  holder  are  not  admissible  against  his  purchaser,  even  though 
such  former  owner  or  holder  is  dead  at  the  time  of  the  trial.  And 
whether  made  Isefore  or  after  the  sale  or  assignment,  makes  no  differ- 
ence.' In  a  recent  case  in  the  United  States  supreme  court,'  it  was 
said  that  it  was  well  settled  that  the  declarations  made  by  the  holder 
of  a  chattel  or  promissory  note,  while  he  held  it,  are  not  competent 
evidence  in  a  suit  upon  it,  or  in  relation  to  it,  by  a  subsequent  owner;" 


'  5  Duer,  383.     6  id.  102.     6  Ind.  458.  444.     2  Hilton,  71.     119  Mass.  429.    13 

14  Iowa,  131.  -Allen,  182.     40  Conn.  313. 

"  4  Wis.  803.  °  2  Hill,  538.     47  Ind.  251. 

=  7  Mich.  329.     10  Ohio  (N.  S.),  20.  '  7  Cowen,  752.     8  Wend.  490.    7  id. 

*  2  John.  Ch.  90.     1  Phil.  Ev.  89,  and  256.     1  Hill,  B12.     6  id.  405.    7  id.  361. 

Cowen  &  Hill's  Notes,  160, 161.     2  Hill,  1  Corns.  519.    4  Seld.  276.    2  Kem.  118. 

440.     6  Seld.  93.     6  Barh.  451.     15  id.  16N.Y.497.     15  Barb.  560.     18  id.  344. 

449.    21  id.  335.    30  id.  663.    15  Ind.  370.  21  id.  161.     33  id.  165.     46  id.  151.    25 

4  Minn.  368.    9  Cal.  529.    5  Taunt.  245.  id.  505.     37  id.  258.     Id.  481.     14  Wis. 

^  1  Phi).  Ev.  89,  .ind  Cowen  &  Hill's  487. 
Notes,  161,  2.    29  N.  Y.  523.     23  Barb.  "  93  U.  S.  379. 

"  7  Hill,  361. 
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and  that  it  makes  no  difference  that  the  party  is  since  deceased,"  or 
that  the  transfer  was  made  after  maturity  ;''  and  that  the  same  rule 
applied  to  declarations  of  a  mortgagee/  or  of  the  assignor  of  a  judg- 
ment,* or  of  an  endorser,'  or  of  a  judgment."  But  in  New  York,  at 
least,  it  is  well  settled  that  a  vendee  of  chattels  or  an  assignee  of  a 
chose  in  action,  must  be  a  purchaser  for  value,  in  order  to  exclude  the 
declarations  of  a  prior  party  in  interest  from  whom  he  derived  title, 
made  before  such  party  parted  with  his  interest.'  Where  the  party, 
against  whom  the  declarations  are  offered,  claims  as  a  privy,  by 
representation  through  the  person  making  them,  or  is  identified  in 
interest  with  him,  they  are  clearly  admissible. *  But  when  the 
declarations  offered  in  evidence  were  made  by  a  grantee  or  assignee 
before  he  acquired  any  right  or  interest  in  the  property  granted  or 
assigned,  they  are  not  inadmissible  in  evidence." 

In  some  of  the  states  a  different  rule  prevails  is  some  or  all  of 
these  respects ;  thus,  in  Illinois,  Indiana,  California,  Iowa,  and 
some  of  the  other  states,  possibly,  the  admissions,  derogatory  to 
his  own  title  or  interest,  of  a  grantor  or  person  in  possession  of  pro- 
perty or  overdue  paper,  claiming  property  or  rights,  are  admissible 
in  evidence  against  him  and  those  claiming  under  him."  But  decla- 
rations subsequent  to  the  sale  or  assignment  cannot  affect  the  vendee 
or  assignee,  unless  it  is  first  shown  by  other  evidence  that  they  are 
colluding  for  a  fraudulent  purpose."  The  vendor's  own  declarations 
that  the  sale  was  colorable,  or  in  bad  faith,  are  inadmissible,"  except 
to  prove  fraud  in  himself,'*  or  where  the  vendor  remains  in  actual 
possession,"  or  the  statements  were  made  before  the  sale  was  consum- 
mated."   But  where  a  transfer  is  made  to  a  nominal  party,  merely, 

1 1  Hill,  612.  "  4  Iowa,  524.     15  Cal.  50.     4  Minn. 

2  7  Hill,  361.  204.     5  id.  119.     8  id.  50.     52  Ga.  385. 

=  2  Abb.  Ct.  App.  Deo.  1.  Id.  531. 

*  16  N.  Y.  497.  ^^  See  cases  in  last  note  ;  also  13  Cal. 

'  Anthon's  N.  P.  141.  58.     12  id.  483.     24  HI.  40.     48  Cal.  152. 

"  1  Denio,  202.  47  Mo.  293.     32  Texas,  202.     13  Hun, 

'  72  N.  Y.  548.      4  Denio,  63.     33  N.  543.     74  N.  Y.  597.     71  id.  508.     59  Pa. 

T.  343.  St.  281.     48  111.  243.     62  Pa.  St.  37. 

°  72  N.  Y.  548.      12  id.  118.     7  C.  &  "  12  Wis.  392.     14  id.  95.  See  23  Cal. 

P.  401.  331.     3  Hun,  316. 

''50]Sr.  Y.  352.  'M4Wis.   487.     47  Vt.   238.     46  id. 

"17111.239.    3Ind.  471.     11  id.  347.  674.     .52  N.  H.  148.     See  16  Hun,  458. 

18  id.  343.     9  Iowa,  444.     18  id.  314  and  '=  23  Cal.  831.    47  Ga.  635.     12  Kans. 

refs.     See  also  Cowen  &  Hill's  Notes  to  162. 
Phil.  Ev.  644  to  652.     46  Iowa,  540.     26 
"Wis.  311. 
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and  the  interest  of  the  parties  remain  unchanged  by  the  apparent 
transaction,  and  an  identity  of  interest  exists  between  the  assignor 
and  the  assignee,  the  party  making  the  transfer  is  still  the  party  in 
interest,  and  his  declarations  are  admissible.'  If  an  assignor,  for  the 
benefit  of  his  creditors  or  otherwise,  remains  is  possession  of  the 
assigned  property,  any  declarations  that  he  may  make  while  so  in 
possession,  tending  to  show  his  intention  in  making  the  assignment, 
are  competent  against  himself,  and  any  creditors  who  claim  under 
the  assignment."  So,  whatever  is  said  by  him  before  the  assignment 
is  perfected  ;  that  is,  while  anything  remains  to  be  done  to  complete 
the  same  according  to  law,  or  as  a  part  of  the  transaction,  in  some 
states,  is  admissible  for  creditors  who  attack  it  as  fraudulent.'  If 
m.ade  afterward  they  are  not  admissible  against  the  assignee,  but  are 
against  the  assignor.'  If  a  party  sues  merely  as  trustee  of  another, 
his  admissions  are  not  evidence  against  the  cestui  qtie  trust  or  real 
party  in  interest.' 

§  1511.  A  large  class  of  declarations  made  by  third  persons,  and 
even  by  the  party,  are  entirely  distinguishable  from  hearsay.  I  mean 
such  as  are  voluntarily  and  spontaneously  made  by  any  one  at  the 
time  when  an  act  is  performed,  or  is  in  progress  of  performance  by 
him ;  they  must  accompany  the  transaction  itself,  and  so  harmonize 
with  it  as  obviously  to  form  a  part  of  it.°  Examples  of  this  are,  what 
a  party  says  or  does  when  making  a  contract,  or  in  taking  possession 
of  property,  or  while  holding  such  possession,  or  disposing  of  property 
or  transacting  any  other  business,  official  or  private,  whether  in  the 
party's  own  right,  or  in  behalf  of  another.  These  make  a  part  of  the 
transaction,  res  gestce,  and  are  used  to  show  the  intent  or  design  of 
the  actor,  and  the  character  of  the  act.  To  this  end  they  are  admissi- 
ble not  only  against,  but  even  for  the  person  who  does  the  act.  The 
instances  in  the  books  are  very  numerous.  Some  of  them,  as  well  as 
instances  where  declarations  were  held  inadmissible  as  not  a  part  of 
the  res  gestm,  are  cited  in  the  margin.'     They  are  all  easily  disposed 


'  34  N.  Y.  433  and  refs.  *  Cowen  &  Hill's  Note,  163,  &c.    20 

"  6  Seld.  309  ;  also  26  111.  37.  N.  Y.  170. 

'  8  Mich.  44  ;   see  also  cases  in  next  "  6  Seld.  207.     1  Kern.  157.    23  Barb, 

note.     72  N.  Y.  548.     13  Price,  136.     1  639.     24  id.  25.     34  id.  256.     3  Bosw. 

Camp.  376.     13  East,  213.    5  Tenn.  513.  497.    35  Cal.  51.    25  Ind.  31.    28  id.  371. 

*  8  Iowa,  239.     13  Wis.  644.     4  Minn.  28  Texas,  759. 

204.     7  id.  421.     17  Ind.  446.     33  Barb.  '  1  Phil.   Ev.  231.     Cowen  &  HiU's 

165.  Notes,  157-8,  585  to  606.    16  N.  Y.  9. 
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of,  as  well  as  most  cases  that  can  arise,  by  the  application  of  the 
above  rule.  In  compliance  with  this  rule,  where  the  state  of  mind 
or  disposition  of  a  person  at  a  given  period,  and  explanatory  of,  or 
characterizing  an  act  or  admission,  becomes  a  pertinent  topic  of 
inquiry,  his  declarations  and  conversations  may  be  resorted  to.'  So 
may  the  conduct  and  declarations  of  a  man  and  woman  during  their 
cohabitation,  to  show  whether  their  intercourse  was  matrimonial  or 
meretricous ;  but  their  declarations,  after  the  intercourse  ceased,  would 
not  be  sufficient  to  repel  the  presumption  of  an  actual  marriage,  or  to 
establish  the  illegitimacy  of  their  children.''  In  like  manner,  where 
the  president  of  a  bank  requested  the  defendant  to  pay  a  note  belong- 
ing to  it,  which  he  insisted  had  been  paid,  and  they  proceeded  to 
examine  the  books  of  the  bamk,  when  the  president  declared  himself 
satisfied  that  it  was  paid,  it  was  held  that  the  declaration  of  "the 
president  was  within  the  scope  of  his  ordinary  powers,  and  part  of  the 
res  gestce.^  And  where,  in  an  action  by  a  bank,  it  became  material  to 
show  for  what  purpose  a  note  had  been  sent  to  it  by  a  corresponding 
bank,  the  letter  of  the  president  of  the  latter,  enclosing  it,  was  deemed 
competent  evidence  as  part  of  the  transaction." 

§  1512.  The  decease  of  a  third  person,  who  has  made  an  entry  of  a 
fact  in  writing,  with  a  view  to  perpetuate  its  memory,  often  renders 
the  entry  evidence.  This  rule  extends  to  a  large  .portion  of  very 
important  testimony,  which  is  received,  after  death,  in  some  measure 
on  the  ground  that  it  was  a  part  of  the  transaction.  It  extends  to  all 
entries  made  in  the  usual  course  of  official  or  professional,  and  even 
private  business,  as  entries  by  deceased  notaries  public,  concerning 
protests  and  notices,  which  is  the  case  usually  put  as  an  example  of 
official  entry.  Among  entries  relating  to  private  business,  it  has  been 
applied  to  those  made  by  attorneys,  clerks,  surveyors,  engineers,  run- 
ners and  messengers  of  banks,  (fee."  So,  also,  where  a  physician  who 
attended  the  birth  of  a  child,  whose  age  was  at  issue  in  an  action, 

17  id.  131.     19  id.  299.     28  id.  153.     37  ■  2  Hill,  248,  257,  note  fb).     3  Parker, 

Barb.  481.     5  Duer,  511.     14  Abbott,  84.     4  Ind.  327.     18  111.  200. 

346.    10  Cal.  456.     17  id.  297.     19  id.  ^  9  Paige,  611. 

275.    Id.  393.     6  Wis.  232.     1  Iowa,  .53.  '  2  Hill,  44. 

10  id.  579.     4  Greene  (Iowa),  555.     57  "  2  Hill,  531. 

Ind.  46.     43  "Wis.  467.     57  Tenn.  479.  =  1  Greenl.  Ev.  §§  115, 116.     16  Wend. 

43  Wis!  414.     57Ga.  183.     35  Mich.  310.  586.     2  Hill,  537.     4  id.  129.     23  Barb. 

5  Oregon,  216.     69  111.  542.     78  id.  158.  573.     9  Hun,  239.     55  N.  Y.  440.    51 

40  Iowa,  540.     14  Kan.  111.     33  Mict.  id.  84.     Code  Civil  Free.  §  924. 

483.     66  Barb.  59.     57  Mo.  93. 
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made  an  entry  thereof  at  the  time,  as  well  as  of  subsequent  births  in 
the  same  family,  it  was  held  that  his  registei',  containing  this  entry, 
was  admissible,  the  physician  having  died.'  But  this  rule  does  not 
extend  to  oral  declarations.  The  entry  must  be  produced,  or  its 
absence  accounted  for.  The  witness  must  be  shown  to  have  died. 
His  absence  beyond  the  jurisdiction  of  the  court  is  not  enough.  In 
general,  the  entry  must  have  been  made  by  the  deceased  person  him- 
self, not  by  another  for  him ;  though  if  such  were  the  usual  course, 
and  both  be  dead,  the  entry  is  admissible.  It  must  be  shown  to  have 
been  made  in  the  usual  course  of  deceased's  duty  or  business.'' 

§  1513.  Where  a  witness,  who  has  formerly  been  examined  in  a 
suit  between  the  same  parties,  and  where  the  point  in  issue  was  the 
same,  is  since  dead,  what  he  swore  on  the  former  trial  may  be  proved 
by  one  who  heard  him.'  And  so,  when  the  witness  is  kept  away  from 
the  second  trial  by  the  contrivance  of  the  opposite  party.  A  founda- 
tion must  alwaj^s  be  laid  for  this  proof,  by  showing,  in  a  regular  and 
legal  manner,  the  pendency  and  trial  of  the  former  cause,  and  the  death 
of  the  witness,  or  that  he  is  so  kept  away."  Section  830  of  the  Code 
of  Civil  Procedure  provides  as  follows:  "Where  a  party  has  died 
since  the  trial  of  an  action,  on  the  hearing  upon  the  merits  of  a  special 
proceeding,  the  testimony  of  the  decedent,  or  of  any  person  who  is 
rendered  incompetent  by  the  provisions  of  the  last  section,  taken  or 
read  in  evidence  at  the  former  trial  or  hearing,  may  be  given  or  read 
in  evidence  at  a  new  trial  or  hearing  by  either  party,  subject  to  any 
other  legal  objection  to  the  competency  of  the  witness,  or  to  any  legal 
objection  to  his  testimony  or  any  question  put  to  him."  It  is  held,  in 
England,  that  the  very  words  of  the  deceased  or  absent  witness  must 
be  remembered,  or  his  testimony  cannot  be  received.  But  this  strict- 
ness is  repudiated  by  the  American  courts.  It  has  been  found  to  be 
impracticable  and  absurd.  The  testimony  is,  therefore,  to  be  of  the 
same  character  as  you  would  prove  any  other  matter  of  hearsay,  viz. : 
By  notes,  memoranda  or  naked  recollection  of  the  substance  of  the 
witnesses'  evidence.  *    If  it  is  sought  to  be  proved  by  producing  minutes 

'  23  Barb.  571.  6  Co-wen,  162.     1  Phil.  Ev.  230,  231,  and 

^  See,   generally,  as  to  this  section,  the  Notes  of  Cowen  &  Hill,  pp.  571  to 

Cowen  &  HiU's  Notes  to  Phil.  Ev.  674  576.     1  Utah  T.  319.     36  Ind.  536.    47 

to  679.     79  N.  C.  580.  lU.  530. 

=  5  Denio,  370.     1  Iowa,  350.     18  Wis.  *  1   Phil.  Ev.   231.     Cowen  &  Hill's  ■ 

633.     See  14  Ohio  (N.  S.)  434.    44  Cal.  Notes,  578  to  585.    15  Wend.  193.    19 

269.     59  m.  70.  id.    232.     1   Hilton,  79.     2  id.  434.    3 

^8  John.  446.    11  id.  128.     17  id.  176.  Greene  (Iowa),  118.     23  Ind.  37.    16 
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taken  at  the  time  that  the  deceased  or  absent  witness  gave  his  former 
evidence,  it  is  not  necessary  that  the  exact  language  be  remembered, 
or  that  the  witness  bo  able  to  testify  without  reference  to  his  minutes. 
It  is  sufficient  if  the  person  keeping  the  minutes  intended  to  keep 
them  correctly,  taking  down  all  that  was  material,  and  using  the  pre- 
cise language  of  the  witness,  though  he  cannot  swear  that  he  did  use 
that  language,  or  take  all  down ;  if  he  swears,  after  examining  them, 
he  has  a  recollection  of  the  evidence,  he  maj  give  it.'  So  if  he  took 
notes  as  attorney  or  counsel,  and  has  no  doubt  of  their  correctness, 
these  notes  are  competent  if  he  has  no  recollection  of  what  the  wit- 
ness swore  to  after  looking  them  over.'  In  Illinois,  the  notes  of  the 
evidence  of  a  deceased  witness,  in  a  suit  between  the  same  parties, 
may  be  read  in  evidence,  and,  if  their  correctness  is  disputed,  the 
jury  passes  on  it.^ 

§  1514.  The  declaration  of  surveyors,  who  are  dead,  in  relation  to 
particular  monuments  or  boundaries  of  land  surveyed  by  them,  are 
also  received  in  evidence.' 

§  1516.  Professional  books,  or  books  of  science,  as  medical  books, 
dictionaries,  works  on  farriery,  &c.,  are  not  admissible  as  evidence, 
even  when  they  are  of  established  reputation,  though  experts  may  be 
asked  their  judgment  and  the  grounds  thereof,  which  may,  in  some 
degree,  be  founded  on  such  books  as  a  part  of  their  general  knowl- 
edge.^ The  same  rule  would  doubtless  apply  to  a  counterfeit  de- 
tector, and  was  so  applied  in  a  manuscript  case.  As  to  proving 
facts  from  historical  works,  it  is  doubtful  if  any  such  can  be  read  in 
evidence  while  the  author  is  living,  and  can  be  called  as  a  witness  to 
state  the  sources  of  his  knowledge."  Whether  they  may  be  or  not, 
it  is  certain  that  any  mere  historical  evidence  is  only  admissible  to 
prove  facts  of  a  general  and  public  nature,  and  not  those  which 
concern  individuals  or  mere  local  communities.'  Under  this  rule,  a 
county  history  is  inadmissible."     Other  instances  are  given  in  the 

111.  513.    17  Ohio,  439.     2  Abb.  App.  "  5  Car.  &  P.  73.     7  id.  701.     3  Bosw. 

Dec.  1G2.     13  Kana.  447.     42  Iowa,  573.  7.    1  Chand.  (Wis.)  264.    38  Md.  15.    77 

73  N.  C.  264.    43  Iowa,  117.  N.  C.  55. 

'■  15  ■Wend.  93.     19  id.  232.     2  Seld.  °  7  Peters,  554.     21  N.  Y.  215.     See 

337.     14  Barb.   118.     25  id.   449.     112  109  Mass.  24. 

Mass.  2G7.     45  Cal.  137.  '  21  N.  Y.  216.    1  Salk.  281.    7  Peters, 

"  15  N.  Y.  485.     35  Md.  531.  554.     4  Sand.  Ch.  633,  724. 

3  22  lU.  9.  "  21  N.  Y.  206. 

"  Cowen  &,  HiU's  Notes,  634,  &c.     63 
Pa.  St.  36. 
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authorities  referred  to  in  the  notes.  In  some  of  the  states  this  rule 
has  been  changed  by  statute.  In  New  York,  the  Northamj^ton  tables 
are  competent  evidence  as  to  the  probable  duration  of  life,'  and  are 
recognized  as  the  proper  base  for  computation,  in  determining  that 
question,  by  the  general  rules  of  practice  of  the  higher  courts.  In 
some  states,  newspaper  quotations  are  admissible  to  prove  the  market 
value  of  chattels  on  a  given  day.''  A  price  current  list,  procured 
directly  from  dealers  ii^  an  article  whose  value  is  in  question,  and 
verified  by  testimony  which  tends  to  show  its  accuracy,  is  admissible 
in  evidence.'  But  in  New  York,  a  price  current  list  published  in  a 
newspaper  is  not  competent  evidence  of  market  value,  without  proof 
as  to  whether  the  quotations  of  prices  were  from  actual  sales  or  other- 
wise, or  some  proof  of  the  mode  in  which  the  list  was  made  out.' 
Newspaper  accounts  of  an  accident,  prepared  from  accounts  received 
on  the  day  and  at  the  place  of  the  accident,  are  not  admissible  in  evi- 
dence, when  the  author  is  unable  to  give  the  sources  of  his  informa- 
tion.'* 

By  the  Code  of  Civil  Procedure  it  is  provided  that  a  statute  or  joint 
resolution  passed  by  the  Legislature  of  the  state,  may  be  read  in  evi- 
dence from  a  newspaper  designated,  as  prescribed  by  law,  to  publish 
the  same,  until  six  months  after  the  close  of  the  session  at  which  it 
was  passed,  and  at  any  time  from  a  volume  printed  under  the  direc- 
tion of  the  secretary  of  state." 

VII.  Jv/licial  proceedings  between  the  same  parties. 

§  1517.  The  effect  of  these  proceedings  is  already  fully  consiaered, 
ante,  sections  1159  to  1169,  to  which  reference  is  made.  In  addition, 
and  in  part  repetition  of  what  was  there  said,  there  is  here  appended 
this  and  the  following  sections  to  section  1420. 

Former  verdicts,  judgments  and  decrees,  are  evidence  between  the 
same  parties;  and  between  these  they  are  conclusive  as  to  all  matters 
determined  by  them.'  But  in  order  to  be  conclusive  in  the  second 
suit,  the  parties  in  the  first  must  sue  in  the  same  quality  or  charader 
as  in  the  second.     Thus,  if  I  sue  for  a  claim  in  my  own  right  and 

»  55  N.  Y.  592.     1  "Wend.  553.  66  N.          '1  Phil.  Ev.   320,  321,  358,  and  the 

Y.  54.     16  Abb.  (N.  S.)  19.  •  notes  by  Cowen  &  Hill  there  referred  to. 

^  17  Mioh.  296.     117  Mass.  523.  See  especially,  note  558,  pp.  804  to  810. 
s  3  Wallace,  117.    See  58  Barb.  241.        2  Kern.  156.      7  J.  &  Sp.  453.     See  18 

«  60  N.  Y.  469.  Hun,  163.     14  Hun,  420.    9  J.  &  Sp.  70. 

"  47  N.  Y.  83.  68  N.  Y.  446. 
^  Code  Civil  Pro.  §  932. 
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fail,  I  ara  not  precluded,  by  this  judgment,  from  afterward  suing  for 
the  same  cause,   as  executor  or  administrator;  and  so  of  the  like 
cases.'     A  judgment  is  equally  evidence,  where  the  parties  are  really, 
though  not  nominally,  the  same  in  both  suits ;  as  where  one  suit  is  iu 
favor  of  a  party  beneficially  interested,  and  the  other  in  favor  of  his 
trustee."     A  verdict  or  judgment  is  also  evidence  against  all  such  as 
claim  under  the  parties  to  the  suit.     Thus,  if  I  sue  upon  a  promissory 
negotiable   note,  and  am  defeated  upon  evidence   of  payment,    and 
afterward  sell  the  note  to  A.,  the  judgment  against  me  is  conclusive 
against  A.'     Again,  I  am  sued  for  a  chattel,  which  I  bought  of  A. 
who  is  bound  to  warrant  the  title,  and  I  give  A.  notice  of  the  action, 
and  a  judgment  goes  against  me  ;  that  judgment  is  conclusive  against 
A.  i:i  an  action  against  him  upon  the  warranty.     80,  if  A.  is  to  indem- 
nify me  against  a  particular  claim,  and  a  suit  is  commenced  against 
me,  upon  which  I  give  A.  notice,  and  a  judgment  is  had ;  this  is  con- 
clusive against  A.  in  an  action  for  indemnity.     And  so,  in  1  ke  cases." 
§  1518.  The  foregoing  remarks   are   confined   to  cases  where   the 
former  judgment,  &c.,'is  adduced  in  proof  of  the  matter  tried   or 
determined.     A  record  or  judicial  proceeding  is  always  evidence  of 
its  own  existence,  even  as   against  strangers.^     Thus,   a  verdict  or 
judgment  in  a  criminal  suit,  in  behalf  of  the  people,  is  not  evidence 
on  the  same  matter  coming  directly  in  question  in  a  civil  cause."     But 
should  you  desire  the  record  as  evidence  to  show  that  A.'s  witness 
had  been  convicted  -of  felony,  it  would  bo  admissible,  though  A.  was  a 
perfect  stranger  to  the  prosecution.     Even  where  the  verdict  or  judg- 
ment is  between  the  same  parties,  it  will  not  conclude,  unless  it  be 
rendered  on  the  merits.     Thus,  a  nonsuit  would  not  conclude ;  nor 
would  a  verdict  for  the  defendant  in  an  action  on  a  note  conclude  the 
plaintiff,  if  rendered  on  the  ground  that  the  note  had  not  yet  fallen 
due. 

VIII.  Judgments  between  the  parties  in  another  court. 

§  1519.  The  judgment  of  a  court  of  exclusive  jurisdiction,  directly 
upon  the  point,  is  conclusive  between  the  same  j)arties,  upon  the  same 
matter  coming  incidentally  in  question,  in  another  court  for  a  diiierent 

'  1  PhU.  Ev.  323,      5S  N.  Y.  463.      5  '  Cowen  &  Hill's  Kotes  to  Phil.  Ev. 

Co.  32,  36.     13  Jolm.  483.     8  Cow.  565.      817,  818.     6  Daly,  246. 
9  id.  271.     See  72  N.  Y.  578.  '  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

"  1  Phil.  Ev.  324.  820  to  824,  881. 

'  1  PhU.  Ev.  324.     11  J.  &  Sp.  57.  •  1  Phil.  Ev.  336,  and  Cowen  &  Hill's 

Notes,'  850. 
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purpose.^  Thus,  the  probate  of  a  will  by  the  surrogate  is  conclusive 
evidence,  in  civil  cases,  of  the  validity  of  the  will.°  And  a  condemnar 
tion  of  goods,  ships,  &c.,  in  a  court  of  admiralty,  in  a  proceeding 
against  the  thing  itself  condemned,  is  evidence  against  all  the  world, 
as  to  the  matter  in  question,  upon  which  the  condemnation  was 
founded,  whether  such  court  be  foreign  or  domestic ;  though  the  con- 
demnation is  held  not  to  be  conclusive  in  New  York,  as  to  the  facts 
upon  which  it  is  founded.'  A  judgment  taken  by  default  in  summary 
proceedings  for  non-payment  of  rent  is,  until  reversed,  set  aside  or 
vacated,  conclusive  in  an  action  by  the  landlord  against  the  tenant  to 
recover  the  rent,  of  the  facts  alleged  in  the  affidavit,  and  which  are 
required  .by  the  statute  to  be  alleged  as  the  basis  of  the  proceedings.* 
A  judgment  is  conclusive  not  only  of  the  thing  directly  decided,  but 
also  of  every  fact  essential  to  the  adjudication,  and  necessarily  in- 
volved in  the  controversy.' 

§  1520.  A  conviction  for  any  offense,  by  a  justice  of  the  peace  hav- 
ing competent  jurisdiction,  is,  till  reversed  or  quashed,  conclusive 
evidence  in  his  favor,  in  an  action  for  any  proceeding  under  the  con- 
viction. Thus,  a  conviction  under  the  act  to  prevent  forcible  entries 
and  detainers,"  or  a  conviction  (and  it  seem  merely  the  warrant  of 
commitment),  for  a  contempt,  are  conclusive  evidence  of  the  facts 
therein  contained.'  And  so  in  all  the  innumerable  cases  of  convic- 
tion before  magistrates ;  and  they  are  not  bound  to  show  the  regu- 
larity of  the  conviction ;  and  even  though  it  be  -informal,  yet,  if  the 
magistrate  have  jurisdiction,  it  will  protect  him."  It  is  a  general  rule 
with  respect  to  special  and  limited  jurisdictions,  that  where  a  person 
acts  as  judge  within  his  jurisdiction,  he  will  not  be  liable  to  have  his 
judgment  examined  in  any  action  brought  against  him.  Hence  the 
facts  upon  which  the  conviction  is  founded  cannot  be  traversed. 

§  1521.  The  validity  and  conclusiveness  of  all  proceedings  before 
justices,  and  other  inferior  tribunals,  may  always  be  questioned  by 
showing  that  they  had  no  jurisdiction  of  the  subject  matter.  Thus, 
should  a  justice  try  an  assault  and  battery,  slander,  malicious 
prosecution,  &c.,  or  a  case  where  he  is  prohibited  from  exercising 

■  1   PMl.   Ev.   340.      Supra,   §  1162.  «  66  N.  Y.  385. 

See  4  N.  Y.  71.    6  id.  137.     14  id  329.  =  68  N.  Y.  446. 

15  Barb.  67.  »  8  Joliu.  44. 

"^  1  Phil.  Ev.  344,  and  Cowen  &  Hill's  '  2  Bay,  1. 

Notes,  858.  «  See  on  this  subject,  Cowen  &  Hill'r 

=  Cowen  &  Hill's  Notes  to  Phil.  Ev.  Notes  to  PhU.  Ev.  993. 
883.    2  Wend.  64. 
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jurisdiction  because  of  his  relationship  to  one  of  the  parties,  his 
judgment  would  bo  no  protection  to  him  or  the  party,  though  it 
might  be  to  officers  acting  under  his  process,  if  it  did  not,  upon  its 
face,  show  that  the  subject  of  the  action  Was  not  within  his  juris- 
diction.' 

§  1522.  "Where  a  suit  was  discontinued  by  the  plaintiff's  not 
appearing,  and  the  justice  afterward  gave  judgment  against  the 
defendant  without  issuing  process,  or  any  notice  being  given,  and 
without  the  defendant's  appearing,  it  was  held  that  the  judgment 
was  void,  and  might  be  impeached,  even  in  an  action  of  debt  on  the 
judgment  before  another  justice. ° 

-  §1523.  In  cases  where  a  judgment  is  admissible  against  a  stranger, 
it  may  be  impeached,  by  his  proving  that  it  was  obtained  iii  order  to 
defraud  him ;  as  if  it  were  confessed  with  a  view  to  chose  creditors, 
among  whom  he  is  one.  But  fraud  cannot  be  shown,  if  he  were  a 
party  or  privy  to  the  proceeding.' 

§  1524.  The  sentence  of  any  foreign  court  of  competent  jurisdic- 
tion, directly  deciding  a  question  which  was  properly  cognizable  by 
the  law  of  the  country,  seems  to  be  conclusive  here,  the  same  is  if 
rendered  by  one  of  our  own  courts.*  And  the  judgment  of  a  court 
in  a  neighboring  state  having  jurisdiction  of  the  subject  matter,  and 
in  which  the  defendant  has  been  duly  notified  to  appear,  is  conclu- 
sive in  the  courts  of  this  state,  whether  it  come  directly  or  collaterally 
in  question.^  The  Code  of  Civil  Procedure  prescribes  the  mode  of 
authenticating  the  records  of  the  courts  of  the  United  States,"  and 
of  courts  of  foreign  countries,'  but  expressly  declares  that  nothing 
contained  in  the  article  prescribing  the  mode  of  authenticating  for- 
eign records,  shall  be  construed  as  declaring  the  effect  of  the  record 
or  other  judicial  proceeding  of  a  foreign  country.' 

'  For  the  above  matters  as  to  the  pro-         °  Cowen  &  Hill's  Notes  to  Phil.  Ev. 

tective  effects  of  judgments  and  convic-  854  to  856. 

tions  before  infei-ior   magistrates,    see  *  See  Cowen  &  Hill's  Notes  to  Phil. 

Cowen  &  Hill's  Notes  to  Phil.  Ev.  987  Ev.  891  to  896.     26  N.  Y.  146. 
to  1025.     Also,  11  J.  &  Sp.  217.     63  N.  '  See  Cowen  &  Hill's  Notes  to  Phil. 

Y.   460.     9  Cow.  227.     15  John.   121.  Ev.  891  to  896.    7  Bosw.  150.     50N.Y. 

19  id.  7.     59  N.  Y.  212.     41  Barb.  200.  184,  202.     12  John.  99.     49  How.  124. 
11  Hun,  214.  "  Code  Civil  Proc.  §  943. 

'  15  John.  244.    See  65  N.  Y.  179.  '  Code  Civil  Proc.  §§  952,  953. 

=  Code  Civil  Proc.  §  954, 
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III.    Op   Parol  Evidence   to   Explain   oh  Contradict  Written 

Testimony. 

§  1525.  It  is  the  duty  of  the  courts  to  be  astute,  and  even  ingenious, 
in  upholding  all  CQiitracts  so  far  as  may  be,  and  in  giving  them  effect 
according  to  the  intent  of  the  parties.  So  far  as  a  written  contract  is 
clear  either  in  its  particular  words,  or  upon  a  consideration  of  its 
legal  effect,  no  evidence  extrinsic  to  the  writing  can  be  received  to 
contradict,  vary  or  explain  its  legal  meaning."  The  rule  is  not  limited 
to  contracts  made  upon  a  consideration ;  it  is  equally  applicable  to  all 
writings  designed  to  be  the  repository  and  evidence  of  the  final  con- 
clusions of  the  parties.^  But  this  rule  extends  only  to  the  parties  and 
their  privies,  and  does  not  concern  third  persons.'  The  cases  illus- 
trative of  this  rule  are  numerous  some  are  referred  to  in  the  last  note ; 
a  few  others  may  be  specified :  Thus,  in  case  a  note  is  expressed  to 
be  payable  on  such  a  day,  you  cannot  show  that  the  parties  intended 
some  other  day.  Again,  a  promise  to  pay,  simply,  without  saying 
what  day,  is,  in  legal  effect,  a  promise  to  pay  on  demand ;  and,  there- 
fore, you  cannot  show,  orally,  an  agreement  to  pay  at  any  particular 
day.*  It  cannot  be  shown  that  arbitrators  did  not  intend  what  their 
award  on  its  face  declares.*  Where  the  description  in  a  deed  is  cer- 
tain, evidence  is  inadmissible  to  show  that  there  was  an  understanding 
that  the  lands  should  be  bounded  by  other  monuments,  or  cover  more, 
or  other  land.°  The  minutes  of  a  public  officer,  as  a  town  clerk,  can- 
not be  contradicted.'  Parol  proof  is  not  admissible  to  qualify  or  vary 
the  legal  liability  of  sureties  to  each  other,  though  it  is  to  show  that 
certain   parties   are   sureties.'     And   in   an   action   for  contribution 


'Supra,  §1120.    Cowen  &  HiU's  Notes,  52  Mo.  388.     51  N.  Y.  237.    82 

1466.    4  Comstock,  486.     26  N.  Y.  85.  389.     42  Miss.  81.     63  Pa.  St.  97. 

30  id.  474.     39  id.  211.     31  Barb.  267.  "  48  Barb.  283.     44  Miss.  137. 

35  id.  182.     53  id.  200.     4  Duer,  337.  » 10  Minu.   255.     61    N.   Y.   462.    3 

20  How.  (U.  S.)442.     7  Ind.  308.     Id.  Foster,  555.     4  Gray,  186.     55  N.  Y. 

517.     3  id.  198.     8  id.  79.     Id.  417.     10  222.     31  Ark.  411.     50  Cal.  250.    44 

id.  32.    Id.  187.     Id.  218.     15  id.  59.  Cal.  53.     53  N.  Y.  388. 

20  id.  63.     23  id.  18.     Id  71.     Id.  194.  *  5  Duer,  202.    7Bosw.366.    1  HUton, 

28  id.  502.     5  Mich.  204.    4  Cal.  355.  524.     6    Minu.   319.    Cowen   &   HiU'a 

29  id.  229,    32  id.  376.    4  "Wis.  362.     8  Kotes,  1466, 1468,  1470. 
id.  392.    10  id.  443.     12  id.  176.     17  id.  '  4  Comstock,  568. 

604.      6  Minn.   496.      10  id.   319.      14  «  5  Seld.  183.     3  Ind.  329. 

Iowa,  152.     16  id.  321.     24  id.  428.     1  '  23  N.  Y.  140. 

Oregon,  251.     43  Mo.  266.     32.111.511.  *  2  Seld.  33.     6  Ind.  128.     Id.  162.    7 

39  id.  568.    46  id.  263.    Id.  297.     29  id.  490.    16  "Wis.  666.    See  2  Kern.  462. 

Li^,  Ann.  495,     44  Md.  573.     48  Vt.  322.  64  N.  Y.  457. 
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between  sureties  it  is  competent  to  show  by  parol  what  liability 
they  in  fact  assumed,  and  for  this  ]purpose,  to  show  by  parol  the 
relation  of  the  parties,  and  any  extrinsic  fact  affecting  the  equities.' 
The  legal  effect  of  an  endorsement  of  a  promissory  note,  in  blank, 
or  of  any  other  agreement,  cannot  be  changed  or  varied  by  a  prior  or 
contemporaneous  parol  agreement.^  But  in  an  action  by  an  endorser 
of  a  promissory  note,  who  has  paid  the  note,  against  a  prior  en- 
dorser, the  defendant  may  prove  by  parol  that  all  the  endorsers 
were  accommodation  endorsers,  and  by  agreement  they  were,  as 
between  themselves,  co-sureties.^  On  a  contract  to  deliver  property, 
to  be  paid  for  when  all  is  delivered,  parol  evidence  is  inadmissible  to 
show  that  the  parties  intended  payment  should  be  made  for  each 
parcel  as  delivered.*  Evidence  is  not  admissible  to  ascertain  the 
purpose  for  which  a  writing  was  executed,  if  that  purpose  is  incon- 
sistent with  its  terms;  otherwise  if  consistent.^  It  may  be  shown 
that  property  was  warranted,  although  a  bill  of  sale  or  other  writing 
was  given,  which  said  nothing  about  the  warranty ;  °  and  so  where  a 
cause  of  action  is  sold  by  a  bill  of  sale,  that  it  was  agreed  that  the 
vendor  should  have  control  of  the  suit  and  all  its  benefits.'  But  oral 
evidence  is  inadmissible  to  include  other  and  more  property  than  was 
mentioned  in  the  written  bill  of  sale.'  A  contract  absolute  on  its 
face,  cannot  be  shown,  by  parol,  to  have  been  on  condition."  Nor  can 
it  be  shown  by  parol  that,  where  there  were  written  specifications  for 
work,  it  was  not  to  be  thus  done,  but  like  other  work  already  done.'' 
Nor  that  when  the  note  in  suit  was  given,  it  was  agreed  that  if  there 
was  a  mistake  as  to  the  amount,  it  was  to  be  reduced  by  endorsement 
or  otherwise."  In  an  agreement  in  writing  to  ship  property,  parol 
evidence  is  inadmissible  to  show  that  it  was  to  be  by  a  particular 
route.''     A  written  agreement  requiring  payment  in  cash,  parol  evi- 


'  66  N.  Y.  255.     73  id.  551.     28  Ohio  "  34  N.  Y.  24.     33  Barb.  610, 

St.  41.  '  24  N.  Y.  338.     41  Barb.  454.     18 

'  27  Barb.  489.      48  id.  283    Infra  in  Wis.  196. 

this  section.     Also,  15  Ind.  59.     17  id.  '  3  Greene  (Iowa),  17. 

600.    20  id.  62.     24  id.  199.     29  id.  89.  '  7  Cal.  282. 

12  Wis.  176.     28  111.423.     14  Iowa,  152.  "  6  Ind.  379.     7  id.  517.     Id.  547.     45 

1  Oregon,  2.'51.     55N.  Y.465.    20Kans.  Barb.  214.     26  Ohio  St.  33.    52  Ga.  149, 

230.     42  Wis.  56.     But  see  36  Conn.  39.  6  Heisk.  277, 

66  Pa.  St.  481.  '°  6  Iowa,  519. 

'  66  N  Y.  433.     66  Pa.  St.  481.  "  7  Wis.  532. 

*  21  N.  Y.  397.      Also,  S.  P.  16  Ind.  «  10  Ohio  (N.  S.)  531, 
481. 
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dence  of  a  cotemporaneons  agreement  to  take  goods  or  bank  notes  in 
payment,  is  inadmissible.'  So  a  right  or  privilege  cotemporaneously 
given,  contradicting  the  legal  effect  of  a  written  lease,  cannot  be 
shown  by  oral  evidence,"  nor  a  parol  agreement  to  repair  the  demised 
property.'  Where  the  bill  of  sale  shows  that  property  was  sold  to  A. 
as  agent  for  B.,  parol  proof  that  the  sale  was  really  to  B.,  is  inadmis- 
sible.'' Where  A.  subscribes  for  a  map,  parol  evidence  is  inadmissible 
to  show  a  cotemporaneons  agreement  that  it  should  contain  certain 
engravings ; ''  a  usage  cannot  be  shown  to  vary  the  legal  effect  of  the 
writing  when  its  terms  are  plain  and  unambiguous."  Nor  that  the 
parties  agreed,  at  its  execution,  that  it  should  be  subject  to  a  usage.' 

But  while  this  rule  forbidding  contradictions,  &c.,  of  written 
instruments  is  imperative,  it  does  not  exclude  evidence  to  show  a 
separate  and  distinct  fact  or  agreement  connected  therewith  and  not 
inconsistent  with  it.°  Thus,  it  is  proper  to  prove  that  an  obligation 
is  in  reality  given  as  collateral  for  the  payment  of  some  other  debt  of 
the  promissor,  or  of  some  third  person,  and  is  to  become  extinct 
when  that  debt  is  paid."  Or  that  a  mortgagee  shall  insure  the  prop- 
erty at  the  mortgagor's  expense,  though  nothing  is  said  of  it  in  the 
mortgage."  Or  that,  where  a  receipt  had  been  given  for  property 
received  from  H.  to  transport  to  New  York,  that  it  really  belonged  to 
third  parties,  of  whom  H.  was  the  agent."  Where  a  written  contract 
would  operate  as  a  fraud  upon  third  parties,  parol  evidence  may  be 
given  though  varying  the  written  one,  even  in  suits  where  one  of  the 
parties  to  the  contract  is  a  party." 

The  general  rule  prohibiting  the  reception  of  oral  evidence,  to  vary 
or  modify  a  written  contract,  has  no  application  where  the  validity  or 
existence  of  the  contract  itself  is  concerned."     Where  in  part  perform. 

"  14  Ind.  499.     13  Wis.  209.      32  lU.  » Infra,  §  1529.     See  25  N.  Y.  278.  18 

74.     49  Ala.  86.  Barb.  32.     2  Kern.  462.     6  Minn.  513. 

"igCal.  354.  Id.  526.    16  Wis.  120.    11  Ohio  (N.  S.) 

=  12  Ohio  (N.  S.)  201.      2  E.  D.  Smith,  393.     Cowen  &  Hill's  Notes,  1420,  &c. 

S48.  14  Kans.  408.     16  id.  243.     79  Pa.  St. 

« 6  Minn.  484.  46.      27  Ark.   510.     36  Md.   154.     18 

'  15  Wis.  286.  Hun,  438.     74  N.  Y.  409. 

'29  Ind.  375.      1  Seld.  155.     2  id.  64.  '  16  N.  Y.  341.     69  id.  585.     8  id.  416. 

4  id.  190.     34  N.  Y.  417.     16  id.  392.  15  id.  374.     46  id.  605.     58  id.  380  ;  but 

41  id.  235.     25  Barb.  319.     50  id.  62.  see  31  lU.  538,  and  9  Minn.  28. 

But  see  8  Iowa,  463.     1  Wallace  (U.  S.)  '°  17  N.  Y  428. 

456.     46  111.  263.     32  id.  295,     14  Iowa,  "  18  Barb.  32. 

101.     38  ]Sr.  J.  L.  462.  "  21  How.  (U.  S.)  146.    Infra,  §1529. 

'  23  How.  (U.  S.)  49,  ^  65  N.  Y.  195, 
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ance  of  an  entire  parol  contract,  a  part  only  is  reduced  to  writing, 
parol  evidence  of  the  contract  is  competent.'  Thus  where  parties  have 
entered  into  a  written  lease,  and  the  lessor,  for  a  consideration,  inde- 
pendent of  the  lease,  has  promised  that  certain  fixture's  then  on  the 
demised  premises  should  remain  for  the  use  of  the  lessee,  the  latter 
may  show  the  promise  by  parol. ^  A  contract  of  this  kind  may  be 
sustained  as  a  previous  distinct  collateral  agreement  upon  a  collateral 
and  independent  consideration  which  did  not  merge  in  the  subsequent 
contract  of  hiring.  But  a  tenant  cannot  show  by  parol,  that  prior  to 
the  signing  of  a  written  lease,  the  landlord  agreed  that  the  lease  was 
to  be  determined,  and  the  term  to  cease  upon  the  making  of  any 
improvement  upon  the  adjoining  lot,  which  would  intercept  the  light 
or  otherwise  interfere  with  the  enjoyment  of  the  demised  premises, 
as  this  would  be  to  engraft  a  new  condition  on  the  lease,  and  to  change 
and  vary  its  terms  in  an  essential  particular.' 

Parol  evidence  is  competent  to  show  that  a  writing  purporting  to  be 
a  contract,  was  not,  in  fact,  intended  by  the  parties  as  such ;  *  or,  if 
not  inconsistent  with  its  terms,  to  show  the  purpose  for  which  it  was 
executed ; '  or  to  confirm  a  written  instrument ;  °  or^  to  supply  omis- 
sions in  the  record  of  corporate  or  official  meetings,  but  is  not  admis- 
sible to  contradict  the  record.'  Parol  evidence  is  also  competent  to 
show  that  a  written  instrument  is  void,  or  never  had  any  legal  exist- 
ence or  binding  force,  for  want  of  the  delivery  or  acceptance,  or  that 
it  was  made  in  furtherance  of  an  illegal  object.' 

§  1526.  Written  contracts  are  often  obscure  or  ambiguous  owing 
to  the  use  of  words  which  are  in  themselves  of  doubtful  or  double 
meaning,  or  which  are  made  so  by  referring,  either  expressly  or  tacitly, 
to  some  subject  not  specifically  described  by  them.  In  all  these  cases 
they  may  be  made  certain.  This  cannot  be  done  by  showing  what 
any  party  or  parties,  either  before  or  at  the  time  the  writing  was 
executed,  declared  that  they  meant  by  the  particular  words  used  in 
it,  but  must  generally  be  done  by  circumstances  entirely  independ- 
ent of  such  declarations.'  These  circumstances  must  not  contradict  or 
be  inconsistent  with  the  written  agreement,  but  such  as  explain  and 

'  60  N.  Y.  380.     74  id.  409.  '  35  Mich.  22.     27  Ohio  St.  66.     Id. 

"  74  N.  Y.  409.  311. 

3  55  N.  Y.  280.  °  32  Md.  136.     8  R.  I.  389. 

'  60  K.  Y.  394.  "  6  Seld.  208.     31  N.  Y.  239.     2  Minn. 

'  1  Keyes,  532.  213.     15  Wis.  424.     16  Iowa,  321. 

'  29  Gratt.  (Va.)  255. 


918  Parol  Evidence  to  Explain  Writings. 

agree  with  it.'  Under  this  rule,  the  proof  may  refer  to  the  facts 
surrounding  the  parties,  and  their  situation."  And  where  it  is  evident 
that  the  parties  disregarded  the  written  agreement,  or  intended  and 
understood  it  to  mean  something  else,  this  may  he  shown.'  In  the 
case  of  words  doubtful  on  their  face,  or  even  having  no  meaning  of 
themselves  to  the  mind  of  the  general  reader,  they  may  be  very 
plain  to  a  man  conversant  with  the  particular  subject,  trade  or  busi- 
ness to  which  they  relate,  or  the  local  language  of  the  place  where  the 
contract  was  drawn.  He  may,  therefore,  be  received  to  explain  the 
meaning.'  But  if  a  word  have  a  general,  well  defined  signification, 
it  is  not  competent  to  change  that  meaning  by  evidence.'  In  certain 
contingencies,  where  its  meaning  is  doubtful,  an  explanation  is  proper 
to  show  what  the  parties  intended  by  such  a  word  as  "team,"*  or  by 
"good,  merchantable  shipping  hay,  in  good  order,'"  and  so  in 
similar  cases.  So  parol  evidence  is  admissible  from  the  person  who 
made  them,  to  explain  the  meaning  of  characters,  marks  and  technical 
terms  used  in  a  particixlar  business,  and  which  are  unintelligible  to 
persons  unacquainted  therewith.^  Where  a  publication  in  the 
German  language  contained  the  phrase  "  Swiss  Gallows,"  parol  evi- 
dence was  received  to  show  its  meaning."  If  there  is  no  ambiguity, 
the  words  are  to  be  construed  in  their  usual  and  ordinary  language, 
in  accordance  with  grammatical  rules,  and  we  cannot  look  beyond 
these  for  the  intentions  and  motives  of  the  parties."  Words  are  some- 
times abbreviated  in  contracts,  and  they  are  sometimes  written  in  a 
foreign  language ;  but  the  contract  ought  not  for  that  reason  to  fail. 
So  where  a  word  may  mean  two  things ;  the  ^s'ovdi  freight,  for  instance. 
This  may  mean  the  rent  of  a  ship  or  the  cargo.  In  a  contract  assign- 
ing the  freight  of  a  certain  ship,  therefore,  which  leaves  it  doubtful 
what  the  parties  intended,  you  may  show  circumstances  to  fix  the 
meaning.  For  instance,  if  neither  party  owned  the  ship  at  the  time, 
but  the  assignor  did  own  the  cargo,  you  might  infer  from  thence  that 


'  22  Barb.  314.     Id.  326.     2  Black  133.     28  id.  332.    Id.  397.    6  Cal.  108. 

(U.  S.)  499.  1  Oregon,  367.     16  Iowa,  321. 

"  14  "Wis.   527.     24  111.  500.      46  id.  '  28  III.  332.     See  11  Ind.  273. 

263.      10  Ind.   319.     33  Cal.   202.     18  » 15  Wis.  144. 

Iowa,  852.     16  id.  321.     17  Ohio  (N.  S.)  '  43  Barb.  40. 

323.     41  N.  Y.  404.  *  2  Kem.  40.     6  Trans.  44.     2  Robert, 

=  10  Ind,  319.  71.     71  N.  Y.  453.     6  Daly,  531. 

"  22  Wend.   148.      80  N.  Y.   549.     6  =  29  N.  Y.  547. 

Ti-anscript,  44.     38  Barb.   643.     24  111.  »  4  Nevada,  78. 
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they  meant  to  speak  of  the  latter.'  "With  regard  to  the  subject  matter 
of  the  contract,  extrinsic  evidence  is  almost  always  necessary ;  and  it 
is  admissible,  though  the  reference  to  it  by  the  contract  be  in  itself 
altogether  uncertain  and  unintelligible."  Thus,  suppose  a  man  make 
a  contract  to  sell  the  house,  without  any  other  words.  On  showing 
that  at  the  time  he  owned  but  one  house,  the  description  would  be 
made  sufficiently  certain ;  for  it  will  be  intended  that  he  would  not 
sell  a  house  not  his  own ;  and  having  but  one,  he  could  not  refer  to 
any  other  of  his  own.'  Where  in  a  contract  for  the  sale  of  land,  the 
vendor  describes  it  as  "  his  farm,"  it  was  held  that  evidence  might  be 
given  to  describe  the  vendor's  farm.*  Where  the  description  is  vague 
and  uncertain,  as  "  the  west  part  of  lot  No.  76,"  evidence  of  the  inten- 
tion as  to  the  real  boundaries  is  admissible.'  Where  a  mortgage  was 
given  on  "  one  four-horse  post-coach,  called '  Steuben,'  at  H.,  employed 
in  staging,"  and  it  appeared  that  the  mortgagor  had  no  coach  called 
"Steuben,"  at  that  place,  or  employed  in  staging  there,  it  was  held 
that  parol  evidence  was  admissible  to  show  that  the  coach  "Cohocton" 
was  the  one  intended."  A  house  described  as  on  the  "  north-west  cor- 
ner" of  a  street,  may  be  shown  by  parol,  to  be  on  the  "south-west 
corner"  of  that  street.'  Where  J.  G.,  in  writing,  authorized  D.  Q.  to 
to  use  his,  J.  G.'s,  name  to  "  his  agreement,"  without  specifying  what 
agreement  in  particular,  held  that  parol  evidence  was  admissible  to 
show  what  D.  G-.  told  J.  G.  he  wanted  the  writing  for.^  But  where 
no  description  is  given  in  the  evidence,  as  where  a  lease  does  not 
ascertain  the  demised  premises,  it  is  void,  and  parol  evidence  to  sup- 
ply the  defect  is  inadmissible." 

§  1527.  In  regard  to  the  construction  and  explanation  of  contracts, 
we  may  add  here  that  it  is  a  general  rule  that  where  a  writing  is  sus- 
ceptible of  two  constructions,  the  one  is  to  be  taken  that  is  most 
strongly  against  the  obligee,  i°  and  so  as,  if  possible,  to  give  effect  of 
all  its  provisions." 

'  Cowen  &  HiU's  Notes  to  PhU.  Ev.  '32  N.  Y.  97.    77  N.  C.  ]34.     Id.  222. 

1358,  1406.             '  °  18  Barb.  193.     See,  also,  26  111.  415. 

"  Id.  1362, 1388, 1399, 1420.    21  "Wend.  7  Minn.  225. 

651.    1  Corns.  102.     32  N.  Y.  97.     Id.  '  16  K.  Y.  267.     See  9  Heisk.  (Tenn.) 

703.    6  Trans.  44.     18  Barb.  193.     22  660.     28  Gratt.  (Va.)  766.     43  Cal.  171. 

id.  314.     Id.  326.     23  id.  286.     40  id.  Id.  159.     50  Mo.  343. 

119.    8  Iowa,  463.     2  Black  (U.  S.)  499.  "  21  Barb.  218. 

24  111.  500.     46  id.  247.     18  Cal.  137.  °  7  Ind.  717. 

"  21  Wend.  664.     2  Caines,  235.  "  29  Ind.  114. 

'  35  Barb.  27.  "  26  Iowa,  332.     See  54  Miss.  716. 
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§  1528.  Where  the  words  or  phrases  of  reference  appear  to  be  cer- 
tain on  their  face,  an  ambiguity  often  arises  from  an  attempt  to  apply 
them.  The  difficulty  thus  arising  from  extrinsic  matter  is,  therefore, 
called  a  latent  ambiguity.  As,  where  there  are  several  persons  or 
things  which  will  answer  to  the  description  in  the  agreement.  Thus, 
if  James  Jackson  agree,  in  writing,  to  sell  his  horse  to  John  Doe, 
and  there  be  two  or  more  persons  of  that  name,  parol  evidence  may 
be  given  to  show  which  John  Doe  was  intended.  So,  if  Jackson  sell 
Doe  his  black  horse,  and  he  have  two  black  horses,  parol  evidence 
may  be  given  to  show  which  was  intended,  and  so  in  the  like 
instances.  Here,  it  is  said,  the  declaration  of  the  party  at  the  time 
may  be  received ;  though  this  is  confined  to  cases  where  the  designa- 
tion in  the  contract  applies  equally  to  each  of  two  persons  or  things.' 
Where,  in  a  chattel  mortgage,  property  is  described  as  "  11  M.  of  pine 
lumber,  now  in  the  shop  of  the  mortgagor,"  and  it  appeared  that 
only  a  part  of  that  amount  was  then  in  that  shop,  held,  that  parol 
evidence  was  admissible  that  the  mortgaged  property  was  that  amount 
just  purchased  by  the  mortgager,  only  a  part  of  which  had  been 
delivered.^  When  the  ambiguity  is  patent,  that  is,  appears  on  the 
face  of  the  instrument,  the  same,  by  its  mere  perusal,  showing  plainly 
that  something  must  be  added  before  it  can  be  determined  which  of 
several  things  is  meant,  parol  evidence  cannot  be  admitted  to  explain 
it  or  supply  the  defect." 

§  1529.  It  is  competent  to  show  another  writing  executed  at  the 
same  time,  of  an  equal  degree  with  the  main  one,  varying  or  other- 
wise affecting  the  latter;  for  these  will  be  deemed  parts  of  one 
entire  contract.''  So  the  writing  may  refer,  as  a  part  of  itself,  to  a 
statute  or  to  another  contract,  written  or  oral,  when  the  latter  may 
be  proved  by  writing  or  parol,  according  to  the  fact.'  When  they 
are  connected,  they  form  a  whole  which  cannot  be  varied  or  con- 
tradicted by  parol,  the  same  rule  applying  to  them  when  so  connected 
that  would  if  they  were  all  in  one  instrument."    But  to  authorize 


'  Cowen  &  Hill's  Notes  to  Phil.  Ev.  &  Hill's  Notes,  1358,  &c.     33  Iowa,  571. 

1362,  1363,  1364.     Supra,  §  109,  sub.  3  ;  42  Miss.  724. 

also,  supra,  §  1526.     40  Mo.  69.     42  id.  "  Supra,  §  1525.     2  Denio,  130.    34  N. 

74.     46  111.  247.     11  Cal.  194.     52  Mo.  Y.  367.     33  Barb.  392.     23  id  390. 

480.  <■  Cowen  &  Hill's  Notes,  1420,  &c.    6 

"^  22  N.  Y.  39.  Minn.  526.     46  111.  263. 

=>  22  111.  376.    5  Minn.  435.     2  Cowen  °  1  Hill,  601.      See  47  N.  Y.  324.     76 

N.  Y.  196. 
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several  instruments  executed  at  the  same  time  to  be  construed 
together  as  constituting  one  contract,  they  should  be  between  the 
same  parties.  It  is  not  enough  that  they  are  all  given  to  the  same 
party.'  Where  duplicate  agreements  have  been  made,  each  party 
having  one,  and  an  action  is  brought  for  a  forfeiture  of  the  contract, 
if,  when  produced;  the  contracts  vary  in  their  phraseology,  the  court 
will  follow  the  copy  in  the  defendant's  hands,  and  by  which  he  was 
governed  in  making  his  payments.'  If  the  writing  obviously  does 
not  contain  all  the  terms  of  the  contract,  as  whore  it  omits  the 
quantity  sold,  or  does  not  designate  the  time  when  a  lease  is  to  take 
effect,  parol  evidence  is  admissible  to  supply  the  defect.'  But  the 
extrinsic  evidence  must  not  tend,  in  any  degree,  to  contradict  or  vary 
the  written  agreement."  Within  this  last  rule,  blanks  and  clerical 
omissions  may  be  supplied."  If  an  agreement  is  made  on  a  printed 
blank,  and  the  printed  form  and  the  written  part  contradict  each 
other,  the  writing  is  to  be  followed.^  Strangers  not  parties  to  the 
writing,  may  show  its  true  intent  by  parol.'  A  mere  receipt,  as  we 
have  seen,  may  be  thus  contradicted  or  explained,  even  by  the  party ;° 
or  a  clause  in  a  deed  or  bill  of  sale,  acknowledging  the  receipt  of  the 
consideration,  so  as  to  show  the  true  amount  of  the  consideration  ;  or 
a  different  one ;  or  its  nature ;  or  that  it  was  not,  in  fact,  paid ;  or 
how  it  was  to  be  paid ;  or  that  there  was  none,  in  fact."  If  no  con- 
sideration is  expressed,  one  may  be  proved  by  parol.'"  Butth  is  rule 
must  not  be  so  far  extended  as  to  allow  evidence  to  defeat  the 
operation  of  a  deed."  The  maker  may,  as  between  himself  and  the 
payee,  contradict  the  acknowledgment  in  a  note  of  value  received,"' 
and  may  also  show  fraud,  or  illegality  of  consideration;'"  or  vary,  by 

'IKera.  315.    20N.  Y.  331.  Duer,  564.     3  Greene  (Iowa),  579.     Id. 

=  6  Barb.  258.  261.     15  Iowa,  22.     6  Cal.  134      3  Ind. 

'  2  Hilton,  184.     10  Ind.  414.     17  id.  120.     9  id.  30.     12  id.  348.     Id.  389. 

284.     3  Greene  (Iowa),  17.     3  Iowa,  74.  17  id.  385.     19  id.  40.     21  id.  110.     8 

40  Mo.  389.     3  Neb.  123.     68N.  C.417.  Wis.  471.     15  id.  397.     11  Ohio  (N.  S.) 

n7  Ind.  284.     3  Iowa,  74.  339.     29111.272.    Cowen  &  Hill's  Notes, 

'  Cowen  &  Hill's  Notes,  1394.  216,  217,  1441.     17  Hun,  481.     39  N.  J. 

•  17  N.  Y.  194.      4  Seld.  351.      49  N.  L.  474.     76  N.  C.  171.     63  Mo.  461.     79 

Y.  491.  Pa.  St.  279.     50  Mo.  214.     70  N.  Y.  54. 

'  Cowen  &  Hill's  Notes  to  Phil.   Ev.  '»  26  Cal.  455.     44  Conn.  262. 

1436.     37  N.  Y.  312.     77  N.  Y.  613.  "  21  Cal.  47.     30  111.  482. 

"  Ante,  §  1503.     82  111.  134.     83  id.  "  Cowen  &  Hill's  Notes,  218,  1458. 

372.     67  Barb.  243.    46  Texas,  207.    66  "  Id.  1438,  1445,  1448.    83  111.  418.    7 

Barb.  645.     11  Hun,  644.  Heisk.  (Tenn.)  167. 
"26   N.   Y.   378.     35   Barb.    151.     6 
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parol  evidence,  the  time  of  delivery  from  the  date.'  So  he  may  vary 
the  contract  by  showing  a  subsequent  valid  one,  on  good  consideration, 
and  equal  in  degree  f  and  where  a  new  contract  has  been  thus  legally 
substituted  in  place  of  the  old  one,  the  old  one  is  superseded. 

IV.  Books  op  Account  as  Evidence. 

§  1530.  The  cause  in  which  the  admissibility  of  a  party's  books  as 
evidence  in  his  favor,  was  established  and  restricted,  originated  in  a 
justice's  court,  where  this  species  of  evidence  is  much  oftener  intro- 
duced than  before  any  other  tribunal.  Thayer  sued  Vosburgh  before 
a  justice,  for  butcher's  meat,  furnished  by  him  to  Vosburgh  and  his 
family.  Thayer  proved,  1st.  That  he  had  been  in  the  daily  practice 
of  supplying  Vosburgh  and  his  family  with  meat,  during  the  period 
for  w^hich  he  claimed  payment.  2d.  He  proved  by  some  of  those  who 
had  dealt  with  him,  that  he  kept  just  and  honest  accounts.  3d.  That 
he  had  no  clerk.  He  then  offered  his  books  of  account  in  evidence. 
They  were  objected  to,  but  admitted  by  the  justice,  who  gave  judg- 
ment for  Thayer.  Vosburgh  removed  the  cause  by  certiorari  to  the 
supreme  court,  where  the  judgment  was  affirmed,  and  in  that  and 
subsequent  cases,  the  following  restrictions  have  been  laid  down, 
within  which  all  account  books,  without  regard  to  the  particular 
employment  of  the  party  keeping  them,  are  made  evidence  in  his 
favor.^ 

1.  The  charges  to  be  proved  must  be  such  as  are  matter  of  book 
account.  A  book,  therefore,  would  not  be  evidence  of  money  lent, 
or  had  and  received,  or  paid,  laid  out  and  expended,  for  the  use  of 
the  opposite  party. 

2.  They  are  not  evidence  of  a  single  charge,  even  if  it  consists  of 
several  items ;  because  there  exists,  in  such  case,  no  regular  dealing 
between  the  parties. 

3.  They  are  not  to  be  admitted,  where  there  are  several  charges, 
unless  a  foundation  is  first  laid  for  their  admission,  by  proving, 

(a).  That  the  party  had  no  clerk. 

(b).  That  some  of  the  article  charged  had  been  delivered,  or  the 
work  performed. 

'  Id.  1453.     51  Cal.  172.     34  Texas,  » 12  John.  461.   4  Denio,  354.   4  Com- 

277.     20  N.  Y.  333.     73  id.  189.  stock,  247.     3  Keyes,  139.     30  Barb.  42. 

=  Id.  1477.     31  N.  Y.  376.    2  E.  D.  1  E.  D.  Smith,  85.    Id.  729.    7  Cal.  186. 

Smith,  248.     8  Iowa,  62.     10  Ohio  (N.  14  id.   573.     22  111.   42.     25  id.   513. 

S.)  497.     16  Cal.  138.  Infra,  §  1535.     8  Mich.  476. 
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(c).  That  the  books  produced  are  the  account  books  of  the  party. 

(d).  He  must  prove,  by  those  not  in  his  employ,  but  those  who  have 
dealt  and  settled  with  him  on  these  books,  that  he  keeps  fair  and 
honest  accounts.  This  settlement  need  not  have  been  before  the  com- 
mencement of  the  suit  to  be  tried. 

Under  these  restrictions,  they  are  evidence,  to  be  left  to  the  jury. 
One  case  holds,  that  after  a  physician  has  proved  an  employment, 
professionally,  the  entries  in  his  books  may  be  received,  as  they 
always  have  been,  to  show  the  number  of  his  visits  ;  that  it  is  evi- 
dence of  nothing  else,  and  for  this  purpose  it  is  not  necessary,  as  in 
other  cases,  to  prove  that  he  keeps  correct  books  or  that  others  have 
settled  by  them.'     But  this  decision  has  been  since  overruled." 

§  1531.  By  the  above  and  other  decisions,  account  books  are  made 
evidence  for  the  consideration  of  a  jury,  or  which  is  the  same  thing, 
of  the  justice,  where  no  jury  is  called  for  by  either  party.  And  the 
rule  is  not  abrogated  by  the  provisions  of  the  Code  of  Procedure 
allowing  parties  to  be  witnesses,  especially  where  the  opposite  party 
is  dead.'  But  the  weight  of  such  evidence  in  the  scales  of  justice, 
is  not,  and  cannot  be  assigned,  and  must,  therefore,  depend  upon 
various  circumstances,  calculated  to  increase  or  diminish  it  in  the 
view  of  enlightened  experience.  Extreme  caution  should  be  exer- 
cised in  weighing  it,  especially  since  the  Code,  where  the  party  may 
be  sworn.  A  single  witness  is  enough  to  prove  the  book ;  but  that 
there  is  but  one  may  weaken  its  credit.*  Chief  Justice  Pennington 
remarks  upon  the  existence  of  the  same  rule  in  New  Jersey,  as  fol- 
lows: "Because  the  law  permits  books  of  account  to  be  given  in 
evidence,  that  is,  shown  to  a  court  and  jury,  it  by  no  means  gives  a 
validity  or  authority  to  the  contents  of  them ;  but  the  justice  or  the 
jury,  in  case  the  trial  is  by  jury,  must  draw  their  own  conclusions. 
The  character  of  the  man  who  keeps  the  books,  the  fairness  or  unfair- 
ness of  the  books  from  their  appearance,  or  the  time  and  manner  of 
making  the  entries ;  whether  the  items  are  in  the  ordinary  course  of 
a  man's  trade  or  business,  or  of  an  extraneous  and  suspicious  nature ; 
whether  any,  and  what  other  evidence  is  given  to  corroborate  the 
charges ;  all  these  are  proper  subjects  for  the  due  consideration  of  the 
justice  or  jury." 

§  1532.  Questions  on  this  species  of  evidence  have  rarely  come 
under  review  in  the  supreme  court  in  New  York  since  the  decision  in 

M6  Barb.  30.  »3Keyes,139.    30  Barb.  42.    46  id.  30. 

'  6  Hun,  100.  *  15  Barb.  182.     4  E.  D.  Smith,  239. 
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Vosburffh  v.  TJiay&r.  And  they  will  be  still  more  rare,  and  the  whole 
subject  of  comparatively  less  importance  wherever  the  party  is  a 
witness,  generally,  and  may  be  sworn  to  his  account  independent  of 
the  book.  Still  the  rule  exists,  and  may  be  a  practical  and  important 
one  in  cases  before  a  justice.  We,  therefore,  give  the  decisions  rela- 
tive to  it,  so  far  as  necessary  to  show  its  application.  In  addition  to 
the  particular  authorities  referred  to,  reference  may  also  be  made  to 
Cowen  &  Hill's  Note's  to  Phillip's  Evidence,  682  to  701,  where  the 
whole  question  is  very  fully  treated. 

[§  1532a.J  This  kind  of  evidence  is  not  restricted  to  any  particular 
sort  of  business  or  occupation.  It  is  common  to  the  merchant, 
mechanic,  physician,  farmer,  butcher,  manufacturer,  or  those  engaged 
in  any  other  business  requiring  books  of  account."  Independent 
proof  by  a  mechanic,  of  two  of  the  items  charged  in  his  book,  was 
held  to  satisfy  the  second  requisition.''  The  oath  of  a  clerk,  that  he 
believes  his  entries  to  be  true,  though  he  has  lost  all  personal  recol- 
lection of  having  delivered  the  goods  charged,  makes  the  books 
evidence  as  original  entries;  but  this  is  common  law  evidence.'  To 
warrant  books  in  evidence  as  those  of  the  party,  they  must  be  Ms 
general  books  of  daily  account,  and  not  mere  memoranda  or  check 
rolls,  made  up  by  the  party  producing  them  as  mementos  of  other's 
labor  in  the  work  done  for  his  adversary ;  ■"  and  the  entries,  if  of 
work  done,  must  be  for  such  as  is  done  in  the  ordinary  course ,  not 
of  charges  for  work  done  pursuant  to  a  special  contract,  though  the 
opposite  party,  by  violating  the  contract,  may  have  become  legally 
liable  to  be  charged  in  that  form." 

§  1533.  Where  the  court  or  jury,  as  the  case  may  be,  is  convinced 
that  any  one  entry  made  by  the  party  in  the  particular  account,  is 
wilfully  false,  the  whole  book  should  be  discredited.  Anything 
which  shows  that  the  books  are  unworthy  of  credit,  and,  as  bearing 
upon  the  question,  the  business  character  of  the  man  who  kept  them, 
the  fairness  or  unfairness  of  the  books  from  their  appearance,  the 
time  and  manner  of  making  the  entries,  are  proper  subjects  for  the 
due  consideration  of  the  court  or  jury,  as  the  case  may  be.'    But  the 


•  12  John.  461.     4  Wend.  483.     11  id.  *  16  "Wend.  595. 

568.     20  id.  75.     46  Barb.  30.     30  id.  '  16  Wend.  594,  and  refs.  Infra,  §1535. 

44.    1  E.  D.  Smith,  85.     32  Texas,  229.  '  7  Barb.  111.  ■  30  id.  46.    1  Redfield, 

"  11  Wend.  568.  399. 

=  2  Hill,   531.     20  Wend.  75.     16  id. 
596  to  600. 
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general  moral  character  of  the  person  who  kept  them  cannot  be  shown. 
The  evidence,  in  this  respect  is  limited  to  his  integrity  in  deal,  honesty 
in  his  charges,  and  the  capacity,  mode  and  manner  of  his  bookkeeping.' 

§  1534.  "Where  a  manufacturer's  servant  delivered  out  the  articles, 
and  testified  that  he,  pursuant  to  the  usual  course  of  business  at  the 
factory,  entered  memoranda  of  the  delivery  on  a  slate,  with  a  pencil, 
which  were,  in  the  course  of  a  day  to  three  days,  transcribed  by  his 
master  into  his  account  book,  but  in  which  the  servant  made  no 
entries,  such  book  was  held  admissible,  in  aid  of  the  servant's  testi- 
mony. Such  servant  is  not  a  clerk,  within  the  first  rule  in  Vosburgh 
V.  Thayer;''  and  though  the  transaction  be  known  to  a  servant  who  is 
not  a  clerk,  yet  the  books  are  evidence,  under  the  peculiar  practice  in 
the  state  of  New  York.  The  rule  would  seem  otherwise  as  to  this 
last  proposition  in  Michigan.^ 

§  1535.  The  subject  of  book  account  is  confined  to  such  matters  as 
are  usually  the  subject  of  charges  and  credit  among  business  men 
upon  books  of  account,  in  the  regular  and  usual  course  of  business, 
as  goods  and  chattels  sold  and  delivered,  services  performed,  materials 
found  and  provided,  and  the  use  of  such  property  hired  and  returned. 
Under  this  rule,  they  are  not  evidence  of  cash  lent  or  paid ;  ■"  nor  are 
the  books  of  a  bank  evidence  against  their  customers.'  It  is  not  con- 
sidered an  objection  that  the  price  be  specially  agreed  on.  Choses  in 
action,  as  bonds  or  notes,  are  not  included  within  the  rule.  The  work 
and  labor  must,  in  general,  be  done  before  it  is  charged.'  In  Iowa, 
it  woald  seem  competent  to  introduce  the  books  to  prove  the  money 
lent,  in  case  of  a  banker  or  other  person  whose  business  it  is  to  loan 
money.' 

§  1536.  Even  before  the  Code,  the  fact  that  the  charges  could  be 
proved  independently  of  the  production  and  proof  of  the  books,  did 
not  of  itself  render  the  books  inadmissible,  provided  the  party  had  no 
clerk.  Thus,  where  the  fact  that  goods  were  delivered  could  be  proved 
by  a  servant,  it  was  held  that  the  books  could  be  proved  and  admitted.^ 
The  same  rule  is  followed  since  the  Code  permitting  the  party  him- 


'  30  Barb.  46.  Selden,  170.    2  E.  D.  Smith,  374.    Supra, 

» 20  Wond.  72.  8  Mich.  476.    18  Hun,      §§  1530,  1532  a.     8  Iowa,  284.     Id.  163. 
443.    69  N.  Y.  596.     But  see  59  Barb.      Id.  219.     Id.  229. 

355.  '  Infra,  §  1537.  Cowen  &  HiU's  Notes, 

=  8  Mich.  476.  §  696. 

*  35  Iowa,  253.  ■"  8  Iowa,  219. 
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self  to  be  sworn,  under  which  he  might  himself  be  sworn  to  prove  the 
charges.' 

§  1537.  The  entries  must  be  made  at,  or  near  the  time  of  the  trans- 
action." They  should  be  memoranda  of  transactions  as  they  occur 
and  should,  in  general,  be  entered  in  the  book  daily.  But  the  prox- 
imity of  time  must  depend  on  the  course  of  the  business.  The  party 
may  first  enter  his  accounts  on  a  slate,  and  afterward  transcribe  thein 
into  his  book,  if  such  be  his  ordinary  course  in  making  his  entries.' 
One  of  two  butchers,  partners,  customarily  marked  the  scores  of  meat 
with  chalk  on  a  cart,  and  the  other,  before  the  cart  went  out  again, 
copied  the  scores  into  the  book;  this  was  held  receivable.  Much 
attention  is  paid,  in  this  respect,  to  the  course  of  business ;  as,  if  cer- 
tain tradesmen  are  accustomed  to  charge  their  work  on  book,  while  it 
is  in  progress  in  the  hands  of  their  journeymen,  their  books  are  com- 
petent. This  is  an  exception  to  the  general  rule,  that  the  work  must 
be  actually  done,  before  it  can  be  charged.* 

§  15S8.  The  entry  must  be  in  the  book  of  the  party,  kept  by  him 
for  the  purpose  of  his  daily  accounts  generally,  with  all  those  persons 
who  may  have  dealings  with  him.'  They  must  not  only^be  made  in 
the  prevalent  manner  of  his  keeping  the  book,  but  also  in  a  regular 
course  with  other  charges.  If  they  stand  insulated,  as  on  the  front 
leaf,  not  falling  into  regular  order  with  the  other  charges,  or  are  on  a 
separate  sheet,  especially  when  it  appears  that  the  party  keeps  an 
account  book ;  or  on  a  leaf  torn  out  of  a  book,  or  on  one  of  the  last 
pages,  separated  from  other  charges  by  intervening  blank  leaves,  they 
are  not  admissible." 

§  1539.  The  book  must  contain  the  original  entries,'  made  by  the 
party  himself,  and  not  by  another,  though  this  will  be  excused  if  he 
cannot  write.  It  seems  to  be  no  objection,  that  part  of  the  entries  are 
made  by  the  party,  and  part  by  his  clerk.^  Though,  doubtless,  the 
book  would  then  only  be  evidence  of  the  entries  made  by  the  party,  and 
the  clerk  would  be  the  only  evidence  to  prove  those  made  by  him.' 

§  1540.  The  books  may  be  kept  in  the  form  of  an  ordinary  journal 
or  day  book,  or  in  a  diary,  or  ledgerwise,  i.  e.,  where  the  account  of 


'  30  Barb.  42.  '  37  Texas,  82. 

»  77  HI.  18.     12  JSTev.  423.  «  Cowen  &  Hill's  Notes,  696, 

« 18  Hun,  448.     4  Alib.  App.  Dec.  324.  Hun,  263. 

3  Iloust.  (Del.)  653.     69  N.  Y.  596.  '  11  Bush.  (Ky.)  7.     116  Mass.  333. 

*  Ante,  §1535.     Cowen  &  Hill's  Notes,  =  Cowen  &  HiU's  Notes,  697. 

695,  696.     3  Keyes,  139.  »  4  Wend.  483,  489.     20  id.  74,  75. 
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each  man  dealing  with  the  party,  is  kept  by  itself.  But  it  must 
appear  that  they  were  intended  as  an  account  against  the  party 
sought  to  be  charged  by  them ;  not  as  a  memorandum  between  the 
party  claiming  and  others ;  as  where  the  party  is  a  forgeman,  and  the 
book  is  kept  by  him  as  a  memorandum  by  which  to  settle  with  his 
customers,  though  it  names  the  vendees,  whom  he  seeks  to  charge, 
and  sometimes  the  price.  Erasures  and  interlineations  go  to  the 
credit  of  the  book.  They  are  open  to  explanation ;  but  do  not  neces- 
sarily render  it  incompetent  evidence.  But  if  they  are  gross,  sus- 
picious and  unexplained,  they  will  destroy  its  credit  altogether ;  and 
so  of  any  other  fraudulent  appearances.'  If  the  day-book  appear  to 
be  posted,  the  ledger  must  be  produced ;  as  that  may  show  payments.^ 
If  the  original  book  is  lost,  the  ledger  alone  may  be  introduced  in 
connection  with  other  evidence,  if  there  is  such.''  One  of  the  partners 
of  a  firm  which  has  an  account  against  a  party,  may,  by  agreement  of 
the  parties,  also  keep  his  own  account  against  that  party  on  the  firm 
books.'  If  an  account  is  entered  against  "A.  B.,  or  C.  and  D.,"  it 
may  be  shown  against  which  it  really  is,  the  peculiar  form  of  the 
charge  only  affecting  its  credibility.'* 

§  1541.  Almost  any  series  of  figures,  abbreviations  and  words, 
which  can  be  explained  into  a  signification,  will  do  for  particular 
charges,  if  conformable  to  the  party's  ordinary  course  of  making  his 
entries,  the  language  he  speaks,  his  degree  of  education  and  the 
nature  of  his  business.  But  they  should  be  specific,  denoting  the 
particular  work  or  service  charged,  and  attaching  the  price  or  value 
to  each  item."  Accordingly,  a  bricklayer's  charge  of  "190  days 
work,"  was  rejected ;  and  a  physician's  charge  for  "  medicine  and 
attendance."  And  another,  against  General  Hampton,  thus,  "  thir- 
teen dollars  for  medicine  and  attendance  on  one  of  the  General's 
daughters,  in  curing  the  whooping  cough."  A  receipt  in  an  account 
book,  purporting  to  be  signed  by  the  vendee,  is  not  admissible  as  an 
original  entry ;  and  any  entry,  it  would  seem,  amounts  to  nothing 
unless  the  price  be  carried  out.'  The  books  are  competent  and 
prima  fade  evidence  of  the  price,  and  will  be  sufficient  if  the  other 


'  Cowen  &  Hill's  Notes,  697,  698,  699  ♦  9  Iowa,  100. 

1  Redfield,  399.  °  11  Iowa,  446. 
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party  does  not  show  that  the  true  value  or  price  was  otherwise.'    The 
enr.ries  may  be  in  pencil.^ 

§  1542.  Whether  the  original  entries  be  relied  on  as  those  of  the 
party,  or  be  proved  by  a  clerk  who  made  them,  but  who  is  unable  to 
speak  independently  of  the  book,  it  must  be  produced ;  a  copy  ia  not 
admissible,  at  least  not  till  the  absence  of  the  original  be  satisfactorily 
accounted  for.  But  books  are,  in  neither  case,  evidence  of  a  higher, 
but  rather  of  an  inferior  degree  than  common  law  proof.  If  the 
latter  be  attainable,  the  party  may,  of  course,  resort  to  it ;  and  it  will 
be  no  objection  that  his  book  is  not  adduced.  But  the  non-produc- 
tion of  it,  if  the  book  be  called  for  by  his  adversary,  would  be  a  cir- 
cumstance against  him.  If  the  entries  were  made  by  a  clerk,  and  he 
be  dead,  his  handwriting  may  be  proved.  Then,  on  showing  that  he 
was  clerk,  the  entries  may  be  read  as  evidence  at  common  law.^ 

§  1543.  The  book,  like  a  confession,  is  to  be  taken  altogether,  with 
its  charges  and  credits.  If  the  party  uses  his  adversary's  books  to 
make  out  his  own  case,  he  must  take  also  the  charges  or  entries 
against  him.'  In  such  a  case,  it  is  wholly  unimportant  whether  the 
whole  or  any  portion  of  the  entries  are  in  the  handwriting  of  the 
party  whose  books  they  are.'  When  the  books  have  been  introduced  • 
they  become  the  property  of  both  parties,  and  cannot  be  withdrawn 
without  the  consent  of  the  opposite  party." 

§  1544.  Entries  in  partnership  books  are  not  evidence  in  favor  of 
the  partner  making  them,  against  his  co-partner,  unless  it  appears  or 
may  be  presumed  that  the  co-partner  against  whom  they  are  offered 
actually  knew  of  their  existence.' 

§  1545.  Further,  but  comparatively  unimportant,  decisions  on  the 
general  question  of  the  introduction  of  books  of  account  are  referred 
to  in  the  margin." 

V.  Of  the  Incompetency  op  Witnesses. 
§  1546.  This  arises,  1st.  From  want  of  understanding;  2d.  From 
defect  of  religious  principle ;  3d.  From  infamy  of  character ;  4th.  From 
interest;  5th.  From  the  relation  of  attorney,  solicitor  or  counsel  and 

'  Cowen  &  Hill's  Notes,  701.  °  30  N.  T.  497. 

"  32  N.  H.  241.     12  Penn.  R.  168.  '  24  Barb.  634. 

'  Cowen  &  Hill's  Notes,  700.     Id.  674,  '  10  Bosw.  447.     53  lU.  219. 

&c.  »  3  Mich.  549.      1  "Wis.  1.     3  id.  243. 

'  Cowen  &  Hill's  Notes,  227,  228,  229.  6  id.  400.     18  id.  651.     14  Cal.  573.     6 
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client ;  also,  that  of  physician,  surgeon  and  patient,  &c.,  or  because 
prohibited  for  any  of  these,  or  any  other  reason,  by  any  statute.  This 
question  of  competency  belongs  exclusively  to  the  justice,  as  the  ques- 
tion of  credMUty  does  to  the  jury  (or  justice  sitting  in  their  stead), 
after  the  witness  is  sworn.  If  the  witness  be  incompetent,  he  cannot 
be  sworn ;  if  he  be  incredible,  he  is  not  to  be  believed  when  sworn. 
Section  3005  of  the  Code  of  Civil  Procedure,  which  is  given  in  full  in 
another  part  of  this  work,  prescribes  the  mode  in  which  the  question 
of  competency  must  be  determined.  It  is  unnecessary  to  reproduce 
it  here. 

§  1547.  Persons  insane,  idiots  and  lunatics,  under  the  influence  of 
their  malady,  are  incompetent,  though,  if  they  enjoy  lucid  intervals, 
they  may  testify  during  such  intervals,  if  they  appear  to  have  suffi- 
cient reason.  Even  a  person  born  deaf  and  dumb,  may,  if  he  appear 
to  have  sufficient  understanding,  give  evidence,  through  an  inter- 
preter, by  signs;  but,  if  he  can  write,  this  is  the  more  certain  mode. 
A  person  in  a  state  of  intoxication  is  incompetent ;  and  the  j  ustice 
may  determine  the  question  of  his  competency  by  inspection.' 

§  1548.  Children  who  do  not  understand  the  moral  obligation  of  an 
oath  cannot  be  examined.  But  if  they  do  understand  such  obligation, 
they  may  be  sworn  at  any  age ;"  one  case  holding,  however,  that  a 
child  only  four  years  old  cannot  have  that  idea  of  a  future  state  which 
would  make  it  a  competent  witness."  But,  as  a  general  rule,  if  child- 
ren are  capable  of  distinguishing  between  good  and  evil,  they  may  be 
sworn ;  and  if  the  child  appear  to  have  good  sense,  but  not  to  under- 
stand his  duty  when  sworn,  he  may  be  instructed  by  the  justice,  or  by 
some  judicious  person  appointed  by  him.  This  may  be  done  on  the 
s{)ot,  and,  in  the  meantime,  the  trial  may  be  suspended."  Though  in 
one  case,  where  the  child  manifested  a  total  want  of  all  religious 
instruction,  Patterson,  J.,  held  that  mere  instruction  by  a  clergyman, 
for  the  purpose  of  rendering  her  competent,  would  not  have  that 
eflfect.'  It  is  decided  that  a  child  ten  years  old,  or  even  if  but  seven, 
taay  testify  in  a  criminal  case,  his  credibility  being  a  matter  for  the 
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jury.'  If  over  fourteen  years  old,  the  child  is  presumed  competent.' 
If,  on  the  other  hand,  the  witness  is  aged,  his  credit  is  to  be  judged 
of  by  the  jury  from  his  manner  of  testifying,  and  other  circumstances.' 

§  1549.  Witnesses  may  be  examined  as  to  the  competency  of  a  luna- 
tic, &c.,  though  the  usual  and  most  satisfactory  mode  is,  by  the 
inspection  and  examination  of  the  witness  himself.'  The  latter  is  the 
true  course  in  testing  the  capacity  of  infants.  The  party  objecting 
may  insist  on  this ;  and  it  is  no  answer  that  the  justice  has  before 
examined  the  witness  privately,  and  so  is  satisfied  of  his  capacity.' 
The  Code  of  Civil  Procedure  provides  that  "  The  court  or  officer  may 
examine  an  infant  or  person  of  apparently  weak  intellect,  produced 
before  it  or  him,  as  a  witness,  to  ascertain  his  capacity  and  the  extent 
of  his  knowledge ;  and  may  inquire  of  a  person  produced  as  a  witness 
what  peculiar  ceremonies  in  swearing  he  deems  most  obligatory."  ° 

§  1550.  The  constitution  of  the  state  of  New  York,  adopted  in  1846, 
prescribes  that  "  no  person  shall  be  rendered  incompetent  to  be  a 
witness  on  account  of  his  opinions  on  matters  of  religious  belief.'" 
Under  this  provision  it  is  held  that  while  a  man's  religious  views  do 
not  affect  his  competency,  they  may  affect  his  credit,  and  may  be 
shown  for  that  purpose  on  his  own  examination. °  Provisions  similar 
to  the  New  York  constitution  are  embraced  in  the  statutes  of  Cali- 
fornia" and  Michigan,  in  which  latter  state  it  is  also  provided  that  the 
witness  shall  not  be  questioned  in  relation  to  his  religious  opinions, 
before  or  after  he  is  sworn."' 

§  1551.  The  Code  of  Civil  Procedure  prescribes  as  follows  in  regard 
to  the  method  of  administering  oaths : 

•[§  845. J  The  usual  method  of  administering  an  oath,  now  practiced, 
by  the  person  who  swears  laying  his  hand  upon  and  kissing  the 
gospels,  must  be  observed  where  an  oath  is  administered,  except  as 
otherwise  specially  prescribed  in  this  article. 

[§  846.]  The  path  must  be  administered  in  the  following  form,  to 
a  person  who  so  desires,  the  laying  of  the  hand  upon  and  kissing  the 
gospels  being  omitted :  "  You  do  swear,  in  the  presence  of  the  ever- 
living  God."  While  so  swearing,  he  mayor  may  not  hold  up  his  hand, 
at  his  option. 

'  10  Mich.  372.     11  Ind.  196.    50  Ala.  »  Code  Civil  Proc.  §  850, 

164.     39  Texas,  129.   2  Brews.  (Pa.)  404.  '  Art.  1,  §  3. 
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[§  847.]  A  solemn  declaration  or  affirmation,  in  the  following  form, 
must  be  administered  to  a  person  who  declares  that  he  has  consci- 
entious scruples  against  taking  an  oath,  or  swearing  in  any  form : 
"  You  do  solemnly,  sincerely,  and  truly,  declare  an  i  affirm." 

[§  848.1  If  the  court  or  officer,  before  which  or  whom  a  person  is 
offered  as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing, 
in  lieu  of,  or  in  addition  to  laying  the  hand  upon  and  kissing  the 
gospels,  is,  in  his  opinion,  more  solemn  and  obligatory,  the  court  or 
officer  may,  in  its  or  his  discretion,  adopt  that  mode  of  swearing  the 
witness. 

[§  849J.  A  person,  believing  in  a  religion  other  than  the  Christian, 
may  be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his 
religion,  instead  of  as  prescribed  in  section  845,  or  section  846  of  this 
act. 

[§  851  .j  A  person  swearing,  affirming,  or  declaring,  in  any  form, 
where  an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty 
of  perjury,  in  a  case  where  he  would  be  guilty  of  the  same  crime, 
if  he  had  sworn  by  laying  his  hand  upon  and  kissing  the  gospels. 

In  respect  to  the  persons  who  may  administer  an  oath  or  affirma- 
tion the  Code  of  Civil  Procedure  provides  as  follows  : 

[§  842.]  An  oath  or  affidavit,  required  or  authorized  bylaw ;  except 
an  oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an 
oath  required  by  law  to  be  taken  before  a  particular  officer ;  may  be 
taken  before  a  judge,  clerk,  deputy  clerk,  or  special  deputy  clerk,  of 
a  court,  a  notary  public,  mayor,  justice  of  the  peace,  surrogate,  special 
county  judge,  special  surrogate,  county  clerk,  deputy  county  clerk, 
special  deputy  county  clerk,  or  commissioner  of  deeds,  within  the 
district  in  which  the  officer  is  authorized  to  act ;  and,  when  certified 
by  the  officer,  to  have  been  taken  before  him,  may  be  used  in  any 
court,  or  before  any  officer  or  other  person. 

[§  843.]  Where  an  officer,  person,  board,  or  committee,  has  been 
heretofore,  or  is  hereafter  authorized  by  law,  to  take  or  hear  testi- 
mony, or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in 
relation  to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person,  board, 
or  committee,  to  whom  or  to  which  application  is  made  to  do  an  act 
in  an  official  capacity,  requires  information  or  proof,  to  enable  him  or 
it  to  decide  upon  the  propriety  of  doing  the  act,  he  or  it  receive  an 
affidavit  for  that  purpose. 
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[§  844. J  An  oath  or  affidavit  required,  or  which  may  be  received, 
in  an  action,  special  proceeding,  or  other  matter,  may  be  taken, 
without  the  state,  except  where  it  is  otherwise  specially  prescribed 
by  law,  before  an  officer  authorized  by  the  laws  of  th3  state,  to  take 
and  certify  the  acknowledgmer.t  and  proof  of  deedj,  to  be  recorded 
in  the  state ;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his  oGcial 
character  and  the  genuineness  of  his  signature,  as  are  required  to 
entitle  a  deed  acknowledged  before  him  to  be  recorded  within  the 
state,  may  be  used,  as  if  taken  and  certified,  within  the  state,  by  an 
officer  authorized  by  law  to  take  and  certify  the  same. 

§  1552.  A  Jew  or  Israelite  is  usually  sworn  on  the  Hebrew  Bible, 
and  with  his  head  covered.  Some  adopt  other  ceremonies.*  Any 
form  selected  by  the  witness  is  binding,  whether  it  in  fact  accord  with 
his  conscience  or  not ;  and  if  he  swear  false  he  is  indictable  for  per- 
jury." If  the  oath  administered  was  intended  to  be  administered. as 
binding,  and  was  so  received  by  the  party,  it  is  binding  whether  he 
was  sworn  on  a  testament  or  not.''  Accordingly,  where  a  witness  is  so 
sworn  on  a  school  book,  or  Watt's  Psalms  and  Hymns,  it  is  good,  the 
witness  supposing,  at  the  time,  that  the  book  was  a  Testament,  or 
Bible,  and  being  ignorant  that  it  was  otherwise.* 

§  1553.  The  mode  in  which  the  witness  is  sworn,  is  to  be  gathered 
from  him,  on  his  own  suggestion,  or  on  his  examination,  before  swear- 
ing him.° 

§  1554.  Formerly  when  a  man  was  sentenced  for  a  felony,  he  was 
incompetent ;  but  not  by  reason  of  sentence  for  any  other  crime. °  A 
pardon  restored  his  competency,  unless  the  conviction  were  for  perjury 
or  subornation  of  perjury.'  The  definition  of  felony  is,  any  offense 
punishable  by  death,  or  by  imprisonment  in  the  state  prison.'  At 
common .  law,  petit  larceny  was  a  felony,  but  in  several  states  it  is 
made  a  mere  misdemeanor,  by  statute,  when  it  is  a  first  off'ense,  and, 
consequently,  does  not  disqualify  a  witness,  where  the  disqualifica- 
tion is  'Only  for   a  felony,   although   it  may  affect  his  credit."    An 

.      1  3  Parker,  590.  '  Id.  and  see  2  R.  S.  681,  {  1,  sub.  3, 

=  1  Phil.  Ev.  22-3.  Cowen  &  HiU's  and  §  4.  3  id.  (Banks'  5tli  ed.)  9C1.  1 
Notes,  62,  705.     14  Barb.  310.      4  Seld.      Park.  241. 

84,  85.  » Id.  702,  §  30.     3  id.  (Banto'  5th  ed.) 

'  6  Car.  &  P.  571.  989,  §  40. 

*  14  Barb.  310,  320.  4  Seld.  84.                    '  5  Hill,  260.     22  N.  Y.  317.     4  Pai'k. 

'  Ante,  §  1549.  353.     3  Ind.  16. 

"  2  R.  S.  701,  §  23.  3  id.  (Banks'  5th 
ed.)  988,  §  83. 


Incompetency  of  Witnesses  933 

indictment  fotmd  is  not  suiEcient  to  disqualify  a  witness;*  nor  the 
fact  that  it  appears  that  he  has  sworn  differently  upon  the  same  points 
on  a  former  occasion ;  it  goes  only  to  his  credit.'  The  record  of  the 
conviction  can  be  rebutted  by  introducing  evidence  explanatory 
thereof,  and  showing  that  the  witness  was  innocent,  in  fact.' 

The  decisions  heretofore  given  in  the  margin  are  still  important  for 
the  purpose  of  determining  the  credit  to  be  given  to  the  testimony  of 
a  witness  who  has  been  convicted  of  crime,  although  the  Code  of  Civil 
Procedure  has  changed  the  rule  as  to  the  effect  of  the  conviction  upon 
his  competency.     The  Code  now  provides  as  follows : 

[§  832.]  A  person,  who  has  been  convicted  of  a  crime  or  misde- 
meanor is,  notwithstanding,  a  competent  witness  in  a  civil  or  criminal 
action  or  special  proceeding ;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by  the 
record,  or  by  his  cross-examination,  upon  which  he  must  answer  any 
question,  relevant  to  that  inquiry;  and  the  party  cross-examining 
him  is  not  concluded,  by  his  answer  to  such  a  question. 

§  1555.  The  head  of  interest  was  formerly  the  most  extensive  in  its 
operation  to  exclude  witnesses,  and  the  most  difficult,  perhaps,  of  any 
in  the  whole  doctrine  of  evidence.  It  was,  that  when  a  witness  was 
interested  in  the  event  of  the  suit,  to  swear  in  favor  of  the  parti/  who  calls 
Mm,  he  was  incompetent;  that  is  to  say,  if  the  witness  was  called  to 
swear  a  verdict  or  judgment  into  existence,  which  would  be  evidence 
for  him,  or  to  swear  down  a  verdict  or  judgment  which  would  be  evi- 
dence against  him,  in  any  future  action  to  be  brought,  or  which  might 
be  brought  for  or  against  him,  or  if  he  would  directly  gain  or  lose  by 
the  event  of  the  suit,  he  was  an  incompetent  witness.  It  was  no 
objection  to  the  competency  of  a  witness,  that  he  might  feel  a  strong 
bias  upon  his  mind  from  being  a  relative  of  the  party,  however  near ; 
or  that  he  had  an  interest  in  the  question,  that  is,  having,  or  being 
likely  to  have  a  suit  turning  on  the  same  point  with  the  one  in  which 
he  was  sworn-;  or  expected  some  indirect  benefit  from  the  result  of 
the  trial ;  or  stood  in  the  same  situation  with  the  party,  being  a  joint 
trespasser  or  wrongdoer,  and  therefore  liable,  or  even  subject  to  a 
separate  action  for  the  same  wrong ;  or,  that  he  had  a  like  demand, 
with  the  party  calling  him,  against  the  defendant,  for  wages  or  other 
thing ;  or  was  separately  liable  on  the  same  contract ;  or  that  it  was 

'  32  N.  Y.  238.  '  75  N.  Y.  466.  But  see  40  Barb.  325. 

=^29  N.  Y.  523.  Also,  see  8  Ind.  187.     24  lU.  298.     12 

Hun,  231. 
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likely  the  verdict  in  the  cause,  in  which  he  testified,  might  reach  th» 
ears  of  another  court  or  jury,  and  influence  their  decision.  In  all 
these,  and  other  like  cases,  the  mere  circumstance  that  the  witness 
thought  himself  interested,  did  not  exclude  him ;  and,  unless  his 
interest  was  such  as  the  law  recognized,  whatever  the  opinion  of  the 
witness  might  have  been,  he  could  be  sworn,  and  his  situation  was 
left  to  be  taken  into  account,  in  estimating  his  credibility.  Even  an 
honorary  obligation  did  not  disqualify  a  witness.  And  these  same 
rules  yet  prevail  in  all  states  where  statutes  have  not  wholly  or 
partially  changed  them,  and  provided  for  the  reception  of  witnesses 
regardless  of  their  interest  in  the  suit,  leaving  the  effect  of  their  evi- 
dence and  the  credit  due  to  it  to  the  jury,  or  to  the  court  when  acting 
in  its  stead.' 

[§  1555a.]  In  New  York  by  sections  828  and  829  of  the  Code  of  Civil 
Procedure,  interest  in  the  event  of  an  action  has  ceased  to  be  an  objec- 
tion to  the  competency  of  a  witness,  whether  or  not  he  is  a  party  to 
the  action  or  is  the  one  for  whose  benefit  it  is  prosecuted  or  defended. 
They  are  as  follows  :  '' 

[§  828.]  Except  as  otherwise  specially  prescribed  in  this  title,  a 
person,  shall  not  be  excluded  or  excused  from  being  a  witness  by 
reason  of  his  or  her  interest  in  the  event  of  an  action  or  special  pro- 
ceeding ;  or  because  he  or  she  is  a  party  thereto,  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action  or 
special  proceeding  is  brought,  prosecuted,  opposed  or  defended. 

[§  829.]  Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of 
a  special  proceeding,  a  party  or  a  person  interested  in  the  event,  or  a 
person  from,  through  or  under  whom  such  a  party  or  interested  person 
derives  his  interest  or  title,  by  assignment  or  otherwise,  shall  not  be 
examined  as  a  witness,  in  his  own  behalf  or  interest,  or  in  behalf  of 
the  party  succeeding  to  his  title  or  interest,  against  the  executor, 
administrator,  or  survivor  of  a  deceased  person,  or  the  committee  of  a 
lunatic,  or  a  person  deriving  his  title  or  interest  from,  through,  or 
under  a  deceased  person  or  lunatic,  by  assignment  or  otherwise; 
concerning  a  personal  transaction  or  communication  between  the 
witness  and  the  deceased  peirson  or  lunatic ;  except  where  the  execu- 
tor, administrator,  survivor,  committee,  or  person  so  deriving  title  or 
interest  is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic 
or  deceased  person  is  given  in  evidence,  concerning  the  same  trans- 
action or  communication. 

» 15  Barb.  449, 
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These  sections  apply  to  justices'  courts.' 

§  1556.  These  provisions  have  effected  a  great  change  in  the  rules 
relating  to  the  competency  of  witnesses.  The  corresponding  sections 
in  prior  amendments  have  given  rise  to  much  difficulty  and  conflict 
of  decision.  As  they  now  stand  they  seem  to  remove  all  doubts  that 
have  heretofore  existed.  The  questions  that  may  arise  upon  them 
will  have  to  be  disposed  of  without  the  aid  of  prior  decisions,  and  it 
is  useless  here  to  anticipate  them.  As  the  sections  are  framed,  they 
are  intended  to  open  the  door  wide  for  the  admission  of  all  persons 
as  witnesses,  those  cases  only  excepted  where  he  who  would  other- 
wise be  the  opposite  party  is  not,  because  of  his  death,  or  that  he  is  a 
lunatic  or  insane  person  having  a  committee. 

One  important  change  in  the  section  last  given  must  not  be  over- 
looked. Under  the  Old  Code  it  mattered  little  whether  the  person 
called  as  a  witness  was  to  be  examined  in  his  own  behalf  or  in  behalf 
of  an  adverse  party.  Under  the  section  as  it  now  stands,  the  statute 
prohibits  the  examination  of  a  party,  &c.,  only  when  called  in  his  own 
behalf,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest.'' 
Under  this  section  proof,  leading  to  the  inference  that  no  personal 
transaction  took  place  with  the  deceased,  is  equally  inadmissible  with 
evidence  that  one  did  take  place.^  A  fact  which,  under  this  section, 
could  not  be  proved  directly,  cannot  be  established  inferentially  by 
his  testimony.'  A  negative  fact  cannot  be  proved  by  a  witness  who  is 
a  party,  and  brought  within  the  prohibition  of  this  section.' 

§  1557.  In  order  to  compel  the  opposite  party  to  appear  and  testify 
in  a  cause,  he  must  be  served  with  a  subpoena  in  the  same  manner  as 
any  other  witness,  and,  in  addition  to  the  same  remedies  against  him 
for  not  appearing,  he  may  be  further  punished  by  having  his  com- 
plaint or  answer  struck. out,  which  will,  if  he  be  the  plaintiff,  have  the 
effect  to  nonsuit  him,  or,  if  he  be  the  defendant,  prevent  him  from 
introducing  any  defense  to  the  case  the  plaintiff  makes  against  Mm.." 

The  Code  of  Civil  Procedure  has  made  ample  provision  for  the  pun- 
ishment of  a  witness  who  refuses  to  be  sworn,  or  to  answer  a  pertinent 
or  proper  question  which  is  applicable  to  any  witness,  whether  a  party 
or  otherwise.' 


'  17  Barb.  427.    18  id.  532.     10  How. 

*  7  Hun,  675.     47  K.  Y.  554. 

4  Hun, 

Pr.  60. 

107.     5  id.  468. 

» 17  Hun,  5.     16  id.  121. 

'  17  Hun,  470.     46  Barb.  31. 

48  id. 

'  12  Htm,  179.     17  id.  5.     Id.  470.     7 

190.     6  Hun,  115.     12  id.  179. 

id.  675. 

"  66  N.  Y.  363. 

'  See  Code  Civil  Proc.  §  3001. 
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I 

'  A  party  is  not  concluded  by  calling  his  opponent  as  a  witness.    He 

may  contradict  the  evidence,  as  in  other  cases.     And,  indeed,  if  not 

contradicted,  he  is  not  absolutely  concluded  by  it,  for  the  court  is  not 

bound  to  give  credit  to  it  and  may  disregard  it." 

§  1558.  At  the  common  law,  a  husband  cannot  be  a  witness  for  or 
against  his  wife,  nor  a  wife  for  or  against  her  husband,  except  in 
vtiminal  prosecutions  where  personal  violence  has  been  committed  by 
tne  against  the  other,  and  in  all  cases  where  the  husband  was  incom- 
petent by  reason  of  interest  to  testify  in  an  action,  his  wife  was." 
This  rule  has  been  radically  changed  by  the  provisions  of  the  Code. 

Section  828  of  the  Code  of  Civil  Procedure,  given  on  a  preceding 
page,  is  general  in  its  provisions,  and  renders  a  husband  or  wife  com- 
petent witnesses  for  or  against  each  other  in  any  civil  action  or  pro- 
ceeding in  any  court.  The  only  limitation  on  the  right  of  a  husband 
or  wife  to  testify  for  or  against  the  other,  is  to  be  found  in  section  831 
of  the  Code  of  Civil  Procedure,  which  provides  as  follows : 

[§  831.]  A  husband  or  wife  is  not  competent  to  testify  against  the 
other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
sxaecial  proceeding  founded  upon  an  allegation  of  adultery,  except  to 
prove  the  marriage.  A  husband  or  a  wife  f:hall  not  be  compelled,  or 
without  consent  of  the  other,  if  living,  allowed  to  disclose  a  confiden- 
tial communication  made  by  one  to  the  other  during  marriage.  In 
an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the 
defendant  as  to  any  matter  in  controversy,  except  that  she  cannot, 
without  the  plaintiff's  consent,  disclose  any  confidential  communica- 
tion had  or  made  between  herself  and  the  plaintiff. 

§  1559.  The  objection  to  a  witness  for  incompetency  is  made  either 
before  he  is  sworn  in  chief,  or  after  he  is  so  sworn ;  or  it  may  be  made 
both  before  and  after  he  is  so  sworn.'  It  must,  in  each  case,  be 
proved  by  the  party  who  raises  it,  for  the  presumption  is  in  favor  of 
the  witness'  competency  iratil  the  contrary  appear,  either  by  the 
statement  of  the  party  offering  him,  or  in  some  other  way.  And,  being 
once  shown,  it  must  be  clearly  removed,  in  order  to  render  him  admis- 
sible.' The  question,  like  all  others  as  to  the  admissibility  of  evi- 
dence, must  be  decided  by  the  court,  and  the  evidence  on  the  point 
cannot  be  submitted  to  the  jury.  The  court  is  the  trior;  nor  will  his 
decision  be  reversed  merely  because  he  happens  to  decide  against  the 

'  15  Barb.  449.     Infra,  §  1589.  =  3  Kern.  542.     17  Barb.  530. 

'  Cowen  &  HiU's  Notes,  126.  *  Cowen  &  HiU's  Notes,  58,  1501. 
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■weight  of  evidence.'  The  more  direct,  clear,  and  safe  mode  of  rais- 
ing the  point,  in  a  justice's  court,  is  by  objecting  to  the  witness  before 
he  is  sworn  in  chief.  This  makes  a  distinct  collateral  issue,  deter- 
minable by  the  justice  alone,  whether  there  be  a  jury  or  not.  Upon 
it,  the  state  of  the  pleadings,  and  the  evidence  and  statements  of  the 
opposite  party  in  court,  so  far  as  they  have  already  appeared  in  the 
cause,  and  are  relevant  to  the  question,  may  be  considered. 

§  1560.  The  great  advantage  of  the  collateral  issue  to  either  party, 
arises  from  the  latitudinary  mode  of  examination  which  the  law 
allows.  The  object  is  to  prevent  one  party  being  surprised  by  an 
incompetent  witness,  and  in.  the  other  from  being  surprised  by  an 
objection  which  may  have  no  foundation  in  reality.  This  may  often 
occur  in  consequence  of  the  question  springing  up  out  of  the  regular 
progress  of  the  cause.  Another  purpose  of  the  objector  may  be  to 
prevent  the  testimony  of  an  incompetent  witness  from  mingling  with 
the  merits,  and  thus,  perhaps,  working  an  improper  influence.  Beyond 
these  objects,  very  little  benefit  can  be  derived;  as  you  may  still 
raise  the  objection,  after  the  witness  has  been  sworn  in  chief,  at  any 
time  before  the  testimony  may  be  closed,  on  the  ground  of  objection 
becoming  apparent;  and,  indeed,  yoii  may,  at  your  election,  omit  the 
preliminary  objection,  and  stake  the  exclusion  of  the  witness  on  such 
testimony  as  you  can  obtain  under  the  ordinary  rules  on  general 
examinations,  in  the  course  of  the  trial,  and  object  at  any  time 
before  the  testimony  is  closed.  This  course  is  even  recommended  by 
Mr.  Phillips,  inasmuch  as  the  preliminary  examination  must  gene- 
rally be  to  the  same  effect  as  that  in  chief.''  If  the  incompetency  of 
the  witness  be  shown  independently  of  his  own  testimony,  he  cannot 
be  examined  to  remove  it."  However,  if  it  appear  by  his  own  exam- 
ination, he  may  be  cross-examined  to  facts  which  show  it  not  to  exist, 
or  to  prove  that  it  has  been  removed.  What  a  witness  has  been 
heard  to  say,  is  not  admissible  to  prove  him  incompetent.  Otherwise 
of  declarations  made  by  the  party  calling  him.*  Section  3005,  of  the 
Code  of  Civil  Procedure,  provides  that  when  the  ground  of  the  objec- 
tion to  the  competency  of  a  witness  depends  upon  a  matter  of  fact, 
evidence  may  be  given  thereupon,  as  upon  any  question  of  fact,  ex- 
cept that,  if  the  witness  is  examined  thereupon  by  the  party  object- 
ing, no  other  testimony  shall  be  received  from  either  party  as  to  his 
competency. 

'  Cowen  &  Hill's  Notes,  58,  1301.  '  1  Cowen,  513. 

=  1  Phil.  Ev.  S67.    7  Wend.  180.    Also         *  Cowen  &  Hill's  Notes,  258,  707, 1559. 
3  Kem.  542.     17  Barb.  530. 
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VI.  Of  Privileged  Communications. 

§  1561.  The  communications,  whether  written  or  oral,  of  a  client  to 
his  attorney,  solicitor  or  counsel,  are  held  inviolable  in  courts  of  jus- 
tice, and  can  never  be  disclosed  in  evidence,  either  in  the  cause  in 
which  they  are  made,  or  in  any  other  cause,  even  between  third  per- 
sons, though  after  the  relation  of  attorney,  &c.,  and  client  has  ceased 
to  exist.'     Section  835,  of  the  Code,  is  as  follows: 

[§  835.]  An  attorney  or  counsellor  at  law  shall  not  be  allowed  to 
disclose  a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment.  In  a 
word,  the  mouth  of  the  attorney,  solicitor,  or  counsel,  is  shut  forever, 
on  this  head,  nor  can  they  be  compelled  to  produce  books  or  papers 
which  have  been  committed  to  them  as  professional  men.'  But  com- 
munications thus  sacred,  are  those  only  which  are  made  during  the 
relation  of  which  we  are  speaking.  As  to  when  that  relation  exists, 
there  are  many  reported  decisions,  many  of  whieh  conflict  with  each 
other,  and  are  irreconcilable.  In  New  York,  the  rule  is  finally  estab- 
lished, that  the  rule  extends  to  all  communications  that  have  relation 
to  some  suit  or  judicial  proceeding,  either  existing  or  contemplated, 
or  to  any  other  matter  proper  for  professional  advice  or  aid."  A  com- 
munication to  an  attorney,  in  reference  to  his  client's  personal  estate, 
made  upon  retaining  him  to  draw  an  affidavit  for  the  purpose  of  pro- 
curing a  reduction  of  the  assessment  of  such  estate,  was  privileged,' 
And  it  was  because  the  proceeding  was  one  of  a  quasi  judicial  character. 
In  short,  all  communications  between  attorney  and  client  in  reference  to 
all  matters  which  are  the  proper  subject  of  professional  employment  are 
privileged. "  As  a  matter  of  course,  the  rule  of  exclusion  does  not  extend 
to  communications  made  to  a  professional  man  who  is  not  retained  in  the 
business  to  which  they  relate,  however  confidential  they  may  be."  This 
is  the  privilege  of  the  party  or  the  client,  and  he  alone  can  waive  it.' 
If  there  are  more  than  one  client,  the  waiver  must  be  by  all  of  them ; 
that  a  majority  consent  is  insufficient.'     By  section  836  of  the  Code 

"  13  John.  492.   1  Hill,  33.   43  Mo.  570.  "  18  N.  Y.  546. 

2  Nevada,  345.    11  Ohio  (N.  S.)  261.    3  '  56  N.  Y.  632. 

Wis.  274.  "  36  Barb.  649.     Infra,  §  1563. 

^4  John.  391.     4  Wend.  558.    3  Barb.  '  19  Wend.  353.     1  Hill,  33.     38  HI- 

Ch.  533,  596.     9  How.  Pr.  R.  419.  172.    11  Ohio  (N.  S.)  261.    See  13  Hun, 

=  30  N.  Y.  330.      45  N.  Y.  .51.     70  N.  543. 

Y.  38.     15  Hun,  26.     52  Miss.  443.     70  »38Barb.  393.  See2lGratt.(Va.)822. 
lU.  19.    58  Ga.  572. 
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of  Civil  Procedure,  the  prohibition  contained  in  the  preceding  section 
is  applied  to  every  examination  of  a  person  as  a  witness,  unless  the 
provisions  of  that  section  are  waived  by  the  client.  This  rule  of 
exclusion  does  not  forbid  an  attorney  or  counsel  to  testify  in  his  client's 
behalf,  though  the  practice  is  not  looked  upon  with  favor,  and,  as  a 
matter  of  policy,  should  be  limited  to  cases  where  it  is  necessary.'  If 
an  attorney  is  sued  for  disobedience  of  instructions,  he  may,  as  a  wit- 
ness, disclose  confidential  communications  with  his  client."  And  so  in 
other  cases  where  such  disclosure  is  necessary  to  obtain  or  defend  the 
attorney's  own  rights.'  If  the  attorney,  even  while  employed  as  such, 
learns  any  facts  from  others  than  his  client,  and  they  become  impor- 
tant in  the  course  of  the  suit,  as,  for  instance,  where  it  is  material  to 
show  notice  to  himself,  he  may  disclose  them."  Where  both  parties 
are  present  when  a  communication  is  made  to  the  attorney,  or  counsel, 
it  is  not  privileged."  If  communications  are  made  to  their  attorney 
by  two  clients,  he  may  testify  relative  thereto  in  a  subsequent 
litigation  between  the  two  clients."  So  the  attorney  must  disclose 
conversations  he  has  heard  between  his  client  and  third  persons,  or 
communications  by  other  persons  to  the  client,  or  to  each  other  in  the 
client's  presence,  and  the  same  rule  extends  to  the  third  persons.'' 
Where  an  attorney  is  employed  merely  as  a  scrivener  to  reduce  a  con- 
tract, already  agreed  upon,  to  writing,  or  to  draw  a  deed  or  mortgage, 
no  learal  advice  being  req.uired,  communications  then  made  are  not 
privileged.' 

§  1562.  The  above  rule  also  prohibits  a  clerk  or  student  at  law  from 
being  a  witness  to  facts  which  he  learned  while  in  the  office  of  the 
attorney  with  whom  he  is  pursuing  his  professional  studies.  It  also 
extends  to  the  agent  of  an  attorney,  and  an  interpreter  between  him 
and  his  client.' 

§  156B.  This  privilege  does  not  extend  to  other  cases  than  where 
the  communication  is  made  as  above  stated,  and  with  reference  to 
professional  employment.'"  Accordingly,  attorneys,  solicitors  and 
counsel,  and  their  students  and  clerks,  are  bound  to  testify  as  to  facts 

'3  Barb.  21.    1  Sand.  607.  26  lU.  68.          'ISInd.  50.    26111.225.     14  Wis.  106. 

50  Ala.  182.  70  N.  Y.  54.     16  Hun,  628.     2  Col.  T. 

'  12  Ind.  318.  169.     51  Ga.  186.     48  Miss.  685. 

"  2  Nevada,  345.  "  3  Wend.  337.      16  N.  Y.  180.     5  Cal. 

*  12  Cal.  363.     11  Paige,  377.  450.     See  7  Ind.  202. 

»  30  N.  Y.  330.     45  id.  51.  '°  36  Barb.  649.     29  Cal.  47.     Supra, 

M4B.  Hon.  417.  §1561. 

'23  Cal.  331.    3  Wend.  337.  1  Hill,  33. 
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which  they  learned  before  being  addressed  in  their  professional 
character,  or  after  their  duties  as  such  have  ceased ;  as  if  an  attorney 
was  a  subscribing  witness,  or  was  knowning  to  an  erasure  in  a  deed, 
which  comes  in  question  in  a  cause  in  which  ho  is  afterward  retained; 
or  the  client  voluntarily  communicates  facts  after  tlie  attorney  is 
through  with  the  business,  and  his  functions  have  ceased.'  Under  this 
rule,  if,  after  the  relation  of  attorney  and  client  has  ceased,  the  former 
client  repeats  to  his  old  attorney,  voluntarily,  and  without  any  artilice 
on  the  part  of  the  latter,  communications  previously  made,  the  attorney 
is  a  competent  witness  as  to  such  subsequent  communications."  An 
attorney  has  also  been  examined  on  the  question  whether  a  note  put 
into  his  hands  was  endorsed  or  not ;  and  he  may  be  compelled  to 
swear  to  the  existence  of  a  paper,  and  that  it  is  in  his  hands,  so  as  to 
let  in  inferior  proof  of  its  contents,  if  it  be  not  produced  on  notice 
from  the  opposite  party ;  or  to  show  that  it  is  in  court,  to  let  in  such 
inferior  proof  upon  a  short  notice  given  upon  the  trial  to  produce  it.' 

§  1564.  The  whole  current  of  decisions  appears  to  confine  this 
privilege  strictly  to  the  relation  between  men  of  the  legal  profession 
and  their  clients ;  and  it  would  seem  clear  that  a  man  employed  in 
conducting  a  suit  before  a  justice  or  elsewhere,  who  has  no  regular 
license  to  practice  in  any  of  our  courts  of  record,  and  not  acting  as  a 
regular  clerk  or  student  of  one  having  such  license,  is  bound  to 
disclose,  under  oath,  the  communications  of  his  employer,*  and  this 
even  when  the  client  supposed  him  to  have  been  admitted  to  the  bar.' 

§  1565.  A  communication  made  to  an  attorney,  by  a  person  seeking 
professional  advice  or  assistance  to  enable  him  to  commit  a  felony  or 
other  crime,  is  not  privileged,  and  the  attorney,  when  called  as  a 
witness,  can  be  required  to  disclose  it.°  So,  when  the  party  and  the 
attorney  combined  together  to  defeat  the  proper  administration  of 
justice,  as  where  they  combine  to  prevent  certain  evidence  from  being 
presented  to  the  court,  any  communications  made  relative  thereto  are 
not  privileged.' 

In  Ohio,  under  their  code,  "  if  a  person  offer  himself  as  a  witness,'' 
that  is  a  consent  that  tho  attorney  may  be  examined  on  the  same  sub- 
ject, and  a  waiver  of  the  privilege  to  that  extent.  ° 

'  36  Bai-b.  649.     38  id.  225.     See  3  E.  '10  Iowa,  266. 

D.  Smith,  89.      29  Cal.  47.     46  Vt.  113.  •  1  Hill,  33.     4  Parker,  176.    3  Barb. 

"  13  John.  492.  Ch.  598.     3  Wis.  274.     1  Utah  T.  205 

*  1  Hill,  33.     See  14  Ind.  169.  '  29  Bar!).  623.     16  Hun,  628. 

*  3  Wis.  456.  »  11  Ohio  (N.  S.)  261. 


Privileged  Communications.  941 

§  1566.  At  common  law,  the  exclusion  of  these  communications 
■was  confined  to  persons  of  the  legal  profession,  and  did  not  extend  to 
medical  men,  clergymen  and  others,  who  were  compelled  to  testify  to 
whatever  they  learned  in  the  course  of  their  professions,  with  what- 
ever obligations  of  confidence  and  secresy  their  information  might 
have  been  attended.'  But,  by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, physicians,  surgeons  and  clergymen  are  put  oiiithe  same  foot- 
ing with  counselors  and  attorneys.     They  are  as  follow-; : 

[§  833.]  A  clergyman  or  other  minister  of  any  religion,  shall  not 
be  allowed  to  disclose  a  confession  made  to  him,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the  rules  of  practice 
of  the  religious  body,  to  which  he  belongs. 

[§  834.]  A  person  duly  authorized  to  practice  physic  or  surgery 
shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  capacity,  and  which  was  neces- 
sary to  enable  him  to  act  in  that  capacity. 

By  section  836  of  the  Code  these  sections  are  applied  to  every  exam- 
ination of  a  person  as  a  witness,  unless  the  provision  thereof  is  expressly 
waived  by  the  person  confessing  or  the  patient."  Under  the  statute  for 
which  section  833  of  the  Code  of  Civil  Procedure  has  been  substituted, 
it  was  held  that  penitential  admissions  made  to  members  of  the  same 
church  are  not  privileged,"  nor  are  similar  admissions  privileged  when 
made  to  a  minister,  not  in  the  course  of  discipline  in  his  church.*  So, 
under  the  statute  for  which  section  834  of  the  Code  of  Civil  Procedure 
was  substituted,  it  was  held  that  the  statute  cannot  be  extended 
beyond  its  express  terms,  °  and  under  it,  a  physician  consulted  as  to 
the  means  of  doing  an  unlawful  act,  as  of^rocuring  an  abortion,  is 
not  excused  by  this  statute  from  answering.'  This  statute  is  intended 
to  apply  the  same  rules,  as  between  physician  and  patient,  as  exist 
between  attorney  and  client.'  In  an  action  for  his  professional  ser- 
vices, a  physician  may  prove  the  nature  of  the  disease  and  the  treat- 
ment thereof,  for  the  purpose  of  establishing  the  value  of  the  services. ° 
The  statute  does  not  extend  to  communications  made  to  persons  (not 
physicians)  left  in  charge  of  a  physician's  office  in  his  absence,  unless 
it  also  appears  that  they  were  made  for  the  purpose  of  procuring  a. 

'  3  Parker,  670.  '  21  Wend.  79.     See  14  Ind.  209.     18 

»  See  13  Hun,  543.  Hun,  239.     9  id.  55. 

'  15  Mass.  161.  '  3  Pai-ker,  670. 

*  13  Wend.  311.  *  2  Hilton,  300. 

»  2  Hilton,  300.  i 
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prescription.'  It  was  also  heid  that  to  excuse  a  physician  from  testi- 
fying, it  must  appear  that  the  information  was  acquired  while  he  was 
being  consulted,  professionally,  to  obtain  medical  assistance."  A  physi- 
cian may  refuse  to  disclose  any  information  derived  from  a  patient, 
whether  from  the  statements  of  the  latter  or  from  inspection ;  and 
this  privilege  is  not  limited  to  the  medical  attendant,  but  in  an  action 
on  a  policy  of  life  insurance,  may  be  claimed  on  behalf  of  the  assignee 
of  the  policy." 

§  1567.  The  rules  laid  down  in  the  sections,  supra,  relative  to 
privileged  communications  are  still  further  amplified,  and  the  decisions 
up  to  that  time  fully  given  in  Phillip's  Evidence  and  Notes  by  Cowen 
&  Hill,  to  which  we  accordingly  refer  at  the  pages  particularly  men- 
tioned in  the  note  in  the  margin.'' 

§  1568.  When  the  facts  are  disclosed,  it  is  for  the  court,  and  not  the 
witness,  to  decide  whether  he  is  privileged  or  not." 

VII.  Op  the  Examination  of  Witnesses. 

§  1569.  The  form  of  the  general  oath  has  been  heretofore  given  as 
prescribed  by  the  statute."  When  a  witness  is  ignorant  of  the  EngUsh 
language,  he  must  be  sworn  and  examined,  through  an  interperter, 
.who  must  be  first  sworn,  as  follows  : 

"  You  do  swear  that  you  will  truly  interpret  between  the  court,  the 
jury,  and  the  witness,  A.  B.,  in  this  cause,  between  C,  plaintiff,  and 
D.,  defendant." 

If  the  justice  sit  alone,  omit  the  words  "  the  jury."  The  oath  is 
then  administered  to  the  witness  and  interpreted  by  the  sworn  inter- 
preter, and  the  questiotjs  put,  and  answers  received,  are  also  inter- 
preted in  the  same  way.  This  course  is  also  necessary,  where  a  deaf 
and  dumb  person  is  to  testify  by  signs ;  and  where  a  witness  can 
understand  what  is  said,  but  talks  so  very  indistinctly  as  not  to  be 
understood,  except  by  some  familiar  acquaintance,  an  interpreter  must 
also  be  sworn  in  the  same  form,  in  order  to  expound  the  answers.'  A 
party  may  show  that  the  interpreter  has  given  a  wrong  translation  of 
a  word  or  phrase.' 

'  2  Hilton,  300.  '  1  Hill,  33.     27  Mis.  (6  Jones)  570. 

"15  Hun,  347.  »  Ante,  §  1552. 

'  67  N.  Y.  185.    13  Hun,  543.     69  N.  '  See  Cowen  &  Hill's  Notes,  706,  718, 

Y.  256.     15  Hun,  74.     67  N.  Y.  185.  *  23  111.  17. 

*  See  1  Phil.  Ev.  140  to  147,  and  Cowen 
&  Hill's  Notes,  275  to  283, 1571  to  1574:  [ 
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§  1570.  Witnesses  may,  in  the  discretion  of  the  justice,  be  examined 
separately,  those  not  on  examination  being  directed  to  withdraw. 
This  is  sometimes  advisable ;  and  if  a  witness  ordered  to  withdraw 
wilfully  disobey,  or  return  without  proper  cause,  he  may  be  rejected 
in  a  proper  case.  This  rule  ought  not,  however,  to  be  applied  where 
the  witness  is  an  agent  or  advocate  engaged  in  conducting  the  suit. 
Indeed,  the  rejection  or  not  is  mere  matter  of  discretion;  and  unless 
the  return  of  the  witness  present  a  gross  case  of  wilful  disobedience, 
he  should  be  received.'  In  Iowa  it  is  held  that  it  does  not  disqualify 
a  witness  if  he  does  remain  while  another  is  testifying,  in  disregard 
of  the  order  of  the  court;  it  affects  his  credit  only.^ 

§  1571.  When  the  witness  has  been  regularly  sworn,  he  is  first  to 
be  examined  by  the  party  calling  him,  which  is  called  an  exam- 
ination in  chief,  after  which  the  other  party  is  at  liberty  to  cross- 
exmnine  him,  when  the  party  who  called,  may  re-examine,  and  so 
on  alternately  till  the  questions  are  exhausted.  The  examination 
is  in  open  court,  in  presence  of  the  parties  and  their  counsel,  the 
justice  and  jury  (if  there  be  one),  who  have  thus  an  opportunity 
of  observing  the  understanding,  demeanor  and  inclination  of  the 
witnesses.' 

§  1572.  Leading  questions,  'that  is,  such  as  instruct  a  witness  how 
to  answer  on  material  points,  are  not  allowed,  in  general,  on  an 
examination  in  chief ;  for  to  direct  witnesses  in  their  evidence,  would 
only  serve  to  strengthen  the  bias,  which  they  are  usually  too  much 
disposed  to  feel,  in  favor  of  the  party  who  calls  them.  Thus :  Did 
you  see  the  defendant  driving  away  the  plaintiff 's  cow  ?  Was  this  on  the 
fifth  of  May  f  Is  that  cow  worth  twenty-five-dollars  ?  Did  the  defendant 
say  he  owed  the  plaintiff  fifty  dollars,  or  how  much  did  he  say  ?  and  other 
questions  containing  in  themselves,  the  place,  quantity,  time,  kind, 
price,  or  other  thing  sought  for  in  proof,  are  leading  questions  (and  so, 
practically  sometimes,  is  the  effect  of  putting  a  paper  into  a  witnesses 
hands  as  to  which  he  is  to  be  examined).''  These  ought  not,  without 
substantial  reason,  be  put  to  a  witness.  Whether  or  not,  however, 
they  shall  be,  is  after  all  a  matter  of  discretion  in  the  court,  under 
the  circumstances  of  each  case,  with  the  exercise  of  which  the  court 
above  will  not  interfere,  except  in  a  plain  case  of  the  abuse  of  the 


'  1  PMl.  Ev.  268,  and  Cowen  &  Hill's         =  1  Phil.  Ev.  268. 
Notes,  720,  et  seq.    25  Dl.  136.  ■•  6  Duer,  437.    See  55  Ind.  535. 

"  10  Iowa,  347. 
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discretion.'  Indeed,  one  case  says  that  "  the  allowance  of  a  leading 
question  has  ceased  to  be  considered  a  matter  to  be  reviewed  on 
appeal."^  It  is  especially  the  case  that,  if  the  justice  finds,  on  pur- 
suing the  examination,  that  the  witness  is  backward  or  reluctant  in 
the  answers  he  gives,  and  is,  in  a  word,  what  is  called  an  unwilling 
witness,  he  may  then  suffer  the  party  to  change  his  ground,  and  put 
leading  questions,  and,  indeed,  allow  all  the  latitude  of  a  cross- 
examination.  And  in  examining  a  witness  to  contradict  directly 
some  particular  stated  by  the  witness  on  the  other  side,  a  leading 
question  may  be  put,  on  examination  in  chief.'  The  objection  that 
a  question  is  leading  should  be  made  before  it  is  answered.*  Neither 
can  it  be  objected  to  if  prejudicial  to  the  party  asking  it.'  After 
the  witness  has  testified  that. he  has  heard  persons  talk  about  any- 
subject,  it  is  not  leading  to  ask  him  what  they  said."  In  Iowa, 
certain  questions  have  been  held  to  be  unobjectionable  though  in 
a  leading  form ;  some  of  them  are  noted  in  the  margin.' 

§  1573.  A  witness  cannot  be  compelled,  even  in  a  civil  case  (though 
he  may  do  it  if  he  pleases),  to  answer  any  question,  which  will  expose, 
or  tend  to  expose  him,  to  any  charge  of  crime,  or  misdemeanor,  or  to 
any  penalty  or  forfeiture. °  Section  837  of  the  Code  of  CivilProcedure, 
provides  as  follows : 

"  A  competent  witness  shall  not  be  excused  from  answering  a  rele- 
vant question,  on  the  ground  only  that  the  answer  may  tend  to  estab- 
lish the  fact  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit. 
But  this  provision  does  not  require  a  witness  to  give  an  answer,  wliich 
will  tend  to  accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose 
him  to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any  other  rule  respect- 
ing the  examination  of  a  witness." 

Thus  it  is  clear  that  under  the  Code,  as  under  the  Revised  Statutes, 
a  witness  is  not  bound  to  answer  whether  he  has  been  guilty  of  stealing." 
And  if  the  court  see,  that,  by  any  possibility,  the  answer  may  form  the 
least  link  in  the  chain  of  proof  to  convict  a  witness  of  a  criminal  offense, 
it  will  not  compel  him  to  answer.     A  very  striking  illustration  of  this 

'  20   N.  Y.   170.     1   Keyes,   53.  24         « 13  Iowa,  128. 

Barb.  25.     18  id.  434.     35  id.  49.  20          '  11  Wis.  96. 

111.  35.     17  Wis.  37.    43  Mo.  523.  4         '9  Iowa,  1.    Id.  322.    14  id.  455.    13 

Hun,  16.  id.  128. 

''  45  Barb.  40.     Also  17  Wis.  37.  '  14  Ind.  153.    29  id.  541.     13  Minn. 

'  1  Phil  Ev.  268,  9,  271.    4  Hun,  16.      249l     7  Cal.  184. 

78  m.  342.     64  Me.  267.  '  3  Hill,  395. 

*  11  Mich.  327. 
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rule  is  given  in  an  action  by  the  endorsee  against  the  drawer  of  a  bill 
of  exchange,  in  which  the  defeiise  was  usury.  One  Taylor,  who 
appeared  to  be  wholly  disconnected  with  the  bill,  was  introduced 
to  prove  the  defense,  and  was  asked  by  the  defendant's  counsel,  if 
the  bill  had  ever  been  in  his  possession  before  ?  He  replied,  he  thought 
tlie  question  would  have  a  tendency  to  convict  him  of  usury,  and  he 
was  excused  from  answering,  upon  the  ground  that  the  questions 
went  to  connect  the  witness  with  the  bill,  and  they  might  form  links 
in  a  chain  of  evidence  to  convict  him.'  So,  he  is  not  bound  to  answer 
what  he  testified  to  on  a  former  trial,  inasmuch  as  he  might  thus 
aid  in  a  prosecution  against  him  for  perjury.'  And  in  an  action 
on  a  note,  where  the  defense  is  usury,  the  lender  of  the  money  may 
refuse  to  testify.'  Where  an  answer  to  a  question,  on  the  direct 
examination,  would  not  tend  to  criminate  one,  but  the  questions 
which,  thereupon,  might  lawfully  be  put  to  him  on  cross-examination 
might  form  a  link  in  a  chain  that  would  have  a  tendency  to  criminate 
>him,  he  may  refuse  to  answer."  If  a  witness  says  that  he  knows  the 
signs  and  tokens  by  which  horse  thieves  know  and  recognize  each 
other,  he  cannot  be  compelled  to  disclose  them.*  This,  however,  is 
the  privilege  of  the  witness  only,  and  he  may  waive  it  and  answer 
the  question."  He  cannot  claim  his  privilege  when  the  further  evi- 
dence which  is  sought  by  the  question  is  necessary  to  understand  the 
facts  already  voluntarily  stated  by  him.'  It  is  the  duty  of  the  court, 
not  of  the  party,  to  inform  the  witness  of  his  privilege. °  But  it  seems 
that  the  privilege  cannot  be  claimed  if  the  witness  has  been  protect(^d 
by  statute  against  the  use  of  such  testimony  on  his  own  trial."  Nor 
can  it  be  claimed  if  an  indictment  or  prosecution  for  the  act  is  barred 
by  the  statute,  and  it  affirmatively  appear  that  no  proceedings  have 
been  commenced.  How  it  would  be  if  he  has  been  pardoned  is  uncer- 
tain.'" When  a  question  is  propounded  which  the  witness  claims  he 
ought  not  to  answer,  on  the  ground  that  it  might  tend  to  criminate 
him,  he  first  states  under  oath  that  he  believes  such  would  be  its  ten- 

'  5  Taunt.  424.  °  3  Minn  246.     2  Edw.  Ch.  94.     See  3 

"  23  Barb.  444.     But  see  12  Mich.  459.  Wall.,  Jr.  179. 

=  31  Barb.  162.     See  14  Ind.  153.  »  24  N.  Y.  74. 

*  11  Iowa,  469.  "  2  Denio,  156.     1   Comstock,  83.     2 

"  8  Iowa,  407.  Hilton,  247.     It  is  held  in  England  that 

"  3  Hill,  566.     6  id.  146.     3  Parker,  a  pardon  takes  away  the  privilege.     1 

73.    3  Minn.  246.  Best  &  Smith,  311. 

'  3  Parker,  73.      11  Gushing,  437.     18 
Mieh.  273. 
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dency,  and  then  it  is  for  the  court  to  decide  whether  any  direct  answer 
to  it  can  implicate  the  witness.'  If  this  be  decided  in  the  negative, 
then  he  may  answer  it  without  violating  the  privilege  which  is  secured 
to  him  by  law.  If  a  direct  answer  to  it  may  criminate  himself,  then 
he  must  bo  sole  judge  whether  he  can  safely  answer.  The  court  can- 
not participate  with  him  in  this  judgment,  because  they  cannot  decide 
on  the  effect  of  his  answer,  without  knowing  what  it  would  be ;  and  a 
disclosure  of  that  fact  to  the  court  would  strip  him  of  the  privilege 
which  the  law  allows,  and  which  he  claims.'  It  is  said  that  the 
Indiana  statute  does  not  extend  to  penalties  and  forfeitures,"  and  in 
Minnesota  it  is  decided  that  their  statute  is  declaratory  of  the  common 
law  only.*  The  same  rule  that  excuses  one  from  self-crimination  by 
oral  testimony,  also  excuses  him  from  producing  books  or  papers  that 
might  criminate  him.''  If  he  claims  his  privilege,  no  inference  should 
be  made  therefor  against  him." 

§  1574.  The  exemption  does  not  extend  to  a  question,  the  answei 
to  which  may  degrade  the  witness'  moral  character  merely,  and  not 
subject  him  to  any  legal  penalty.  Questions  of  the  latter  description, 
therefore,  he  is  bound  to  answer,  provided  they  be  relevant  to  the 
matter  in  issue,  and  not  merely  affecting  his  credit  or  competency.' 
In  Wisconsin,  however,  the  witness  is  excused  from  answering,  where 
the  evidence  would  tend  to  degrade  his  character.  Accordingly,  it  is 
held  there  that  it  is  not  proper  to  ask  a  witness  if  he  has  ever  been 
convicted  of  a  felony,  both  because  it  would  tend  to  degrade  him,  and 
also  because  the  fact  should  be  proved  by  the  higher  evidence,  to  wit : 
the  record  of  conviction.'  This  last  reason,  in  New  York,  no  longer 
forbids  the  witness  to  be  asked  a  similar  question."  It  is  said,  in 
Minnesota,  that  the  court  has  a  wide  discretion  as  to  questions  tend- 
ing to  degrade,  but  not  to  criminate  the  witness.'"  A  witness  cannot 
decline  answering  merely  because  the  answer  may  subject  him  to  a 
civil  suit." 

'2Denio,  341.     31  Barb.  162.     9  "Wis.  "  18  Mich.   273.     But  see  104  Mass. 

140.     15  Iowa,  425.  234. 

="  See  as  to  these  last  propositions,  and  '  Cowen  &  Hill's  Notes,  741-2,  &c.    7 

generally  as  to  the  section  :     Per  Mar-  Cal.  184.     39  How.  155. 

shall,  C.  J.,  in  1  Burr's  Trial,  244.     1  "  9  Wis.  140. 

Phil.   Ev.   276,   &c.      Cowen  &  Hill's  "  Code  Civil  Proc.  §  832. 

Notes,  734  to  738,  745,  747.  "  3  Minn.  246. 

=  14  Ind.  153.  "  Cowen  &  Hill's  Notes,  739, 740, 741. 

«  3  Minn.  246.  Code  Civil  Proc.  §  837. 

^  21  How.  Pr.  R.  50,  53. 
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§  1575.  A  -witness  ought  not  to  be  permitted  to  answer  a  question 
■whicli  assumes  the  existence  of  a  fact  that  has  not  been  proved.' 

§  1576.  As  a  general  rule,  a  witness  can  depose  to  such  facts  only 
as  are  within  his  own  recollection ;  but  he  may  use  a  memorandum 
to  refresh.it ;"  and  where  he  made  a  memorandum  of  a  transaction  at 
or  near  the  time  when  the  fact  occurred,  which  he  produces  and 
swears  he  has  no  doubt  of  its  correctness,  although  he  has  no  recollec- 
tion of  the  fact  itself,  the  memorandum  may  be  received  in  connection 
with,  and  as  auxiliary  to  the  oral  testimony  of  the  witness.^  But  it 
is  an  indispensable  preliminary  to  the  introduction  of  such  a  memo- 
randum in  evidence  that  it  should  appear  that  the  witness  is  unable, 
with  the  aid  of  the  memorandum,  to  speak  from  memory  as  to  the 
facts ;  if  he  can  it  is  inadmissible.*  These  decisions  have  somewhat 
changed  the  old  rule.  Prior  to  them,  it  had  been  held  that  memo- 
randums made  in  the  usual  course  of  business  might  be  so  used.*^  It 
is  not  improper,  on  calling  the  attention  of  a  witness  to  his  testimony 
on  a  former  trial,  to  read  counsel's  minutes  of  that  testimony."  If 
the  witness  has  no  want  of  recollection  on  the  subject  as  to  which  he 
is  to  testify,  a  memorandum  relative  thereto  cannot  be  put  into  his 
hands,  either  to  refresh  his  memory  or  to  corroborate  his  evidence.' 
In  a  late  case  in  the  court  of  apjpeals,  the  court  laid  down  the  rule  as 
to  the  use  of  memoranda  as  follows :  "  The  law  as  to  the  use  of 
memoranda  by  witnesses  while  testifying  is  quite  well  settled  in  this 
state.  1.  A  witness  may,  for  the  purpose  of  refreshing  his  memory,  use 
any  memorandum,  whether  made  by  himself  or  another,  written  or 
printed;  and  when  his  memory  has  thus  been  refreshed,  he  must 
testify  to  facts  of  his  own  knowledge,  the  memorandum  itself  not 
being  evidence.  2.  When  a  witness  has  so  far  forgotten  the  facts  that 
he  cannot  recall  them,  even  after  looking  at  a  memorandum  of  them, 
and  he  testifies  that  he  once  knew  them  and  made  a  memorandum  of 

'  20  El.  170.     21  Cal.  261.  '  6  Seld.  96.    Also,  24  N.  Y.  599.     1 

"  2  Seld.  339.    21  N.  Y.  351.    29  Barb.  Hilton,  377. 

180.    1  Cowen  &  Hill's  Notes,  756  to  "  12  Mich.  459. 

759.    17  Wis.  675.     4  Ind.  156.     26  id.  '  29  Barb.   180.     6  Duer,  437.     See 

65.     4  Cal.  260.     9  Iowa,  100.     1  "Wash.  further  on  this  general  head,  and  show- 

T.  108.     46  HI.  187.  ing-  what  the  ride  is  in  England  and 

'  15  N.  T.  485.     17  id.  134.     22  id.  elsewhere,  1  Phil.  Ev.  289,  explained  by 

462.     29  id.  346.     14  Barb.  118.    25  id.  Cowen  &  Hill's  Notes,  750  to  759,  where 

449.     6  Abbott  (N.  S.)  284.     25  Ind.  a  great  variety  of  examples  are  men- 

407.    20  Wis.  412.  tioned.     46  III.  187.     17  Wis.  675.     15 

*  17  N.  Y.  140.     51  Barb.  65.           ^  id.  40.     20  id.  412.     4  Ind.  1&6.     See 

25  id.  407. 
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them  at  the  time  or  soon  after  they  transpired,  ■which  he  intended  to 
make  correctly  and  believes  to  be  correct,  such  memorandimi,  in  his 
own  handwriting,  may  be  received  as  evidence  of  the  facts  therein 
contained,  although  the  witness  has  no  present  recollection  of  them. 
3.  Memoranda  may  be  used  in  other  cases  which  do  not  precisely 
come  undt^r  either  of  the  foregoing  heads.  A  store  of  goods  is  wrong- 
.  fully  seized  and  an  action  is  brought  to  recover  for  the  conversion. 
There  are  thousands  of  items.  No  witness  could  carry  in  his  mind  all 
the  items  and  the  values  to  be  attached  to  them.  In  such  case,  a  wit- 
ness may  make  a  list  of  all  the  items  and  their  values,  and  he  may 
aid  his  memory  while  testifying  by  such  list.  He  must  be  able  to 
state  that  all  the  articles  named  in  the  list  were  seized,  and  that  they 
were  of  the  values  therein  stated,  and  he  may  use  the  list  to  enable 
him  to  state  the  items.  After  the  witness  has  testified,  the  memoran- 
dum which  he  has  used  may  be  put  in  evidence,  not  as  proving  any- 
thing of  itself,  but  as  a  detailed  statement  of  the  items  testified  to  by 
the  witness.  The  manner  in  which  the  memorandum,  in  such  case, 
may  be  used,  is  very  much  in  the  discretion  of  the  trial  judge.  He 
may  require  the  witness  to  testify  to  each  item  separately,  and  have 
his  evidence  recorded  in  the  minutes  of  the  trial,  and  then  the  intro- 
duction of  the  memorandum  will  not  be  important ;  or  he  may  allow 
the  witness  to  testify  quite  generally  to  the  items  and  their  values, 
and  receive  the  memorandum  as  the  detailed  results  of  his  examina- 
tion, leaving  to  the  adverse  party  a  more  minute  cross-examination.'" 
§  1577.  In  general,  the  opinion  of  a  witness  is  not  evidence ;  he 
must  speak  to  facts. °  But  in  questions  of  science  or  trade,  or  vfhich 
relate  to  any  profession  or  calling,  or  to  terms  of  art,  persons  of  skill 
may  give  their  opinions  in  evidence."  Thus,  physicians,  surgeons, 
shipbuilders,  carpenters  and  engineers  have  been  allowed  to  give  their 
opinions  on  subjects  connected  with  their  professions  or  callings;  but 
these  opinions  are  to  be  weighed  like  other  evidence,  and  are  not  con- 
trolling in  the  case.  Among  the  many  instances  of  this  character 
that  may  be  found  in  the  books  (a  few  of  which  are  referred  to  in 
note  2),  these  may  serve  as  illustrations :  A  physician  may  give  his 

'  77  N.  Y.  592.  338.     38  id.  643.     3  Bosw.  7.    4  id.  503. 

^  3  Hill,   609.     5  id.    603.     4  Denio,  4  Parker,  319.     21  How.  (U.  R.)  88.    9 

311.     5  Seld.  375  and  refs.     2  Corns.  Cal.  56.     11  Ohio  (N.  S.)  333.    14  Ind. 

514.     29  Barb,  420.     21  id.  331.  450.     20  id.  190.     9  Iowa,  1.     8  Minn. 

'  5  Seld.  375  and  refs.     6  id.  93.     20  23.     1  Oreg-on,  92.    4  Kansas,  211.    See 

N.  Y.  426.   1  Transcript,  235.   19  Barb.  10  Mich.  155.     30  Ind  235. 
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opinion  as  to  the  effects  of  a  wound,'  or  of  a  person's  soundness  or 
unsoundness  of  mind;"  but  the  doubt  of  a  physician  is  incompetent.' 
He  may  give  his  opinion  upon  a  person's  mental  condition  upon  the 
evidence,  if  he  has  hoard  all  the  evidence,  or  upon  a  hypothetical 
case.*  If  the  question  is  whether  or  not  there  was  negligence  in 
mooring  a  vessel,  one  who  is  an  expert  in  snch  matters  may  state 
what  was  the  condition  of  the  fastenings  of  the  vessel  as  to  safety.^ 
The  opinions  of  witnesses  qualified  to  speak  upon  the  subject  are 
competent  evidence  to  aid  in  establishing  how  much  or  what  pro- 
portion of  the  grain  was  left  upon  the  straw,  by  a  tenant,  after 
threshing  buckwheat;"  or,  what  portion  of  certain  grain  was  des- 
troyed ,  and  how  much  a  certain  piece  of  grain  would  have  produced, 
in  a  certain  season,  if  it  had  not  been  injured  by  certain  cattle,  as  to 
which  the  witness  had  testified.'  But  an  expert  cannot  be  allowed 
to  testify  whether  he  considers  it  dangerous  to  use  a  steam  dredge 
without  a  spark  catcher;'  nor  whether  a  certain  writing  across  a  fold 
in  a  paper  could,  in  his  judgment,  from  the  lustre  and  brightness  of 
the  ink,  have  been  written  a  certain  time  before  then ;"  these  and 
similar  questions  not  involving  science  or  skill,  and  not  falling  within 
the  rule  relating  to  evidence  by  experts.  So,  for  the  same  reason,  a 
witn-ess  may  not  be  asked  whether  certain  cattle  were  orderly  or  not ;'° 
nor  whether  certain  acts  are  waste  or  not;"  nor  whether  certain  pay- 
ments were  proper  for  a  minor.'"  Where  the  action  is  for  negligence, 
even  an  expert  who  was  connected  with  the  injury  cannot  be  asked 
whether  the  damage  was  caused  by  his  negligence,  or  by  that  of 
another."  The  opinion  of  a  physician  upon  a  question  not  involving 
medical  skill  is  not  admissible  evidence.'*  A  witness  cannot  give  his 
opinion  of  the  value  of  another  person's  time."  Whether  or  not  a  per- 
son is  an  expert,  is  for  the  justice  to  determine ;  his  decision  thereon 
is  subject  to  review  as  in  other  cases."  In  Michigan  and  Indiana, 
contrary  to  the  rule  in  some  states,  an  expert  is  allowed  to  give  his 
opinion  whether  or  not  a  note  has  been  altered."    The  value  of  prop- 

•  46  Barb.  366.  "  "^  Bcirh.  180 ;   but  see  30  N.  Y.  3.")5. 

'  25  N.  Y.  9,  74,  &c.     2  Kem.  3JS.  '°  44  Barb.  018. 

=  22  N.  Y.  147.  "  0  Seld.  114. 

"  2  Kem.  358.  1  Parker,  495.  2  id.  49.  '"  2  Seld.  168. 

'  9  Bosw.  558.     27  N.  ,Y.  241.     Also,  "  36  Barb.  201. 

32  id.  427.  "  1  Parker,  464. 

"  37  Barb.  270.  "'  10  Cal.  341. 

'  46  Barb.  320.  '"  19  Barb.  S38. 

"  40  Barb.  137.    S.  P.  4  Duer.  116.  "  14  Mich.  287.     18  Ind.  329. 
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erty,  personal  or  real,  may  also  be  proved  by  the  opinion  of  those  ■who 
are  acquainted  with  its  value.'  If  there  is  no  evidence  of  the  value  of 
goods  at  the  place  where  they  were  to  be  delivered,  or  where,  for 
other  reasons,  the  cause  of  action  arose,  evidence  is  admissible  of  their 
value  at  other  places  in  that  neighborhood,  and  also  at  distant  places, 
in  connection  with  proof  of  the  expense  of  transportation  between  the 
two  places.^  If  the  witness  does  not  know  the  qualities  of  the  property, 
as,  for  instance,  of  an  animal,  he  cannot  give  his  opinion  of  its  vajue.' 
A  person  who  has  been  a  farmer,  but  is  now  a  mechanic,  may,  never- 
theless, speak  of  the  value  of  land  in  his  neighborhood.*  The  differ- 
ence in  value  of  property  in  one  condition,  and  in  another,  cannot  be 
shown  by  the  opinions  of  witnesses.'  It  is  9aid,  in  Illinois,  that 
everyone  is  supposed  to  have  some  idea  of  the  value  of  such  property 
as  is  in  general  use,  and,  therefore,  it  is  not  necessary  to  have  a  drover 
or  butcher  to  prove  the  value  of  a  cow."  A  competent  witness  may 
give  his  opinion  of  the  value  of  a  dog;'  but  one  cannot  be  asked  the 
amount  of  damages;  facts  must  be  given  from  which  they  may  be 
ascertained.^  In  like  manner,  those  acquainted  therewith  may  give 
their  opinion  of  the  value  of  services.'  One  who  has  rendered  services 
to  another  is  competent  to  give  evidence  as  to  the  value  of  the  services." 
And  witnesses  having  peculiar  knowledge  as  to  the  services  rendered, 
and  some  general  knowledge  of  the  value  thereof,  may  give  opinions 
as  to  the  value,  based  either  upon  their  own  knowledge,  or  upon  a  hypo- 
thetical case,  including  some  or  all  of  the  facts  proved."  In  an  action  for 
work,  labor  and  services,  where  the  value  of  the  services  is  in  question, 
a  witness  who  has  heard  the  testimony  of  another  witness  as  to  the 
nature  and  extent  of  the  services  rendered,  may  give  an  opinion  as  to 
the  value  of  such  services.'^  A  farmer,  wlio  has  no  knowledge  relative  to 
their  wages,  cannot  testify  as  to  the  value  of  the  services  of  clerks  in 
a  country  store."     Nor  can  a  witness  testify  what  a  person's  services 

'  5  Seld.  183.     30  N.  Y.  613.     28  id.  '  31  How.  Pr.  R.  372. 

446.     8.0  id.  91.     5  Denio,  84.     22  Bai-b.  °  27  111.  178.     Id.  207. 

136.    Id.  159,     Id.  661.     35  id.  118.     36         '  52  Barb.  15.     18  Iowa,  241.     See 

id.  644.     44  id.  123.     46  id.  322.     42  id.  15  Hun,  273. 

36.     52  id.  15.     81  How.  Pr.  R.  372.     5  "  29  Ind.  43.      3  Hill,  609.     5  id.  603. 

Ohio  (N.  S.)  568.     16  Wis.  516.     10  Ind.  3  Corns.  510 ;  but  see  17  N.  Y.  345. 
S60.     19  id.  30.     18  111.  257.     12  Iowa,  »  4  Denio,  370.     15  Barb.  550.    20  id. 

437.     18  id.  241.     5  Minn.  119.  487.     3  Bosw.  402.     1  Minn.  125. 

"  5  Denio,  55.    8  Wend.  435.    22  Barb.  "  67  N  Y.  56. 

159.     Also,  49  id.  382.  "  67  N.  Y.  56 

'  28  How.  Pr.  R.  95.  '=  77  N.  Y.  178.     62  id.  316. 

*  35  N.  Y.  91.  "  4  Denio,  370.     S.  P.  6  Cal.  56. 
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■were  worth,  over  and  above  his  board,  clothing  and  schooling,  -with- 
out proving,  or  offering  to  prove,  that  the  witness  knew  the  quantity 
or  value  of  the  clothing  and  schooling.'  Upon  the  question  of  the 
competency  of  a  grantor,  or  other  person,  as  we  have  seen  in  this 
section,  the  opinions  of  medical  men  are  competent.  Those  of  others, 
that  is  of  non-medical  men,  are  also  competent  when  founded  upon 
personal  observation  of  the  appearance  and  conduct  of  the  person  as 
to  whom  the  inquiry  is  made,  provided  they  are  confined  to  facts 
alone,  and  do  not  embrace  any  matter  of  law ;  that  is,  the  witness 
cannot  state  whether  the  party  was  or  not  competent  to  execute 
deeds."  And  so  it  is  proper  to  ask  any  witness,  professional  or  not, 
whether  or  not  a  person  was  intoxicated  at  a  certain  time,  when  the 
witness  saw  and  observed  him  f  or  who  was  in  possession  at  a  certain 
time  of  certain  lands,  or  for  whom  the  witness'  husband  did  business 
after  a  certain  time.'  If  there  is  any  question  about  the  facts,  or  as 
to  what  the  witness  means,  it  can  be  corrected  on  cross-examination.'* 
These  principles  are  sustained' by  numerous  decisions  in  all  the  states. 
We  have  referred  to  but  few  of  them,  as  it  would  be  impossible  to 
cite  them  all.  Those  cited  by  us  give  their  general  effect,  and  show 
the  general  rules  and  their  application.  Evidence  of  general  character 
is  also  founded,  in  opinion ;  and  where  a  witness  cannot  recollect  the 
precise  conversation  of  which  he  is  testifying,  he  may  give  his  im- 
pression as  to  its  substance  (his  lack  of  recollection  only  affecting  the 
credit  of  his  evidence),  but  his  opinion  and  inference  in  regard  to  it 
should  be  excluded. °  A  party  may  testify  that  in  making  an  assign- 
ment he  did  not  intend  to  hinder,  delay  or  defraud  his  creditors,'  and 
state  his  object  and  intent  in  making  it.''  In  an  action  for  a  malicious 
prosecution  the  defendant  may  swear  that  he  believed  the  truth  of 
the  charge  made  by  him  against  the  plaintiff,  for  which  the  suit  is 
brought."  So,  in  an  action  of  fraud  in  the  sale  or  exchange  of  horses, 
the  defendant  may  testify  that  he  did  not  intend  to  cheat  or  defraud 
in  the  transaction."  And  generally,  when  the  doing  of  an  act  is  not 
disputed  but  is  affirmed,  and  whether  the  act  shall  be  held  valid  or 
invalid,  hangs  upon  the  intent  with  which  it  was  done,  which  intent 

'  20  Barb.  387.  '         "  1  Phil.   Ev.   290.     Cowen  &  Hill's 

'  5  Seld.  371.     17  N.  Y.  340.  45  111.      Notes,  749,  759  to  763.     1  Wash.  T.  80. 

485.     See  25  N.  Y.  9.  '4  Keiii.  567. 

»  4  Kern.  562.  "  25  N.  Y.  430.     Also,  S.  P.  34  N.  Y. 

*  27  N.  Y.  277.     15  Barb.  590.  386. 

'  15  Barb.  593.  "  30  N.  Y.  625. 

'"  35  Barb.  630. 
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from  its  nature,  would  be  formed  and  held  without  avowel,  then  he,- 
upon  whom  the  intent  is  charged,  may  testify  whether  he  secretly 
held  such  intent  when  he  did  the  act.  But  the  rule  goes  no  further 
than  this.'  From  what  has  been  said  upon  the  question  of  admitting 
evidence  of  opinion  as  to  value,  it  must  not  be  understood  that  value 
can  be  proved  only  by  the  opinion  of  witnesses.  Facts  may  be  shown 
from  which  the  justice  or  jury  can  form  their  own  estimate  as  to  the 
value  of  an  article  in  question.  What  a  party  has  paid  for  property 
is  some  evidence  of  its  value."  And  the  price  at  which  goods  sold  at 
public  auction  is  some  evidence,  slight  or  otherwise,  according  to  the 
circumstances,  to  be  considered  by  the  jury  in  arriving  at  their  value.' 
So  the  market  price  of  marketable  commodities  may  be  determined  by 
offers  to  sell  made  by  dealers  in  the  ordinary  course  of  business  as  by 
actual  sales.* 

§  1578.  The  opinions  of  witnesses  as  to  the  genuineness  of  a  signa- 
ture are  frequently  asked,  and  are  a  proper,  and  indeed  the  only  wayof 
proving  handwriting.  In  such  cases  the  witnesses  must  testify  from 
an  actual  knowledge  of  the  handwriting  of  the  person,  whose  signa- 
ture or  other  writing  is  to  be  proved  or  disproved,  which  knowledge 
may  be  derived  from  having  seen  him  write,  or  from  written  corres- 
pondence or  other  papers.  In  the  former  case  it  is  competent  for  the 
witness  to  give  his  opinion,  though  he  has  seen  the  party  write  but 
once,  or  thinks  he  has  seen  him  write,  and  even  where  he  used  only 
his  initials,  or  a  part  of  his  name.'  In  the  latter  case  it  must  be 
proved  that  the  correspondence  or  other  papers  were  actually  written 
by  the  party  by  whom  they  purport  or  are  claimed  to  have  been 
written,  or  are  of  such  a  nature  as  to  make  it  probable  that  they 
were.°  As  a  general  rule,  if  the  witness  have  no  knowledge  of  the 
handwriting,  it  is  not  proper  for  him  to  testify  from  a  comparison  of 
handwritings  in  court.'  But  the  witness,  when  he  retains  no  distinct 
impression  of  the  handwriting,  may  revive  his  recollection  by  looking 
at  the  papers  he  saw  written.'  And  it  is  further  held  in  Indiana  that 
in  such  a  case  he  may  also  compare  the  writing  in  question  with 

'  20  Hun,   408.     43  N.  Y.  231,  236.  "  1   Phil.    Ev.    486.       Cow.   &  Hill's 

See  50  id.  437.  l5'otes,  1324,  &c. 

^  76  N.  Y.  121.  '  5  Hill,  182.     4  Kern.  439.     3  Bosw. 

'20]Sr.Y.499.  42id.  44.   42  Barb.  74.  447.     21111.375.     37  id.  209.    15  Ind. 

■'72N.  Y.  451.  271.     28  id.  19.     See  14  Wis.  9. 

'  1   Phil.   Ev.   484.      Cow.   &  Hill's  =  1  Phil.  Ev.  491. 
Notes,  1321,  &c.     32N.Y.  669.     1  Rob- 
ert, 689.     38  111.  363.    28  Texas,  211. 
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other  signatures  known  to  be  genuine,  in  corroboration  of  his  testi- 
mony." And  it  is  further  held  on  this  question  of  comparison  that 
when  different  instruments  are  already  in  evidence  for  other  pvir- 
poses,  the  handwriting  of  such  instruments  may  be  compared  by  the 
jury,  and  the  genuineness  or  similation  of  the  handwriting  in  question 
may  be  inferred  from  such  comparison.'' 

The  rule  excluding  comparison  is  not  uniform  in  all  the  states.  It 
is  admitted  in  lowa,^  Ohio*  and  elsewhere,"  and  in  this  state  is  now 
authorized  by  statute.  This  statute  is  as  follows :  "  Comparison  of 
a  disputed  handwriting  with  any  writing  proved  to  the  satisfaction  of 
the  court  to  be  genuine,  shall  be  permitted  to  be  made  by  witnesses 
in  all  trials  and  proceedings,  and  such  writing,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of  the  writing  in 
dispute."" 

§  1579.  In  cross-examinations,  the  object  of  which  is  to  sift  evi- 
dence, and  try  the  credibility  of  witnesses,  great  latitude  is  allowed 
in  putting  questions.  Leading  questions  may  be  asked,  and  every- 
thing inquired  into  which  may,  by  any  possibility,  have  the  least  con- 
nection with  the  points  in  issue,  or  any  of  them.  But  this  rule  is  still 
subject  to  certain  limitations,  and  is  much  in  the  discretion  of  counsel, 
subject,  however,  to  the  discretion  of  the'  court  itself.'  A  witness  can- 
not be  examined  as  to  a  fact  which  must,  of  necessity,  be  wholly 
irrelevant  and  impertinent,  for  the  mere  purpose  of  contradicting  his 
answer;  nor,  if  he  answer  such  inquiry,  will  the  party  be  allowed  to 
call  a  witness  to  contradict  the  answer.'  So  the  court,  in  its  discretion, 
may  exclude  disparaging  questions  on  cross-examination  not  relevant 
to  the  issue,  though  put  for  the  avowed  purpose  of  discrediting  the 
witness.  They  should  be  allowed  when  there  is  reason  to  suppose 
that  it  would  promote  the  ends  of  justice." 

§  1580.  When  a  witness  has  once  been  sworn,  and  given  evidence, 
the  opposite  party  may  cross-examine  him.  Great  latitude  is  then 
given,  and  much  is  left  to  the  discretion  of  the  counsel  who  cross- 

'  15  Ind.  271.  '  5  Wend.  301.     3  Bosw.  239.     14  Ind. 

"  5  Ad.  &  Ellis,  514.     4  Kem.  442.      175.     Infra,  §  1580. 

30  N.  Y.  366.  '  27  N.  Y.  586.     30  id.  243.     6  Barb. 

'  1  Iowa,  159.     14  id.  131.  383.     15  id,  352.     See  3  Iowa,  211.     22 

*14  0hio  (N.  S.)  222.  Wis.  27.     64  Me.  267.     48  Ala.  497.     47 

'  See  Cow.  &  Hill's  Notes,  1326,  and     Mo.  567. 

14  Wis.  11,  12.  "  32  N.  Y.  127,  140.     33  id.  245.    17 

'  Laws  of  1880,  ch.  36.  Minn.  76.    See  72  N.  Y.  607. 
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examines.  The  object  being  to  elicit  the  whole  truth,  any  questions 
tending  to  fill  up  designed  or  accidental  oniissions  of  the  witness,  or  to 
make  him  xeafiirm,  qualify,  or  deny  his  statement  on  the  direct  exami- 
nation, are  proper.'  It  is  said,  in  Michigan,  that  the  rule  alloAvs  a 
party,  on  cross-examination,  "  to  go  as  fully  into  the  subject  as  may- 
be necessary  to  draw  from  the  witness  all  he  may  know  concerning  the 
transaction  about  which  he  has  testified,  and  to  put  before  the  jury  any- 
pertinent  facts  which  will  have  a  tendency  to  counteract  the  testimony 
which  has  been  given  by  the  witness  in  favor  of  the  party  calling 
him ; ""  a  rule  somewhat  broader  than  prevails  in  the  other  states. 
But  while  a  large  discretion  is  thus  conferred,  a  party  has  no  right, 
on  ■  cross-examination,  and  as  a  part  thereof,  to  enquire  into  any 
matters  or  circumstances  not  connected  with  matters  already  stated 
in  his  examination  in  chief;  that  is,  the  questioning  party  should 
not  go  into  an  affirmative  or  independent  case,  but  should  confine 
himself  to  the  matters  connected  with  the  examination  in  chief.' 
The  court,  however,  has  some  discretion  in  regard  to  this,  and  should 
not  be  too  rigid  in  the  rule,  especially  where  the  proposed  ques- 
tions are  clearly  not  upon  new  matter,  nor  allow  them  to  be  put,  if 
they  are  liable  to  that  objection  ;  the  witness  as  to  that  part  of  his 
testimony,  being  the  witness  of  the  party  who  on  cross-examination 
makes  these  inquiries  as  to  new  matter.'  Ch.  J.  Tilghman,  in  5 
Binney,  488,  makes  the  following  excellent  remarks  on  the  subject 
of  examination :  "  The  party  who  calls  the  witness  examines  him 
first ;  he  is  then  cross-examined  by  the  opposite  party,  after  which, 
if  necessary,  the  party  who  produced  him  may  examine  him  again. 
The  mouth  of  the  witness  is  not  to  be  closed,  because  the  counsel 
omitted  to  ask  a  material  question  at  first.  It  may  be  necessary  in 
order  to  come  to  the  truth  of  the  case,  to  examine  hira  as  to  new- 
matter,  and  after  that,  there  may  be   a  second  cross-examination. 


*  14  Cal.  18.     10  Mich.  460.     Kupra,  12  id.  200.     13  id.  330.     Infra,  §  1006. 

§  1579.     Cowen  &  HiU's  Notes,  730,  &o.  35   111.   4S1.      12   liev.   433.      2  Ma«. 

3  E.  D.  Smith,  305.      16  Abbott,  188.  Arthur,  197.     33  Mich.  319.     62  lU.  362. 

113  Mass.  452.     10  Kans.  439  11  Kans.  190.     9  id.  521.     7  Nev.  385. 

^  ]7  Mich.  99.  But  see  58  Mo.  585. 

=  Cowen  &  Hill's  Notes,  730.     33  N.  *  36  111.  64.    See  ante,   {  1579,  and 

Y.  245.     5  Cal.  450.     14  id.  18.     25  id.  infra,  §  1588,  as  to  asking  questions  as 

212.     33  id.  99.     1  Wallace  (U.  S.)  702.  to  collateral  matters  for  the  purpose  of 

17  Wis.  477.     4  Mich.  67.    9  id.  381.     12  contradicting  the -witness.     See  also,  38 

Ind.  256.     Id.  455.     21  id.  492.     29  id.  Texas,  622.     But  see,  3  Daly,  92. 
454.    14  Ohio  (N.  S.)  240.     4  lo-wa,  477. 


Cross-examination.  955 

The  court,  in  its  discretion,  may  permit  a  witness  to  be  examined 
over  and  over  again  at  any  time  during  the  trial.'  But  it  will  take 
care  to  exercise  this  discretion  so  as  not  to  suffer  any  advantage  to 
be  gained  by  trick  or  artifice.  If  the  plaintiff  should  declare  that  he 
has  finished  his  testimony,  in  consequence  of  which  the  defendant 
should  dismiss  some  of  his  witnesses,  and  then  the  plaintiff  should 
offer  to  produce  new  testimony,  which  might,  perhaps,  have  been 
contradicted  by  the  witnesses  who  were  dismissed,  the  court  would 
not  suffer  him  to  avail  himself  of  such  disingenuous  conduct.''  And 
where  the  plaintiff's  witness  is  in  part  examined,  and  the  cause  is 
then  adjourned  to  another  day,  on  account  of  the  sickness  of  the 
witness,  it  is  the  duty  of  the  plaintiff  to  produce  him  at  the  adjourned 
day,  or  to  show  good  cause  for  not  doing  so;  otherwise  the  justice 
may  reject  the  evidence ;  for,  if  admitted,  the  defendant  would  lose 
the  right  of  cross-examination." 

§  1581.  The  right  of  cross-examination  is  highly  prized  by  the 
law,  and,  as  we  have  seen,  courts  of  justice  should  be  liberal  and 
indulgent  in  its  allowance.  A  very  just  latitude,  in  this  respect,  is 
suggested  by  Mr.  Evans  in  his  annotations  upon  Pothier,  volume  2, 
page  269.  "  In  the  case  of  Hunter  v.  Kehoe,  before  the  court  of 
king's  bench  in  Ireland,  Mic.  1794,  Lord  Clonmell  observed,  that 
cross-examination  had  gone  to  an  unreasonable  length,  but  he  had  in 
general  permitted  gentlemen  to  go  so  far  as  they  pleased,  because  if 
there  was  an  honest  case  on  the  other  side,  it  would  do  them  no 
good."  "  The  benefits  of  cross-examination  (says  the  same  author), 
are  sometimes  defeated  by  the  interposition  of  the  court,  to  require 
an  explanation  of  the  motive  and  object  of  the  question  proposed,  or 
to  pronounce  a  judgment  upon  them  immediately ;  whereas  experi- 
ence frequently  shows,  that  it  is  only  by  an  indirect  and  apparently 
irrelevant  inquiry  that  a  witness  can  be  brought  to  divulge  the  truth 
which  he  has  prepared  himself  to  conceal;  the  explanation  of  the 
motives  and  tendency  of  the  question  furnishes  the  witness  with  a 
caution  that  may  wholly  defeat  the  object  of  it,  but  which  might  have 
been  successfully  attained,  if  the  gradual  progress  from  immateriality 
to  materiality  was  withheld  from  his  observation.  The  importance  of 
an  inquiry  may  sometimes  be  strongly  felt  by  an  advocate,  and  upon 
very  reasonable  grounds  from  his  own  instructions,  with  respect  to 

'  Also  2  Bosw.  267.     6  id.  538.    7         '  12  John.  299.    See  7  Hill,  463,  9. 
Minn.  184. 
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the  bearing  and  circumstances  of  the  cause,  -which  the  judge,  acting 
ouly  upon  the  impressions  of  what  has  already  been  disclosed,  cannot 
by  any  possibility  anticipate.  The  full  exposition  of  the  motive  can 
only  be  attained  by  a  premature  exposition  of  the  case  that  is  to  be 
brought  forward,  and  even  when  that  can  be  done  without  prejudice 
to  the  party,  the  endeavor  to  satisfy  the  court  would  have  the  common 
effect  of  an  interruption  of  the  regular  course  of  inquiry,  and,  instead 
of  assisting  the  accurate  discussion  of  the  question,  would,  in  all 
probability,  terminate  in  confused  and  desultory  altercation."' 

§  1582.  I  conclude  this  head  of  the  examination  of  witnesses,  in 
the  words  of  Ch.  J.  Pennington :  "  The  circumstances  of  the  case, 
the  probable  or  improbable  nature  of  the  facts  detailed,  the  character 
of  the  witness,  the  manner  of  his  giving  testimony,  must  all  be  taken 
into  consideration,  and  ought  after  being  duly  weighed,  to  carry  con- 
viction to  the  minds  of  the  jury,  before  they  give  it  an  effect  by  their 
verdict.  It  is  common  for  jurymen  to  say  in  excuse  for  giving  a 
wrong  verdict,  that  they  believed  it  was  wrong,  but  how  could  they 
do  otherwise.  The  facts  were  sworn  to ;  it  was  the  fault  of  the  witness, 
not  theirs.  This  practice  of  j  urors'  loading  on  the  witness  their  own 
sins,  and  making  him  a  scapegoat  for  the  whole,  is  grossly  improper. 
It  is  true  that  jurors  cannot,  nor  ought  they  to  substitute,  in  the  place 
of  proof,  their  own  fancies,  conjectures  or  prepossesfeions,  much  less  to 
suffer  their  passions,  inclinations  or  biases,  to  come  in  aid  of  proof, 
but  are  to  govern  themselves  by  the  testimony  given  in  the  cause. 
But  should  a  witness  relate  a  fact,  which,  from  its 'improbable  nature, 
or  from  the  badness  of  the  character  of  the  witness,  taken  together 
with  other  circumstances  in  the  cause,  on  due  consideration,  doth  not 
carry  a  belief  of  the  fact  home  to  the  minds  of  the  jury,  but  on  the 
other  hand,  they  believe  that  what  the  witness  hath  related  is  false ; 
in  that  case,  what  he  hath  said  is  no  evidence  to  them,  and  they  are 
not  bound  to  give  any  weight  to  it ;  but,  on  the  contrary,  if  they  act 
upon  it,  or  rather  make  up  their  verdict  on  it,  such  conduct  is  a 
departure  from  their  duty,  and  little  short  of  a  violation  of  their 
oaths.  After  all  the  evidence  is  given  in  a  cause,  it  frequently  hap- 
pens that  the  mind  is  in  doubt.  If  the  testimony  is  contradictory,  it 
should  be  reconciled  if  possible  ;  if  it  is  not  susceptible  of  reconcilia- 
tion, it  must  be  weighed  by  a  sound  discretion,  and  determined  as  one 
or  the  other  preponderates.     If,  after  all,  the  mind  is   balanced,  I 

'  See,  also,  31  N.  Y.  87,  88. 
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think  it  a  reasonable  rule  (though  I  do  not  recollect  any  where  seeing 
it  laid  down),  that  it  must  be  determined  against  the  party  that  hath 
the  affirmative  side  of  the  question,  as  having  failed  to  make  out  what 
he  hath  undertaken  to  do.'"  The  posiave  testimony  of  an  unlm- 
peached,  uncontradicted  witness  cannot  not  be  discredited  or  disre- 
garded arbitrarily  or  capriciously  by  court  or  jury.'  It  is  a  general 
rule  that  when  a  disinterested  witness,  who  is  in  no  way  discredited, 
testifies  to  a  fact  within  his  own  knowledge,  which  is  not  itself 
improbable,  or  in  conflict  with  other  evidence,  the  witness  is  to  be 
believed,  and  the  fact  is  to  be  taken  as  legally  established,  so  that  it 
cannot  be  disregarded  by  court  or  jury.'  But  where  the  witness  is 
interested  in  the  event  of  the  suit,  and  there  are  other  circumstances 
which  render  his  statement  not  entirely  free  from  improbability,  the 
value  to  be  given  to  his  testimony  must  be  fixed  by  the  jury.*  So, 
where  the  witness  is  interested  in  the  question,  his  credibility  is  a 
question  for  the  jury,  though  he  is  not  directly  impeached,  and  his 
testimony  is  uncontradicted.*  But  if  the  credibility  of  the  witness  is 
impeached,  his  testimony  cannot  be  taken  as  conclusive,  although 
uncontradicted. °  Where  a  witness  is  credible  and  uncontradicted,  if 
there  is  enough  in  the  case  to  show  that  he  must  have  been  mistaken, 
the  court  or  jury  are  not  bound  to  believe  his  testimony  as  to  a  par- 
ticular fact.' 

§  1583.  Where  a  witness  has  been  examined  in  chief,  and  then  the 
cause  is  adjourned  by  the  consent  of  parties,  and  the  witness  dies 
before  the  adjourned  day,  his  evidence  in  chief  cannot  be  rejected. 
It  would  be  otherwise  if  the  opportunity  to  cross-examine  him  had 
been  lost  by  the  misconduct  of  the  witness,  or  by  the  fault  or  negli- 
gence of  the  party  calling  him.*  So,  if  a  witness  leaves  the  court  and 
goes  home  at  the  close  of  his  direct  examination,  on  the  declaration 
of  the  opposite  party  (who  does  not  reserve  the  right  of  cross-exam- 
ination), that  none  of  the  facts  testified  to  by  the  witness  will  be  con- 
troverted, the  party  calling  him  is  not  obliged  to  keep  him  in  court 
for  the  purpose  of  being  cross-examined." 

'  Penning,  on  Small  Causes,  162,  3.  '  73  N.  Y.  609. 

»  25  N.  Y.  363.     49  Barb.  583.     19  111.  '  Id. 

626.    28  id.  161.     Id.  423.     46  id.  75.  '  7  J.  &  Sp.  547. 

'  70  N.  y.  177.      1  Cow.  109.     6  Hill,  "  7  Hill,  463. 

444.    25  N.  Y.  361.     45  id.  549.  »  21  Barb.  339. 

«  70  N.  Y.  177. 
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VIII.  Op  the  Wats  in  which  a  Witness  mat  be  Impeached. 

§  1584.  (1.)  To  impeach  the  credit  of  a  witness,  the  opposite  party" 
may  disprove  the  facts  stated  by  him,  or  may  examine  other  witnesses 
as  to  his  general  character;  but  they  will  not  be  allowed  to  speak  to 
particular  facts,  or  parts  of  his  conduct ;  for  though  every  man  is 
supposed  capable  of  supporting  the  former,  it  is  not  likely  that  he 
should  be  prepared  to  answer  the  latter  without  notice.'  The  regular 
mode  is  to  inquire  whether  they  have  the  means  of  knowing  the  wit- 
ness' general  character,  and  whether  from  such  knowledge  they  would 
believe  him  on  his  oath.  This  knowledge  must  be  a  personal  one, 
founded  on  an  acquaintance  and  intercotirse  with  the  neighbors  and 
acquaintances  of  the  individual  whose  character  is  in  question,  and 
that  intercourse  must  be  of  some  length  of  time — sufficient,  at  least, 
to  enable  one  to  gather  the  general  estimation  in  w^hich  the  witness  is 
held  in  the  community  in  which  he  resides."  The  knowledge  must 
not  be  of  too  old  a  date.  But  where  the  witnesses  could  only  speak 
of  his  character  four,  or  five,  or  eight  or  ten  years  previous,  it  was 
held  they  were  competent  to  impeach  him.'  One  who  is  incompetent 
to  impeach,  from  a  lack  of  proper  knowledge,  is  also  incompetent  to 
sustain  the  witness."  In  Indiana  and  Michigan,  it  is  held  that  the 
inquiry  must  be  as  to  his  character  at  or  near  the  time  of  his  exam- 
ination.' After  it  is  ascertained  that  the  witness  who  is  being 
examined  is  acquainted  with  the  general  character  of  the  witness 
whose  impeachment  is  sought,  he  may  be  asked  whether  from  that 
knowledge  he  would  believe  him  under  oath  f  or,  as  is  held  in  New 
York,  the  question  may  be  simply  whether  his  character  is  good  or 
bad,  especially  when  taken  in  connection  with  other  evidence  which 
tends  to  an  impeachment,  by  showing  that  his  character  is  in  fact  bad 
aside  from  his  general  reputation.'     In  answer  to  evidence  against 

'  2  Seld.  97.     49  Barb.  342.     2  Hilton,  453.     Supra,  §  1492.     32  Mich.  484.    2 

510.     21  lU.  180.     24  id.  535.     3  Iowa,  Abb.  App.  Dec.  2G3. 

410.     8  id.  420.     27  Cal.  630.     6  Wis.  *  «  Duer,  340. 

426.     14  Ind.  595.     16  id.  392.     Cow.  &  »  3  Ind.  70.    19  id.  405.    4  Mich.  198. 

Hill's  Notes,  767,  &c.     6  Oreg-on,  212.  56  Ind.  433.     32  Ind.  472. 

82  111.  570.     23  Minn.  84.     49  Cal.  632.  "  13  Barb.  623.     3  Wis.  798.    12  Cal. 

62  Barb.  484.  306.     32  Micli.  484. 

=  2  Wend.  352.     37  Barb.  64.    21  HI.  ■"  3  Keyes,  581.     36  Barb.  438.    See 

180.     25  id.  233.     21  Ind.  492.     6  Neb.  also  19  "Wend.   569,  579.     3  Hill,  178. 

312.    See  67  Barb.  124.  Cow.  &  Hill's  Notes,  767,  &c.    35.  CaU 

»4Denio,431.    2  Keyes,  21.     46  Barb.  55.     21  HI.  180. 
127.    37  How.  Pr.  R.  279.    Also  17  lU. 
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character,  the  other  party  may  cross-examine  the  witnesses  as  to  their 
means  of  knowledge,  or  may  attack  their  general  character,  and  by 
fresh  evidence  support  the  character  of  his  own  witness ;  or  it  may  be 
shown  that  the  other  party  has  therefore  considered  the  witness  as 
entitled  to  confidence.' 

§1585.  In  commenting  on  this  general  rule,  Mr.  Evans  says :  "The 
other  side,  to  support  the  testimony,  may  inquire  what  are  the  reasons 
of  disbelief,  which  sometimes,  as  in  the  case'  above  adverted  to,  are 
ridiculous  enough.  If  it  is  declined  to  inquire  into  these  reasons,  there 
is  considerable  ground  to  presume  a  consciousness  that  the  opinion  is 
founded  upon  adequate  motives." 

§  1586.  As  analagous  to  this  question  of  character,  it  may  be  added 
that  a  man's  religious  views,''  his  motives,  position,  and  feelings 
toward  either  party  at  the  time  of  the  trial ;  *  his  residence,  occupa- 
tion and  associates,  and  his  conduct  while  testifying,  may  be  shown 
to  aifect  his  credibilty.'  It  may  also  be  shown  that  he  has  tried  to 
get  another  to  swear  false  in  the  suit,  after  he  has  been  interrogated 
relative  thereto."  If  he  has  sworn  falsely  as  to  one  fact,  the  jury  may 
credit  him  as  to  another.'  Evidence  of  hostility  of  an  adverse  wit- 
ness must  be  direct  and  pointed.' 

§  1587.  Where  a  party  to  an  action  is  a  witness,  his  evidence  is  to 
be  weighed  like  that  of  any  other  person,  and  he  may  be  impeached 
the  same  as  any  other  witness.'  But  under  the  Wisconsin  statute, 
evidence  to  impeach  the  character  for  truth  and  veracity  of  a  party 
swearing  to  his  account  books  is  inadmissible." 

§  1588.  (2.)  The  credit  of  a  witness  may  be  impeached,  by  showing 
that  he  has  made  statements  out  of  court,  either  by  parol,  by  letter, 
or  by  deposition,  or  otherwise,  on  the  same  subject,  contrary  to  what 

MKeni..492.     14  Iowa,  180.  Barb.  85.     15  Hun,  383.     5  id.  90.     12 

-'  This  case  stated  in  Pothier,  vol.  2,  id.  137. 
250,  is  as  foUows :   "  A  witness  swore         "  9  Wis.  140.    13  Ind.  70.     Also  12 

that  a  person  examined  on  the  other  Mich.  459.     19  111.  626.     24  Iowa,  441. 
side  was  not  fit  to  be  believed  upon  his         "  18  Wis.  54. 

oath,  and  being  asked  his  reason,  said,  '  41  111.  251.     15  Mich  408.     74  N.  Y. 

that  he  had  never  made  a  good  fence  501.     But  see  15  Ohio  (N.  S.)  47. 
since  he  came  to  his  farm."  '  76  N.  Y.  514. 

=  28  Barb.  265.  "  50  Barb.  379.     8  Abbott,  302,  also 

*  Cowen  &  Hill's  Notes,  1729,  1730.  35  Cal.  89.     24  Ind.  46.      10  Minn.  350, 

5  Wis.  125.     10  Iowa,  568.     7  Wis.  239.  58  N.  Y.  481.     72  N.  Y.  393.    But  seQ 

3  Minn.  246.     10  id.  350.     24  111.  444.  72  id.  571. 
1  Parker,  154.     13  Ind.  434.     8  Mich.  '» 1  Wis.  1. 

117.    33  Cal.  641.    5  Denio,  106.     66 
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he  swears  on  the  trial.'  But  this  rule  does  not  extend  so  far  as  to 
allow  proof  that  the  witness  has  previously  expressed  opinions  incon- 
sistent with  the  facts  now  testified  to  by  him.'  It  is  said,  however, 
that  the  evidence  of  an  expert  may  be  contradicted  by  showing  that 
at  another  time  he  had  expressed  a  different  opinion.'  But  the  wit- 
ness must  himself  be  first  interrogated  particularly  concerning  the 
alleged  statement ;  his  attention  being  called  to  the  time,  place,  per- 
son, and  such  other  circumstances  as  are  likely  to  recall  it  to  the  wit- 
ness.' While  the  exact  time  need  not  be  fixed,  if  only  the  attention 
of  the  witness  is  called  to  it,  to  ask  the  witness  whether  certain  speci- 
fied statements  were  made  in  a  certain  month,  was  held  to  be  not 
definite  enough.'  It  will  be  remembered  that  the  statements  which 
may  be  so  contradicted,  must  be  as  to  material  and  relevant  ques- 
tions in  the  case,'  and  that  variances  in  slight  particulars^  between  the 
evidence,  and  his  prior  statements  do  not,  necessarily,  discredit  the 
witness.'  If  the  witness  says  he  does  not  remember  the  particular 
statement,  it  still  may  be  shown  that  he  made  it."  If,  under  these 
rules,  the  witness  is  impeached  by  evidence  of  the  previous  contra- 
dictory statement,  he  may  be  again  called  to  explain  why  he  made 
it."  Plis  former  consistent  statements  cannot,  in  general,  be  proved, 
in  order  to  corroborate  his  testimony.'"  The  exceptions  are  when  the 
witness  is  charged  with  giving  his  testimony  under  the  influence  of 
some  motive  prompting  him  to  make  a  false  or  colored  statement,  in 
which  case  it  is  said,  it  may  be  shown  that  he  made  similar  declara- 
tions at  a  time  when  the  imputed  motive  did  not  exist ;  and  where 
there  is  evidence  in  contradiction,  tending  to  show  that  the  account 

"  5  Cowen,  243.     3  Kern.  268.     4  id  Iowa,  538.     13  id.  103.     15  id.  179.    24 

492.     IG  Hun,  583.     5  id.  472.     10  J.  &  111.  444.     34  id.  283.     45  id.  14G.    36 

Sp.  11.     50  N.  Y.  416.     19  id.  549.     29  Mo.  155.     In  "Wisconsin  it  is  held  to  be 

id.  523.     31  id.  87.     2  Cal.  326.     10  111.  enough  to  recall  the  witnes»and  call  his 

558.     24  id.  535.     3  Greene  (Iowa),  529.  attention  to  his  alleged  statements.     18 

10  Iowa,  568.     4  Ind.  194.     13  Wis.  039.  Wis.  54. 

36  Mo.  155.  » 14  Ind.  139.    23  id.  604. 

=  18  Barb.  420.     3  Ind.  70.     See  12  » Ante,  §  1579.     3  Keman,  268.    28 

Mich.  459.  N.  Y.  153.     27  id.  586.     30  id.  243.    4 

•  44  N.  H.  492.  Iowa,  477.     4  Ind.  194.    1  Oregon,  333. 

'  4  Kern.  492.      19  N.  Y.  13.     Id.  549-  11  Mich.  284. 

3  Keyes,  225.     22  Barb.  9.     24  id.  25.  '  6  Ind.  59. 

3  Duer.  444.     4  Hun,  797.     50  N.  Y.  »  3  Parker,  590.   Aliter  in  Indiana.   5 

416.     44  Iowa,  82.     20  Kans.  420.     6  Ind.  502.     7  id.  590.     16  id.  284. 

Wis.  426.     8  Ind.  314.     16  id.  284.     Id.  »  2  Seld.  345.     1  Phil.  Ev.  304. 

371.     17  id.  620.     23  id. -604.     16  Cal.  ■"  23  Wend.  50.     24  id.  465.    24Iow^ 

173.     29  id.   492.      7  Minn.  794.    11  574.     Gontraj  28  Ind.  284. 
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of  the  transaction  given  by  the  witness  is  a  fabrication  of  a  late  date, 
it  is  said  that  it  may  be  shown  that  the  same  account  was  given  by 
him  before  its  ultimate  eflect  and  operation,  arising  from  a  change? 
of  circumstances,  could  have  been  foreseen.'  If  the  alleged  contra- 
diction is  in  writing,  as  a  letter,  the  witness  cannot  be  interrogated 
concerning  it,  unless  it  be  produced,  or  its  absence  excused."  And 
the  same  rule  as  to  the  degree  of  evidence  applies  of  course  to  its 
positive  introduction  as  impeaching  evidence.  If  two  witnesses 
merely  contradict  each  other  as  to  facts,  or  evidence  is  given  of  their 
contradictory  statements,  evidence  of  general  character  is  not  admis- 
sible in  support  of  either. ' 

§  1589.  A  party  will  not  be  allowed  to  discredit  his  own  witness, 
even  when  he  is  the  opposite  party,  by  showing  his  general  character, 
or  his  contradictory  statements,  or  his  incapacity,  or  any  other  facts 
directly  impeaching  him,  or  showing  him  incompetent.'  But  he  may 
contradict  him,  and  show  the  fact  by  other  witnesses  to  differ  from 
what  he  states  it,  and  thus  do  away  with  the  effect  of  his  testimony." 
And  where  a  party  is  surprised  by  the  testimony  of  his  own  witness 
he  may  interrogate  him  in  respect  to  previous  declarations  inconsistent 
with  his  testimony  for  the  purpose  of  probing  his  recollection,  and  by 
showing  the  witness  that  he  is  mistaken,  inducing  him  to  correct  his 
evidence,  or  by  recalling  to  his  mind  the  statements  previously  made 
drawing  out  an  explanation  cf  his  apparent  inconsistency,  and  also  for 
the  purpose  of  showing  the  circumstances  which  induced  the  party  to 
call  him."  And  possibly  where  the  party  calls  an  attesting  witness  who 
denies  his  attestation,  or  a  witness  who  has  inveigled  the  party  by  mak- 
ing favorable  statements  to  him,  or  to  his  attorney  or  counsel,  in  conse- 
quence of  which  he  is  called,  but  contradicts  on  oath  what  he  stated 
before,  he  may  be  impeached  by  showing  such  former  statement,  or 
his  general  bad  character,  or  other  matter  going  to  his  credibility,  the 
same  as  if  he  had  been  called  by  the  adverse  party.'    But  if  a  vri^ 

'  23  "Wend.  50.  1  Parker,  150.  Cowen  276.     5  Cal  366.     15  Iowa,  197.     21  id. 

&  Hill,  776.     78N.  C.  564.  285.     53  N.  Y.  230. 

'  50  N.  Y.  416.  °  1  Phil.  Ev.  308  to  311.     Cowen  & 

'  See  as  to  this,  and  generally  as  to  Hill's  Notes,  779  to  782.     4  Corns.  303. 

this  section,  29  Barb.  617,  and  refs.     1  23  Barb.  456.     3  E.  D.  Smith,  276.     38 

Phil.  Ev.  293  to  308.     Cowen  &  Hill's  111.  199.     21  Iowa,  285.     71  N.  Y.  137. 

Notes,  771  to  779.     21  Ind.  15.     Infra,  51  Ala.  235.     56  N.  Y.  585. 

§  1590.  °  f>3  N.  Y.  230. 

*  Supra,   §   1453.     4  Corns.  303.     23  '  Cowen  &  HiU's  Notes,  779,  782. 
Barb.  456.     1  E.  D.  Smith,  154.    3  id. 
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ness  on  cross-examination  denies  a  particular  fact  which  would  go  to 
impeach  his  general  character,  the  cross-examining  party  cannot  call 
witnesses  to  contradict  him  in  respect  to  it.'  Even  though  a  party- 
may,  on  the  cross-examination  of  a  witness,  attempt  to  prove  his  own 
case  in  whole  or  in  part,  yet  he  does  not  thereby  so  far  make  him  his 
own  witness  that  he  cannot  contradict  or  impeach  him." 

§  1590.  On  the  other  hand,  as  a  general  rule,  a  party  will  not  be 
permitted  to  give  evidence  of  the  good  character  of  his  witness,  unless 
it  has  been  attacked  by  witnesses  on  the  other  side.  Where,  however, 
the  party  against  whom  a  witness  is  called,  draws  from  him,  upon 
cross-examination,  extrinsic  facts  impeaching  his  general  character, 
evidence  of  good  character  may  be  given  in  reply.'  Proof  that  the 
witness  has  been  committed  for  trial  upon  a  charge  of  perjury  is  not 
such  an  attack  on  his  general  character  as  will  warrant  the  introduc- 
tion of  sustaining  witnesses.* 

§  1591.  The  court  has  a  discretion  as  to  the  number  of  witnesses  on 
each  side,  to  be  sworn  on  the  question  of  impeachment.' 

IX.   Op  the  Consequences  op  Admitting  Improper  Evidence. 

§  1592.  The  justice  should  be  careful  not  to  suffer  any  improper 
evidence  to  go  to  the  jury,  or  when  sitting  alone,  to  receive  it  him- 
self, if  objected  to  ;  for  this  will  be  fatal  though  he  direct  the  jury  to 
disregard  it,  or  return  that  he  utterly  disregarded  it  himself,  where 
there  was  no  jury.°  Yet,  if  the  fact,  so  improperly  proved,  or 
attempted  to  be  proved,  be  afterward  established  by  legal  evidence 
on  the  other  side,  the  error  is  thereby  cured.'  And  if  an  improper 
question  be  put  and  answered,  even  on  an  examination  in  the  jury 
room,  after  the  jury  are  sworn  and  have  retired,  but  is  immediately 
corrected  by  the  justice  who  tells  the  jury  not  to  regard  it,  the  judg- 
ment will  not  for  that  reason  be  reversed.'  On  the  other  hand  it  has 
l)een  held,  that  the  admission  of  improper  evidence  on  the  trial  is 

'  15  Barb.  352.     See  2  Seld.  345.  '  24  Wend.  354.     3  Barb.  31.    6  id. 

'  33  Barb.  547,  &c.     Cowen  &  Hill'a  445.     Infra,  §  1604. 

Notes,  781.  '  10  John.  128.     13  id.  350.    15  id. 

'Supra,   §    1588.      3    Seld.   378.      4  239.     2  Cowen,  436.     4  Denio,  156.    3 

Corns.  493.     1  Parker,  308.     3  Hill,  309.  Barb.  615.     7  id.  187.     9  J.  &  Sp  1.    1 

5  Denio,  106. '   4  Duer,  420.     29  Barb.  id.  360. 

617.     21  Ind.  329.     26  id.  393.     29  id.  '  13  John.   517.     38  N.  Y.  158,  184. 

555.     30  id.  131.     19  Iowa,  154.  45  Barb.  40.     2  Hilton,  434.     8  Mich. 

•  1  Parker,  308.     3  Seld.  378,  357.     See  1  Cora.  519.     9  J.  &  Sp- 184. 

'  12  John,  384. 
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error  for  which  the  judgment  must  be  reversed,  if  by  any  possibility 
the  party  might  have  been  injured.'  But  the  allowance  of  an  im- 
proper question  is  no  ground  for  reversal,  if  the  answer  was  proper 
and  competent  evidence."  And  where  evidence  is  competent  for  any 
purpose,  it  is  not  error  to  receive  it,  though  a  wrong  reason  is  as- 
signed.' "Where  irrelevant  and  incompetent  evidence  has  been 
received,  under  objection,  the  party  introducing  it  cannot  cure  the 
error  by  an  offer  to  strike  it  out ;  the  mischief  has  been  done,  and  the 
adverse  party  has  a  right  to  insist  on  his  objection  and  exception,  and 
is  not  bound  to  waive  it.*  "When  competent  testimony  is  excluded  it 
is  held,  in  Ohio,  that  the  error  is  not  cured  by  the  mere  offer  of  the 
objecting  party  to  go  into  the  evidence  which  has  been  excluded."  If 
the  court  afterward  allows  the  excluded  testimony  to  be  gone  into,  the 
error  is  cured.'  If  a  witness  gives  testimony  by  mistake  without 
being  sworn,  the  objection  is  waived,  if  not  made  at  once.'  "Where 
evidence  is  given  which  at  that  time  is  illegal  for  want  of  some  pre- 
liminary proof,  as  where  a  paper  is  put  in  evidence  without  proper 
proof  of  its  genuineness,  or  where  the  exception  is  as  to  the  suffi- 
ciency of  proof,  the  defect  may  afterward  be  supplied,  and  the  error 
will  be  thereby  cured. ^ 

§  1593.  On  the  other  hand,  if  the  justice  improperly  reject  any  tes- 
timony offered,  the  judgment  will  be  reversed ;  and  in  one  case  where 
the  judgment  was  in  favor  of  the  party,  offering  such  evidence,  but  its 
rejection  diminished  the  amount  of  damages,  he  brought  his  cer- 
tiorari, and  was  allowed,  for  that  reason,  to  reverse  his  own  judgment." 

§  1594.  In  all  these  cases  it  must  appear  that  a  proper  offer  or 
objection  was  made  in  the  court  below  at  the  time  the  evidence  was 
offered,  or  as  soon  thereafter  as  its  illegality  for  any  reason,  depend- 
ing on  subsequent  evidence,  was  discovered,  or  the  point  will  not  be 
regarded  by  the  appellate  court.  Instances  are  given  in  the  note.'" 
One  case  holds  that  the  court  has  a  discretion  to  receive  the  objection 
at  any  time  before  the  cause  is  submitted  to  the  jury,  and  may  do  so 

'  58  N.  y.  680.     67  id.  495.     68  id.  '  6  John.  100. 

547.     16  Hun,  107.     9  id.  134.  "•  1  Corns.  519.    24  Bai-b.  404.    38  id. 

»  8  J.  &  Sp.  41.  585.    38  id.  413.     5  Bosw.  312."    9  id, 

=  63  N.  Y.  370.  572.     1  Hilton,  72.     Id.  117.     11  Iowa, 

'  72  N.  Y.  542.  387.    17  id.  421.     16IU.269.    22  id.  350. 

^  6  Ohio  fN.  S.)  516.  3  Wis.  343.     3  Ind.  327.  10  id.  167.     13 

«  4  Mich.  478.  Cal.  81.     1  Minn.  301.     8  id.  107.     9  id. 

'  13  Ind.  338.  260.    4  Denio,  73, 
'  7  Iowa,  413.     10  Barb.  406. 
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if  the  opposite  party  is  not  prejudiced  by  the  delay.'  An  offer  of 
evidence  not  of  itself  material  should  add  the  proposal  to  show  other 
connected  facts,  constituting  in  the  whole  a  relevant  series/  The 
degree  of  particularity  required  in  objections  to  testimony  offered 
depends  very  much  lipon  the  kind  of  testimony  and  the  circumstances 
of  the  case.'  An  objection  to  evidence  not  obviously  and  necessarily 
improper  should  state  the  particular  ground.''  If  evidence  is  proper 
for  any  purpose,  it  cannot  be  excluded  on  a  general  objection.'  If 
evidence  is  excluded  on  a  general  objection,  the  ruling  will  be  upheld 
on  appeal  if  there  was  any  ground  for  the  exclusion.  But  if  the 
evidence  is  received  under  a  general  objection,  the  ruling  will  not 
be  held  to  be  erroneous  unless  there  be  some  ground  which  could 
not  have  been  obviated  if  it  had  been  specified,  or  unless  the  evi- 
dence in  its  essential  nature  be  incompetent."  Therefore  it  is  incum- 
bent on  the  party  objecting  to  the  reception  of  evidence,  to  state 
the  particular  ground  of  objection,  if  the  point  is  such  that  the 
objection  can  be  obviated  by  other  evidence,  or  by  the  act  of  the 
party  and  the  court.'  Thus,  if  an  instrument  be  offered  with  a  cer- 
tificate of  acknowledgnlent  endorsed,  which  you  wish  to  have  excluded 
by  reason  of  some  defect  in  the  certificate,  a  general  objection,  even 
that  there  is  a  defect,  will  not  do.°  The  particular  defect  should  be 
mentioned ;  for  perhaps,  if  pointed  out,  the  objection  will  be  allowed, 
or  the  defect  conceded,  and  other  proof  of  its  execution  adduced.  If 
a  written  contract  be  offered  in  evidence  by  the  plaintiff,  to  the 
introduction  of  which  the  defendant  objects,  without  saying  why,  he 
cannot  on  appeal,  insist  that  the  contract  was  not  well  pleaded,  or 
was  not  relevant."  So,  if  he  think  a  witness  offered  appears  already 
to  be  incompetent,  he  cannot  object  generally  to  his  being  sworn, 
but  must  state  how  he  is  incompetent.  And  so  in  a  great  variety 
of  cases.  If  the  evidence  offered  is  admissible  for  some  purposes, 
but  not  for  others,  there  should  be  a  specific  objection,  and  a  decision 
restricting  its  operation."     If  an  offer  of  evidence  contains  any  matter 

-  9  Minn.  28.  =  66  N.  Y.  635.     70  id.  72.     42  id.  251. 

=  18  lud.  194.     12  Cal.  426.     3  Robert-  46  id.  481. 

eon,  1.     28  How.  Pr.  R.  251.  «  70  N.  Y.  34. 

=■  9  Iowa,  540.  '  2  Seld.  168.    20  IE.  144.    29  id.  114. 

'  4  Mich.   495.     22  111.   127.     27  id.  24.  Cal.  171. 

409.     10  Cal.  32.     Id.  267.     13  id.  220.  » 17  Wend.   136.      2  Kern.   442.     2 

19  id.  640.     Id.  398.     8  Iowa,  407.     16  Abbott  (N.  S.)  348. 
Ind.  220.     21  id.  492.     31  N.  Y.  595.  »  See  34  Barb.  615. 

20  John,  357.     15  Wend,  502,  »°  3  Minn,  311,    13  Wis.  677,    H  Ind. 


How  Evidence  Coksidered  on  Appeal.  965 

not  admissible  as  evidence,  the  whole  may  be  rejected.'  If  evidence 
is  offered  where  there  are  several  defendants,  and  it  is  admissible  as 
to  one,  but  not  as  to  the  others,  the  objection  must  be  specifically 
limited  by  the  latter  to  themselves,  for  if  it  is  general  as  to  all  it  will 
be  too  broad.  ^ 

§  1595.  If  there  be  a  defect  in  the  evidence  returned,  and.  no 
objection  for  that  reason  is  stated  to  have  been  made,  an  appellate 
court  will  presume  it  was  duly  supplied  by  proof.^  So  it  will  be 
intended  that  the  witnesses  in  the  court  below  were  sworn,  though 
the  return  omit  to  state  that  fact,  if  no  objection  appears  to  have  been 
made  on  the  ground  that  they  were  not  sworn.* 

X.     How  THE  Evidence  will   be   Considered,   on  its    being 
Returned  on  Appeal. 

§  1596.  The  court  will  not  reverse  the  judgment,  because  the 
evidence  was  too  light  in  the  court  below,  if  some  evidence  was 
given.  The  rule  is,  "that  where,  on  a  trial  in  a  justice's  court,  there 
is  evidence  on  both  sides,  and  even  where  there  is  only  slight  evi- 
•  dance  in  support  of  the  cause  of  action  on  which  there  is  a  recovery, 
the  county  court  is  not  authorized  to  reverse  the  judgment,  although 
such  court  may  arrive  at  a  conclusion  upon  the  facts  of  the  case,  or  the 
weight  of  evidence,  different  from  that  drawn  by  the  justice."'  But 
where  there  is  no  evidence  in  support  of  a  demand,  or,  where  a  fact 
clearly  appears  from  the  evidence  on  both  sides,  and  there  is  no  ques- 
tion as  to  the  credibility  of  the  witnesses,  a  verdict  of  a  jury  will  not 
conclude  the  appellate  court,  which  will  look  into  the  testimony  and 
affirm  or  reverse  the  judgment  as  it  is  in  conformity  to  or  against  such 
evidence ;"  the  same  rules  exist  where  the  action  is  for  a  penalty.' 
The  justice's  decision  on  any  question  of  fact,  upon  which  his  juris- 
diction depends,  is  subject  to  the  same  rules  as  other  cases." 

§  1597.  A  verdict  and  judgment  against  the  plaintiff,  though  con- 

'  26  How.  Pr.  R.  97.     28  N.  Y.  438.  Mich.  41.     4  Ohio  (N.  S.)  566.     5  id. 

Otherwise    in  Wisconsin,   6   Wis.   106.  266.     18  Wis.  594.     9Cal.416.    7  Minn. 

See  25  Gal.  619.  414.     Id.  511.     8  id.  70. 

» 28  Barb.  387.  =  2  John.  195.     3  id.  146.    Id.  435.    21 

'  8  John.  436.  Barb.  333.      22  id.  147.     21  Cal.  400. 

*  2  John.  378.  12  id.  88.     25  id.  437.     20  111.  235.     14 

■      '31N.Y.  480.    Also  12  John.  455.    15  Ind.  437.     5  Minn.  339.     1  Kansas,  303, 

Wend.  491.     18  id.  141.     22  Barb.  506.  '  10  John.  101. 

27  id.  528.     33  id.  347.     20  111.  93.     25  «  25  Barb.  122. 
id.  562.     19  Ind.  405.     15  Iowa,  25.     12 
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trary  to  evidence,  'will  not  be  set  aside  wliere  it  is  obvious  that  the 
phiintiff'  is  entitled  merely  to  nominal  damages.' 

§  1598.  When  a  question  is  intended  to  be  raised  on  the  sufficiency 
of  the  whole  evidence  in  the  cause  to  sustain  the  judgment,  or  its 
sufficiency  to  sustain  any  collateral  decision,  it  is  important,  but  not 
essential  that  the  return  upon  appeal  should  state  that  it  is  the  whole 
that  was  given  in  respect  to  the  decision  in  question,''  and  that  the 
objection  for  insufficiency  was  taken  in  the  court  below.  Then,  if  the 
defect  be  substantial  and  plain,  or  the  claim  allowed  is  illegal,  the 
decision  or  verdict  founded  upon  it  will  be  reversed.  But  even  then 
it  will  not  be  disturbed,  as  against  the  weight  of  evidence,  if  there 
appear  to  have  been  the  slightest  ground  for  sustaining  it ;  that  it 
left  the  issue  in  doubt,  is  no  objection.  In  such  a  case,  the  decision, 
whether  by  the  justice  or  jury,  must  be  received  as  conclusive ;  the 
question  was  one  of  fact,  which  it  is  not  the  office  of  an  appellate  court 
to  review.  That  office  reaches  no  farther  than  to  the  legal  sufficiency 
or  insufficiency  of  undisputed  facts.'  In  short,  the  appellate  court 
draws  the  same  inferences  from  the  evidence  which  a  jury  might  have 
drawn  ;^  and  the  same  rule  would  doubtless  be  applied  to  the  evi- 
dence upon  any  collateral  issue ;  as  an  issue  upon  the  competency 
of  a  witness,  or  a  challenge  to  a  juror,  or  the  necessity  of  producing 
secondary  evidence.'' 

XI.     Op  the  Justice's  Discretion  in  Admitting  or  Rejectin» 

Evidence. 

§  1599.  It  has  already  been  remarked,"  that  when  a  justice  or  jury 
has  passed  on  thq  evidence  in  a  cause,  the  decision  will,  in  general, 
be  regarded  as  conclusive.  The  reason  is  that  different  men  may 
come  to  different  results,  on  the  same  set  of  facts  or  circumstances, 
and  hence  it  is  always  safest  to  rely  on  the  decision  of  the  court 
having  original  jurisdiction  and  where  the  witnesses  are  examined. 
Such  a  court  enjoys  numerous  advantages  in  this  respect,  which  an 
appellate  court  cannot  appreciate  on  a  paper  return. 

§  1600.  There  are  also  several  questions  of  fact  in  the  course  of  a 
trial,  arising  on  collateral  issues,  which  are  always  determinable  by 

» 18  John.  129.  '  See  the  i-ule  laid  down  in  S  John.  436. 

=  24  N.  Y.  578.      Code  Civil  Proc.  §  Id.  148,  and  3  Gaines,  275,  as  to  the  in- 

3053.  ferences  which  the  appellate  court  will 

°  See  authorities,  stipra.  draw  from  the  evidence. 

*  See  1  Phil.  Ev.  314.    Cowen  &  Hill's  '  Ante,  §  1596. 
Notes,  796,  797. 
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the  justice,  upon-  which  his  decision  is  equally  conclusive.  Among 
these  are  the  questions  whether  an  infant  has  a  sufficient  sense  of 
moral  obligation  to  warrant  his  reception  as  a  witness ;  whether  an 
adult  witness  believes  in  the  existence  of  Deity  who  will  punish  per- 
jury ;  whether  an  agency  is  shown,  so  as  to  let  in  the  acts  and  declara- 
tions of  the  agent  as  evidence  against  his  principal ;  whether  the  loss 
or  destruction  of  a  paper  is  sufficiently  proved  to  warrant  the  intro- 
duction of  oral  evidence  concerning  its  contents ; '  or  whether  diligent 
and  unavailable  search  has  been  made  for  a  subscribing  witness,  or 
for  proof  to  show  his  handwriting,  so  as  to  warrant  evidence  of  an 
inferior  degree.  The  question  of  due  search,  especially,  depends  so 
much  on  various  circumstances,  that  a  decision  of  the  justice  one  way 
or  the  other,  can  rarely  be  disturbed  with  any  degree  of  propriety. 
Whether  a  witness  be  a  lunatic,  or  is  intoxicated  when  offered  as  a 
witness,  is  of  course  still  farther  beyond  the  power  of  review,  inas- 
much as  the  question  depends  in  a  degree  on  personal  observation  at 
the  time. 

§  1601.  Other  collateral  questions  springing  up  in  the  course  of 
the  trial,  admit  the  exercise  of  a  discretion  entirely  absolute.  Sup- 
pose the  proof  varies  from  the  pleadings;  in  such  a  case,  whether 
the  variance  is  to  be  overlooked  within  the  provisions  of  the  Code,"  or 
the  justice  will  allow  an  amendment  of  the  pleading  so  as  to  conform 
it  to  the  evidence,  is  a  question  of  discretion ;  and  unless  it  be  proved 
to  the  satisfaction  of  the  justice  that  the  party  objecting  has  been 
misled,  there  can  be  no  reason  why  a  mere  slip  in  pleading,  should 
shut  out  the  merits.  On  the  other  hand,  if  the  variance  is  shown  to 
have  thrown  the  opposite  party  off  his  guard,  and  he  has  in  conse- 
quence, failed  to  prepare  himself  for  trial,  under  the  belief  the  diverg- 
ing evidence  would  not  be  offered  against  him,  and  really  has  proof 
to  repel  it,  the  variance  becomes  material,  and  should  be  amended 
only  upon  proper  terms.  These  things,  must,  of  course,  be  decided 
much  upon  appearances  in  the  course  of  the  cause,  and  the  examina- 
tion of  the  party  under  oath.  The  variance  is  material,  where  a 
party  avers  that  he  has  been  misled,  and  failed  therefore  to  produce 
certain  proof,  to  the  existence  of  which  he  will  testify,  and  at  the 
same  time  makes  oath  in  what  respect  he  has  been  misled  by  the 
variance. 

§  1602.  Another  question  depending  on  the  state  of  the  pleadings 

'  Supi-a,  §  1483.  '  Code  Civil  Proc.  §§  2943,  2944. 
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is  whicli  party  shall  begins  -whicli  answer  and  whkh  reply ;  in  other 
"words  wLich  holds  the  affirmative,  and  which  the  negative  of  the 
issue  on  trial.  This  in  practice  not  only  governs  the  priority  of 
proofs  as  between  the  parties,  but  the  order  of  opening  the  evidence 
and  summing  it  np.'  While  some  cases  hold  that  this  a  matter  of 
absolute  right,''  the  better  rule  seems  to  be  that  it  is  a  matter  of  prac- 
tice so  nmch  in  a  justice's  discretion,  that  should  he  mistake,  and  no 
prejudice  to  the  merits  appear  to  have  followed,  the  judgment  -will 
not,  for  that  reason,  be  reversed.  Otherwise,  should  he,  by  mistaking 
the  issue,  cut  off  a  fact  admitted  by  the  pleadings,  on  the  ground 
that  it  was  not  piDved.^  But  it  would  be  no  objection  that  a  justice 
received  proof  offered  to  a  fact  so  admitted,  or  otherwise  fully 
established. 

§  1603.  While  the  court  does  not  ordinarily  undertake  to  control 
a  party  as  to  the  order  in  which  he  shall  introduce  his  evidence,*  and 
allows  him  to  introduce  it  in  his  own  order,'  yet  where  a  case  or 
defense  is  to  be  made  out  by  a  series  of  proofs,  the  justice  really  has 
a  discretion  as  to  the  order  in  which  they  shall  be  introduced. °  For 
instance,  a  defendant  in  trover  proposes  to  make  out  that  he  took  the 
goods  as  a  constable,  from  a  vendor  of  the  plaintiff,  who  purchased 
them  with  intent  to  defraud  creditors.  Whether  the  judgment  and 
execution,  or  circumstances  of  fraud  are  to  be  proved  firstly,  secondly, 
or  lastly,  is  in  the  justice's  discretion,  though  they  must  all  be  shown 
in  the  end  to  complete  the  defense  ;  so  whether  the  witnesses,  or  any 
of  them  shall  retire  on  the  party's  suggestion  that  he  wishes  to  avoid 
a  concerted  story ;  and  whether  the  wilful  return  of  one  ordered  to 
retire  shall  be  a  cause  of  rejection,  are  equally  discretionary  with  the 
justice ;'  when  a  witness  is  asked,  and  without  objection,  answers  a 
fact  not  relevant,  the  justice  may  or  may  not  hear  testimony  in  reply 
to  the  answer.^  But  he  is  not  bound  to  do  it.  It  is  held  in  Indiana, 
that  where  a  previous  fact  is  necessary  to  be  proved  to  render  the 
offered  evidence  relevant,  it  should  be  first  introduced  in  the  order  of 
proof." 

'  Snpra,  §  1399.  <=  11  Iowa,  287.     8  Mich.  357.   11  Ohio 

^  33  Barb.  229.     Id.  21S.  (N.  S.)  470.    7  Ind.  394.     12  id.  346.  17 

"  28  N.  Y.  324.    7  "Wis.  1.    17  id.  157.  id.  213.     2  Wis.  210.     8  Cal.  49.     14  iil. 

See  16  Ind.  329.     Cowen  &  HiU's  Notes,  18.     1   E.    D.   Smith,    90.    Id.  563.    6 

483.  Barb.  109.     10  id.  62. 

*  17  Ind.  211.      18  id.  194.     Cowen  &  '  Supra,  §  1570. 

Hill's  Notes,  4o5,  &c.  »  See  22  N.  Y.  371. 

'  15  Cal.  334.     13  Iowa,  103.  » 12  Ind.  346.     18  id.  194. 
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§  1604.  When  a  fact  is  fully  proved,  he  may,  but  is  not  bound  to 
hear  additional  evidence  t^  it.  He,  also,  has  a  discretion  to  stop  the 
idle  multiplication  of  witnesses  to  any  other  fact.'  Without  some 
discretion  in  this  and  like  matters  there  might  be  intolerable  delay. 
He  may  also,  in  general,  require  the  party  offering  a  witness  to  state 
what  he  intends  to  prove  by  him  f  and,  moreover,  to  state  how  he 
means  to  make  that  material,  especially  when  the  materiality  is  not 
obvious.'  Yet  should  he  omit  this  and  the  evidence  given  should 
turn  out  to  be  material,  the  omission  would  not  be  error.  So,  on  after- 
ward discovering  it  to  be  immaterial,  the  justice  should  reject  it. 
The  court  may  reject  evidence  to  prove  a  presumption  of  law,  as  for 
instance  that  a  man  is  sane,  there  being  no  evidence  to  the  contrary, 

§  1605.  The  due  exercise  of  the  foregoing  power  becomes  most 
important  when  the  cause  is  tried  by  a  jury.  It  is  the  duty  of  the 
justice  to  withhold  all  irrelevant  testimony  from  them,  so  far  as  this 
may  be  in  his  power.  It  cannot  always  be  done.  A  party  may  state 
that  the  proposed  evidence  will  be  followed  by  proof  giving  it  a  char- 
acter, or  beaiing,  which  it  does  not  appear  to  have  when  standing 
naked  or  insulated.  In  such  case,  if  the  justice  do  not  choose  to  hear 
the  ulterior  proof  first,  he  must,  in  the  nature  of  things,  receive  the 
offered  proof  provisionally,  if  at  all,  and  direct  the  jury  to  disregard 
it  if  finally  the  chain  be  left  incomplete.  Almost  any  conceivable 
proof  may  be  made  material  as  a  link  in  a  chain,  or  as  bearing  upon 
something  else  arising  or  yet  to  arise  in  the  course  of  the  cause ;  and 
evidence  is  constantly  regarded  in  reference  to  the  object  it  is  intended 
to  reach.  It  may  be  quite  immaterial  for  one  purpose,  and  yet  entirely 
relevant  for  another.  Whether  it  shall  be  received  at  the  particular 
stage  when  offered,  or  shall  be  postponed,  is  a  question  on  the  mere 
order  of  evidence ;  but  whether  it  shall  ultimately  weigh  at  all,  may 
be  vital  to  the  question  in  the  cause,  and  if  the  latter  question  be 
decided  erroneously,  it  may  constitute  a  serious  error  on  review.  The 
exclusion  of  a  circumstance  which  appears  on  the  return  to  have  been 
fit,  in  any  view,  to  influence  the  decision  of  the  jury  or  of  the  justice 
sitting  in  its  place,  would  be  fatal  on  appeal.  Hence,  in  a  case  rest- 
ing on  a  conclusion  to  be  derived  from  circumstances,  a  fact  of  slight 
or  remote  influence  should  be  received.  On  the  other  hand,  if  it  be  in 
truth  iri-elevant,  the  receiving  of  it  would  be  a  fatal  error.    A  justice'. 


'  4  Denio,  426.     4  Bosw.  503,  and  refs.  =  31  N.  Y.  87,  88. 

'  7  Wend.  359. 
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in  his  discretion,  may  allow  a  party  "who  has  rested  his  case,  after  giv- 
ing evidence,  to  shift  his  ground,  and  produce  evidence  showing  a 
right  to  recover,  though  entirely  variant  frSin  that  primarily  given.' 

§  1606.  Other  matters  of  discretion  have  already  been  referred  to. 
It  is  well  to  group  some  of  the  leading  ones  in  this  place.  Thus,  it 
is  a  matter  of  discretion  whether  a  party  calling  a  witness  shall  be 
permitted  to  ply  him  w^ith  leading  questions.  If  the  justice  be  satis- 
fied, from  his  manner  or  otherwise,  that  he  is  an  unwiUing  witness 
for  the  party  calling  him,  the  party  may  be  permitted ;  otherwise  he 
should  not  be."  It  is  also  in  the  justice's  discretion  whether  a  witness 
who  has  been  examined  in  chief,  cross-examined  and  re-examined, 
shall  be  further  interrogated,  or  whether,  after  leaving  the  stand,  he 
shall  be  recalled.  So,  after  all  the  proofs  are  regularly  gone  through 
with,  whether  a  witness  or  witnesses  shall  be  farther  examined,  and 
to  what  extent ;  or  whether  any  more  proof,  written  or  oral,  shall 
be  received.  In  strictness,  the  party  calling  a  witness  is  boimd  to 
finish  his  questions  on  the  examination  in  chief;  then,  the  defendant 
must  do  the  same  thing  on  cross-examination,  and  the  witness  can 
be  re-examined  only  to  explain  matter  which  come  out  on  his  cross- 
examination.  So,  taking  the  proof  in  the  aggregate,  the  plaintiff,  or 
party  beginning,  must  Lidduce  all  his  proofs ;  then  the  party  holding 
the  defensive,  or  negative  side  ;  and  then  the  first  may  adduce  evi- 
dence to  rebut,  qualify  or  explain  away  the  matter  proved  against 
him.  And  the  justice  may,  in  his  discretian,  compel  the  parties  to 
adhere  to  these  rules,  or  he  may  also  disregard  them,  if  he  deems  it 
proper,  and  he  should  do  so  if  he  thinks  anything  material  has  been 
inadvertently  omitted,  which  is  often  the  case.'  But  the  parties 
cannot,  in  their  discretion,  go  back  and  renew  their  controversies  on 
a  new  state  of  facts.  For  a  still  stronger  reason,  the  justice  mayor 
may  not  allow  questions  once  put  and  answered  to  be  repeated.  A 
complaint  may,  and  generally  does,  cover  several  causes  of  action ; 
as,  for  the  conversion  of  a  cow,  and  of  a  sheep,  and  both  parties  may 
go  through  with  all  their  proofs  with  respect  to  the  cow  only.  It 
might  prove  very  vexatious  in  practice  if  the  plaintiff  had  a  right,  in 
such  case,  to  go  back  and  take  the  same  round  in  respect  to  the 
smaller  article,  even  though  his  proof  failed  as  to  the  more  important 
one.    Strictly,  he  should  have  gone  into  proof  of  both  before  the 

I, 

'  17  "Wend.  103.  15  id.  193.     17  id.  103.    19  id.  569.    1 

=  Ante,  §1572.  Hill,  300.     16  Barb.  268.     6  id.  116.    20 

=  Ante,  §  1580  ;  also,  20  "Wend.   225.       K".  Y.  58.     4  Bosw.  503.     13  Abbott,  1. 
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defendant  began.  But  yet,  the  justice  might  allow  it,  and  should  do 
so  if  satisfied  that  the  omission  to  take  the  full  ground  in  the  first 
instance  was  inadvertent.'  These  and  like  matters  of  discretion  must 
be  vested  in  every  court  of  original  jurisdiction,  in  order  to  protect  it 
against  vexatious  delay. 

§  1607.  So,  though  it  is  the  duty  of  a  justice  to  acquit  or  direct  the 
acquittal  of  one  among  several  defendants  sued  for  a  joint  wrong, 
there  being  no  proof  against  him,  and  the  other  defendants  desiring 
to  call  him  as  a  witness,"  yet  it  is  a  matter  of  discretion  whether  this 
shall  be  done  at  the  close  of  the  plaintiff's  proof,  or  not  till  the  closing 
of  all  the  other  proofs  in  the  cause,  or  at  some  intermediate  stage. 
It  is  also  a  matter  of  discretion  whether  a  justice  will  delay  a  cause 
already  on  trial  to  await  the  arrival  of  an  absent  witness,  whom  the 
party  states  he  expects  soon  to  be  in  court;''  and,  indeed,  as  to  most 
matters  in  the  course  of  a  trial,  which  regard  mere  convenience  to 
the  parties  or  witnesses,  but  which  cannot  be  claimed  as  matter 
of  right ;  as,  if  a  witness  whose  family  is  sick,  or  who  is  pressed  with 
important  business,  be  offered  out  of  the  regular  order,  and  no  objec- 
tion more  serious  than  that  of  mere  order  is  interposed. 

'  6  Duer,  494.  =  Ante,  §  1305. 

"  Ante,  §  1565. 
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OF  JUDGMENT. 


§  1608.  A  justice  naviiig  no  power  to  arrest  a  judgment  or  award 
a  new  trial,  or  give  the  plaintiff  leave  to  bring  a  new  action,'  tho  next 
subject  to  be  considered  is  the  different  kinds  of  judgment  he  is  to 
give  upon  the  various  matters  litigated  before  him,  premising,  how- 
ever, that  in  whatever  language  or  form  the  judgment  may  be  given, 
the  law  will,  notwithstanding,  consider  what  should  have  been  the 
judgment  in  the  given  case,  and  ascribe  the  proper  effect  to  it.' 
Thus,  where  a  justice  waited  the  four  days,  and  then  gave  judgment 
of  nonstit  against  the  plaintiff,  not  having  a  right  so  to  do,  the 
supreme  court  considered  it  as  a  judgment  on  the  merits,  and  held 
it  a  bar  to  another  suit.'  So,  where  no  judgment  was  rendered  by 
the  justice  on  the  verdict  of  a  jury,  the  supreme  court  considered 
what  ought  to  be  done  in  this  respect  as  done,  overlooking  this  lack 
of  form,  and  held  the  verdict  a  bar  to  a  subsequent  suit.*  And,  by 
parity  of  reasoning,  where  a  final  judgment  on  the  merits  is  given 
when  it  ought  to  be  a  nonsuit,  it  can  only  have  the  effect  of  a  non- 
suit, whatever  the  magistrate  may  call  it.  Where ,  a  justice,  in 
rendering  a  judgment  in  an  action  for  a  wilful  trespass,  entered  it 
"  for  three  dollars  and  thirty-seven  cents,  together  with  treble  dam- 
ages, making  in  all  five  dollars  and  eighty-nine  cents  for  damages, 
and  two  dollars  and  sixty-six  cents  costs ;  whole  judgment  for 
damages  and  costs,  eight  dollars  and  fifty-five  cents,"  it  was  held 
by  the  supreme  court  that  the  judgment,  though  informal,  was  not 
erroneous,  as  it  merely  imported  an  allowance  on  the  part  of  the 
justice  of  something  beyond  the  plaintiff's  actual  damages  in  a  case 
where  an  allowance  of  exemplary  damages  was  proper.*  It  is,  then, 
material  to  consider  the  different  kinds  of  judgment,  in  order  to 
determine  their  nature  and  operation,  without  regard  to  the  form  of 

'  2  .John.  181.   29  Cal.  312.  49  Ind.  218.  ■"  2  John.  181. 

'  10  Wend.  519.  '  3  Hill,  180.    S.  P.  7  Mich.  315.    22 

ni  John.  457.    10  Wend.  519.    3  HiU,  lU.  337. 
237.     3  E.  D.  Smith,  115. 
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their  entry,  which  is  seldom  preserved  in  practice  among  the  pro- 
ceedings of  the  justice,  except,  perhaps,  when  he  sets  it  forth  in  a 
return  upon  an  appeal.  Judgments  are  the  sentence  of  the  law, 
pronounced  by  the  court  upon  the  matter  contained  in  the  record. 
The  roll  in  the  higher  courts  sets  forth  the  pleadings,  verdict  and 
judgment.  The  entries,  required  by  the  Code  of  Civil  Procedure  to 
be  made  by  the  justice  in  his  book,  furnish  the  substitute  for  the 
judgment  roll  of  the  courts  of  record.'  It  needs  something  more 
than  a  decision  in  the  justice's  own  mind;  it  must  be  evidenced  by 
an  entry  in  his  docket,  or  on  his  minutes,  or  in  some  other  manner." 

§  1609.  Judgments  recovered  before  a  justice  are  of  five  sorts : 
1.  Where  the  facts  are  confessed  by  the  parties,  and  the  law  deter- 
mined by  the  court,  as  in  the  case  of  judgment  upon  demurrer.  2. 
Where  the  law  is  admitted  by  the  parties,  and  the  facts  disputed,  as 
in  the  case  of  judgment  upon  a  verdict,  or  the  finding  of  facts  hy  the 
justice.  3.  Where  both  the  fact  and  the  law  arising  thereon  are 
admitted  by  the  defendant,  which  is  the  case  of  a  judgment  by  con- 
fession. 4.  Where  the  plaintiff  is  convinced  that  either  the  facts  or 
law,  or  both,  are  insufiicient  to  support  his  action,  and,  therefore, 
abandons  or  withdraws  his  prosecution,  or  where,  in  the  opinion  of 
the  justice,  the  plaintiff  fails  to  make  out  a  cause  of  action,  either 
upon  the  facts  or  the  law,  or  both,  which  is  the  case  in  judgments 
upon  a  nonsuit ;  or  5,  and  lastly,  where  from  some  facts  elicited  upon 
the  trial,  or  some  proceedings  taken  by  either  of  the  parties,  the 
justice's  jurisdiction  ceases,  as  in  the  case  of  a  judgment  of  discon- 
tinuance, upon  its  appearing  that  the  justice  is  a  material  witness,  or 
that  the  amoun-^  of  the  claims  of  both  parties  exceeds  the  justice's 
jurisdiction. 

§  1610.  The  judgment,  though  pronounced  or  awarded  by  the 
justice,  is  not  his  determination  or  sentence,  but  the  determination  or 
sentence  of  the  law.  It  is  the  conclusion  of  law  and  fact  that  naturally 
and  regularly  follows  from  the  premises.^ 

1.    On  demurrer. 

§  1611.  Suppose  the  defendant  demurs  to  my  complaint,  oi"  to  any 
cause  of  action  therein,  the  justice  gives  a  judgment  that  it  is  sufficient 
or  insufficient  in  law  to  maintain  an  action ;  if  there  be  an  issue  of  fact 
upon  some  of  the  causes  of  action,  he  gives  a  separate  judgment 

'  Code  Civil  Procedure,  §  3140.  '  3  Bl.  Comm.  395,  396. 

"  1  Hilton,  52. 
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■upon  the  cause  demurred  to,  that  is,  sufficient  or  insufficient,  and  then 
goes  on  to  try  and  decide  the  issue  of  fact,  thus  rendering  two  sepa- 
rate judgments  in  the  cause;  and  so,  if  the  answer  is  demurred  to, 
or  if  one  part  of  it  is  questioned  by  demurrer,  and  an  issue  of  fact  is 
taken  upon  the  other ;  for  all  the  issues,  both  of  law  and  fact,  must  be 
disposed  of  by  the  proper  judgment. 

2.  On  separate  issues. 

§  1612.  Several  issues  of  fact  may  also  be  joined  in  a  cause,  upon 
separate  causes  or  answers,  on  some  of  which  a  verdict  or  judgment 
may  pass  for  the  plaintiff,  and  upon  some  for  the  defendant;  as 
where  several  different  answers  are  interposed  to,  and  issues  joined 
upon  different  causes  stated  in  the  complaint. 

§  1613.  It  is  provided  by  the  Code  of  Civil  Procedure,  that : 

[§  3014.J  Where  a  verdict,  or  the  decision  of  the  justice  upon  a 
trial  without  a  jury,  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  against  the  adverse  party  in  conformity 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed  by 
law. 

§  1614.  As  we  have  seen,'  there  is  no  such  thing  in  a  justice's  court 
as  a  judgment  by  default  against  the  defendant.  His  absence  at  the 
return  day  of  the  process,  or  at  the  adjourned  day,  is  not  construed 
into  anything.  But  in  such  case,  the  justice  must  first  wait  one 
hour  for  the  plaintiff  to  appear,"  and  then  proceed  at  the  very  place 
•  mentioned  in  the  process,^  or  appointed  by  the  adjournment,*  to  hear 
the  proofs  or  allegations  of  the  plaintiff,  and  determine  the  same  in 
the  same  manner  as  if  an  issue  were  joined.'^  And  in  one  case,  where 
it  did  not  appear  in  the  return  to  the  appellate  court  that  the  sum- 
mons contained  any  time  or  place  of  appearance,  the  judgment  was 
for  this  reason  reversed."  As  to  the  rule  when  the  defendant  first 
appears  on  an  adjourned  day,  and  wishes  to  then  put  in  a  defense; 
or  at  too  late  an  hour,  and  then  wishes  to  enter  upon  his  defense,  see 
ante,  §§  991,  &c. 

3.  Judgments  by  confession, 
§  1615.  The  following  are  the  provisions  of  the  Code  of  Civil  Pro- 
cedure in  relation  to  judgments  by  confession  : 

'  Ante,  §  1352.  *  1  Cowen,  112.     32  Iowa,  32. 

'^  Code  Civil  Proc.  §  2893.  »  Code  Civil  Proc.  2988. 

=  1  Johns.  Cases,  243.     12  Johns.  417.  » 17  Wend.  517. 
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[§  3010.]  A  justice  of  the  peace  may  enter  a  judgment  upon  the 
confession  of  the  defendant,  in  any  case,  where  the  amount  confessed 
does  not  exceed  the  sum  of  five  hundred  dollars,  with  such  a  stay 
of  execution,  if  any,  as  is  agreed  upon  by  the  parties  to  the  judg- 
ment. 

[§  3011.]  A  judgment  upon  confession  shall  not  be  rendered,  unless 
the  following  requisites  are  complied  with  : 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant,  and 
filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty  dollars, 
the  confession  must  be  accompanied  with  the  affidavit  of  the  defend- 
ant and  of  the  plaintiff,  stating  that  the  defendant  is  honestly  and 
justly  indebted  to  the  plaintiff  in  the  sum  specified  therein,  over 
and  above  all  just  demands  which  the  defendant  has  against  the 
plaintiff ;  and  that  the  confession  is  not  made  or  taken  with  intent 
to  defraud  any  creditor. 

[§  3012.]  A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section,  is  void,  as  against  every  person,  except  a  purchaser  in 
good  faith  of  property,  real  or  personal,  thereunder,  and  the  defend- 
ant making  the  confession. 

§  1616.  If  judgment  is  rendered  for  more  than  five  hundred  dol- 
lars, on  confession,  it  is  void ;'  but  the  demands  may  be  split  up  into 
smaller  sums,  so  that  each  shall  be  within  the  jurisdiction,  and  sepa- 
rate judgments  confessed  therefor."  The  above  statute  does  not 
demand  the  appearance  of  the  plaintiffs,  as  one  of  the  requisites  to  be 
complied  with,  in  order  that  the  judgment  rendered  upon  the  con- 
fession shall  be  valid ;  and  the  want  of  such  appearance  cannot  be 
taken  advantage  of  by  the  defendant,  he  having  by  his  confession 
waived  any  right  he  may  have  had  to  object  on  that  account.  And 
the  plaintiff  is,  probably,  in  such  case,  bound  by  the  judgment  only 
so  far  as  he  expressly  or  impliedly  (by  leaving  with  the  justice  a 
statement  of  his  demand)  authorized  him  to  receive  a  confession, 
and  enter  judgment.  He  would  not,  at  least,  in  case  of  a  confession 
for  a  less  sum  than  was  his  due,  be  bound  to  receive  it  in  satisfaction 
of  his  whole  debt.  The  defendant,  however,  must  appear  before  the 
justice;"  this  maybe  at  anyplace  in  the  justice's  county,  and  it  is 

'  5  How.  Pi-.  R.  322.  ^  6  John.  126.     15  id.  476.     9  Cow.  61. 

"  7  Cowen,  310. 
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not  necessary  that  the  justice's  docket  be  there.'  If  there  is:  no 
affidavit  to  the  confession,  where  the  statute  requires  one,  the  judg- 
ment is  void  as  to  the  defendant's  creditors,  but  is  valid  and  binding 
upon  the  defendant."  It  seems  that  the  justice  is  disqualified  from 
acting  even  in  judgments  by  confession,  where  he  would  be  disquali- 
fied from  entertaining  jurisdiction  of  a,  suit  on  account  of  his  relation- 
ship by  affinity  or  consanguinity,  and  that,  consequently,  where  the 
justice  is  father-in-law  to  the  plaintiff  he  cannot  take  a  judgment  by 
confession.'  An  authority  derived  from  verbal  directions  given  by  the 
defendant  at  a  casual  meeting  in  the  street,  is  insufficient  to  authorize 
the  entry  of  judgment.* 

§  1617.  This  statute  is  not  applicable  to  cases  where  an  action  is 
regularly  commenced  by  the  service  of  process ;  in  such  instances  the 
defendant  may  appear  and  confess  judgment  without  the  formalities 
prescribed  by  the  statute,  and  without  the  affidavit  there  required, 
even  when  the  amount  is  more  than  fifty  dollars. °  One  partner,  or 
joint-debtor,  cannot  confess  judgment  for  both,  and  a  judgment 
entered  against  both,  upon  the  confession  of  one,  is  yoid  against  the 
defendant  not  signing  the  statement,  and  cannot  be  enforced  against 
the  joint  property."  At  common  law,  and  in  the  absence  of  statutory 
power,  a  married  woman  cannot  confess  judgment,  but  if  she  does  it 
is  only  voidable  at  her  election.'  But  since  the  statutes  of  1860  and 
1862,  she  may  confess  a  judgment  as  security  for  a  debt  contracted  in 
carrying  on  her  separate  business.'  It  is  held  in  Oregon,  that  one 
partner  may  confess  judgment  in  a  pending  suit." 

§  1618.  The  confession  should  be  for  a  specific  sum.  A  judgment 
entered  on  such  a  sum  as  A.  and  B.  shall  award,  is  bad,  the  confes- 
sion being  made  before  the  award  is  declared;  for  a  justice  has  no 
power  to  enter  a  confession  for  an  uncertain  and  unliquidated  amount." 
But  a  confession  for  the  amount  of  a  note  described,  so  as  to  be  capa- 
ble of  being  identified,  or  for  a  sum  to  be  ascertained  by  calculation, 
would  probably  be  good."  A  confession  for  such  a  demand  as  the 
plaintiff  shall  present  to  the  justice,  is  revocable,  at  any  time  before 

'  40  Barb.  322.     17  How.  Pr.  R.  109.  '  24  N.  Y.  72.    3  Keyes,  62.    33  How. 

"  40  Barb.  322.  Pr.  R.  278.     19  Ind.  233. 

'  12  How.  Pr.  R.  367.  =  36  How.  Pr.  R.  369 

"  8  Wend.  569.  "  2  Oregon,  179. 

<"  17  Barb.  424.     10  Mich.  479.  '°  4  John.  423. 

•  7  How.  Pr.  R.  229.     10  id.  301.    16  "  See  Edw.  Treat.  (3d  ed.)  115. 
id.  203,  and  refs.      22  id.  266.      See  2 
Oreg-on,  179. 
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judgment  entered  thereon.'  The  confession  ought,  in  strictness,  to 
set  forth  whether  the  damages  confessed  arose  upon  tort  or  contract, 
in  order  that  the  justice  may  know  whether  the  execution,  to  be  issued 
on  the  judgment,  can  contain  a  clause  authorizing  an  arrest.  It  may- 
be in  the  following  form : 

'■  To  ,  Esq.,  one  of  the  justices  of  tlie  peace  of  the  county 

of 

"  I  hereby  confess  judgment,  on  a  demand  arising  upon  contract  (or 
tort)  in  favor  of  ,  for  the  sum  of  dollars  besides  costs, 

and   authorize   you   to  enter  judgment  against  me  accordingly. 

"  Dated  at  ,  in  said  county,  the        day  of  ,  18     . 

"  Signature. 

" In  presence  of  ,  Justice" 

§  1619.  If  the  amount  for  which  the  judgment  is  confessed  exceed 
fifty  dollars,  the  aifidavit  required  may  be  in  the  following  form : 

"  county,  ss. : 

"We,  and  ,  the  parties  named  in  the  fore- 

going (or  annexed)  confession  of  judgment,  being  duly  sworn,  several'y 
say  that  the  said  is  honestly  and  justly  indebted  to 

the  said  in  the  sum  of  dollars,  over  and  above 

all  just  demands  which  the  said  has  against  the  said 

,  and  that  the  above  (or  annexed)  confession  is  not  made  or 

taken  with  a  view  'to  defraud  any  creditor. 

["  Signatures.] 
"Subscribed  and  sworn  before  me,  this  ) 
day  of  ,  18     .  ) 

"  ,  Justice." 

The  affidavit  should  be  taken  by  the  justice  before  whom  the  con- 
fession is  made,  and  by  no  other  officer. 

4.  Judgment  of  nonsuit. 

§  1620.  Judgment  of  nonsuit,  with  costs,  must  be  rendered  against 
a  plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  follov/ing  cases  : 

1.  If  he  discontiues  or  withdraws  the  action. 

2.  If  be  fails  to  appear  within  one  hour  after  the  summons  is  re- 

•  3  John.  147. 
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turnable,  or  within  one  hour  after  the  time  to  which  the  trial  has  been 
adjourned. 
,3.  If  he  is  nonsuited  upon  the  trial.' 

5.  Judgment  of  discontinuance. 

§  1621.  Judgment  of  discontinuance,  which  is  a  mere  suspension  of  the 
proceedings  without  affecting  the  merits  of  the  action,  is  rendered  in 
several  cases  specified  by  the  Code  of  Civil  Procedure,  as  where  the  de- 
fendant's set-off  exceeds  the  plaintiff's  claim  by  more  than  two  hundred 
dollars,  and  he  does  not  require  it  to  be  set  off ;°  or  where  it  appears  on 
the  trial  of  a  cause  that  the  total  amount  of  the  plaintiff's  demand  and 
defendant's  set-off  exceeds  four  hundred  dollars  ;'  or  where  a  question 
of  title  to  land  arises  from  the  plaintiff's  own  showing.'  In  all  these 
instances,  the  judgment  is  for  the  defendant,  with  costs.  There  are 
other  cases  where  the  proceedings  are  discontinued,  but  where  no  judg- 
ment is  rendered  against  either  party  for  damages  or  costs,  as,  where 
the  defendant  interposes  a  plea  of  title ;  or  the  justice,  after  the  issu- 
ing of  process,  discovers  his  relationship  to  one  of  the  parties;  or  where 
he  is  absent  on  the  day  of  trial,  and  other  instances  which  have  been 
noticed  under  their  several  heads. 

§  1622.  The  judgments  we  have  been  considering  are,  generally, 
final,  and  may  be  pleaded  in  bar  to  a  new  action  brought  to  litigate 
the  same  matter  over  again. ^  The  exceptions  are:  A  judgment 
rendered  against  the  plaintiff  upon  demurrer,  for  some  defect  in  his 
pleading,  or  for  matter  in  abatement ;  or  judgment  of  nonsuit,  or 
discontinuance."  It  is  only  where  the  cause  is  decided  upon  the 
merits  of  the  controversy  that  the  judgment  is  a  bar.  Thus,  where 
a  party  fails  by  misconceiving  his  action ;  or  by  suing  as  executor 
when  he  was  administrator  ;  or  on  account  of  defects  in  pleading ;  or 
temporary  personal  disability,  as  infancy,  or  the  like  ;  or  because  the 
debt  was  not  due  at  the  commencement  of  the  suit,  and  for  other 
similar  causes  which  are  sufficient  to  throw  the  cause  out  of  court 
but  do  not  affect  the  foundation  of  the  action,  the  judgment  rendered 
against  the  plaintiff  is  no  bar  to  a  second  suit.'  But  where  a  cause 
has  once  been  submitted  to  a  justice  or  jury,  and  passed  upon  by 
them,  it  is  a  bar  to  a  subsequent  action,  whether  a  judgment  ever  be 

'  Code  Civil  Proc.  §  3013.  '  Ante,  §§  1150,  1163,  1164. 

'  Code  Civil  Proc.  §  2949.  "2^11,479.     Supra,  §1163. 

=  Code  Civil  Proc.  {  2950.  '  Cowen  &  Hill's  Notes  to  PhU.  Ev. 

■•  Code,  §  2956.  884,  5,  6. 
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entered  on  the  verdict  or  not,  if  the  cause  be  tried  by  a  jury ;  or 
whether  the  justice,  if  the  cause  be  submitted  to  him,  ever  give  a 
judgment  upon  it  or  not.  And  the  particular  form  of  the  judgment 
will  not  vary  its  effect,  as  where  the  verdict  was  no  cause  of  action 
in  one  case,  and  in  another  the  justice  gave  judgment  of  nonsuit  after 
the  submission  of  the  cause,  the  proceeding  was  held  a  bar.'  But 
the  justice's  docket  cannot  be  contradicted,  by  parol,  evidence,  to 
show  that  the  cause  was  decided  upon  the  merits  when  the  docket 
shows  a  judgment  of  nonsuit.^ 

§  1623.  Again,  judgments  are  either  interlocutor^/  or  jfinaL  (1.) 
Interlocutory  judgments  are  such  as  are  given  upon  some  plea  or  pro- 
ceeding which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  suit.  Thus,  upon  an  answer  upon  some  matter  in  bar, 
if  the  issue  be  found  in  the  plaintiff's  favor,  the  judgment  is  final 
that  he  recover ;  but  if  either  party  demur  to  the  pleading  of  his 
adversary,  and  the  demurrer  is  sustained  by  the  court,  it  is  required 
to  order  the  defective  pleading  to  be  amended.'  It  is  easy  to  observe 
that  the  judgment  or  order  here  given  is  not  final,  but  merely  inter- 
locutory, for  there  are  afterward  further  proceedings  to  be  had,  if  the 
pleading  is  amended ;  if  it  is  not,  the  court  is  to  proceed  without 
regard  to  the  defective  pleading.* 

§  1624.  (2.)  Final  judgments  are  such  as  at  once  put  an  end  to  the 
action,  by  declaring  that  the  plaintiff  has  either  entitled  himself,  or 
has  not,  to  recover  the  claim  he  sues  for.^  In  all  cases  of  final  judg- 
ment rendered  by  a  justice,  the  judgment  is  peremptory,  and  col- 
lectable of  the  proper  goods  and  chattels  of  the  party  against  whom 
it  is  recovered.  Even  where  the  plaintiff  sued  as  administrator,  and 
the  defendant  overbalanced  him  in  the  suit,  by  a  set-off  against  his 
intestate,  it  was  formerly  held  that  the  judgment  was  collectable  of 
the  plaintiff's  proper  goods,  and  not,  as  at  common  law,  of  the  goods 
of  his  intestate."  But  it  is  now  provided  by  statute  that  whenever  a 
set-off  is  established  in  a  suit  brought  by  executors  or  administrators, 
the  judgment  shall  be  against  them  in  their  representative  character, 
and  shall  be  evidence  of  a  debt  established,  to  be  paid  in  the  course 
of  administration ;  but  execution  shall  not  issue  thereon,  until  directed 
by  the  surrogate  who  granted  letters  testamentary  or  of  adminis- 
tration.' 

•Ante,   §§  1159  to  1169,   1608.     10  *  Id. 

Wend.  519.     3  HiU,  237.  '  3  Bl.  Comm.  396,  7. 

'  7  Wend.  103 ;  and  see  3  Daly,  47.  '  10  John.  366. 

'  Code  Civil  Proc.  §  2939.  '  Code  Civil  Proc.  §§  505,  506, 1825. 
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§  1625.  In  cases  where  a  plaintiff  is  nonsuited,  discontinues  or 
withdraws  his  action,  and  where  judgment  shall  be  confessed,  and  in 
all  cases  where  a  verdict  is  rendered,  or  the  defendant  is  in  custody  at 
the  time  of  hearing  the  cause,  the  justice  must  forthwith  render 
judgment,  and  e:iter  tho  same  i:i  his  docket,  lu  all  other  cases  ho 
must  render  judgment,  and  enter  the  same  in  his  docket,  within  four 
,  days  after  the  cause  shall  have  been  submitted  to  him  for  his  final 
decision.'  If  he  render  judgment  after  the  times' so  limited,  his 
judgment  is  erroneous,  and  will  be  reversed."  If  an  order  of  arrest 
was  issued,  and  the  defendant  remains  in  custody,  the  judgment  must  . 
be  rendered  forthwith,  even  where  the  trial  is  before  the  justice,  and 
if  not  rendered  till  the  fourth  day  it  is  void."  The  four  days  given  by 
the  Code  of  Civil  Procedure  do  not  commence  till  the  cause  is  finally 
submitted.  Accordingly,  where  the  parties  did  not  sum  up  the  cause 
till  after  several  days,  it  was  held  that  the  four  days  commenced  run- 
ning at  the  close  of  the  summing  up.*  So  the  time  may  be  extended, 
and  the  parties  may  agree  that  the  justice  have  any  time  longer  than 
the  four  days  in  which  to  render  judgment.  If  they  do  so,  and  it  is 
rendered  according  to  the  agreement,  the  judgment  is  good."  As  to 
wheil  the  judgment  is  to  be  rendered,  where  it  is  required  to  be 
"forthwith,"  i.  e.,  what  is  the  exact  time  given  by  that  phrase,  there 
are  no  direct  decisions.  It  seems,  however,  that  the  justice  cannot 
delay  till  the  next  day."  Where  the  jury  rendered  their  verdict  about 
midnight,  and  the  justice  entered  it  on  his  minutes,  but  did  not  enter 
it  on  his  docket  until  morning,  the  judgment  was  held  valid,  having 
been  entered  within  twenty-four  hours.'  It  is  not  enough  that  the 
verdict  is  immediately,  on  its  rendition,  entered  in  the  docket,  and 
that  the  items  of  the  costs  are  not  entered  or  footed  up  till  several 
days  afterward."  It  will  be  sufficient,  however,  that  the  judgment 
for  damages  and  costs  is  forthwith  entered  on  the  minutes  of  the  justice. 
It  may  be  put  into  the  docket  even  several  days  afterward."  The  four 
days  in  which  a  justice  shall  render  judgment  are  to  be  computed 
according  to  the  rules  heretofore  laid  down,  excluding  the  day  of  trial; 

"  Code  Civil  Proc.  §  3015.  «  3  Denio,  72.     15  Barb.  132.    25  "Wis. 

""  19  "Wend.  371.     4  E.  D.  Smith,  279.      539.     28  id.  243.    But  see  14  Iowa,  154. 

1   Hilton,   300.     29   How.   Pr.   259.  1      9  id.  306. 

Daly,  485.     7  Iowa,  23.     10  id.  389.  19          '  1  T.  &  C.  (N.  Y.)  191.    But  see  32 

Kan^.  218.  "Wis.  412. 

»  Code  Civil  Proc.  §  3015.  »  3  Demo,  72. 

*  31  Bai-b.  63!3.  »  6  Hill,  38.     See  51  Barb.  53J.    41 

»  41  Barb.  98.     5  Daly,  278.  Cal.  232. 
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and  if  the  fourth  day  thereafter  is  Sunday,  judgment  must  be  rendered 
the  day  preceding.'  But  where  a  jury  render  their  verdict  on  Sunday, 
the  justice  can  receive  it,  and  wait  till  Monday  before  entering  judg- 
ment, for  a  judgment  entered  on  Sunday  is  wholly  void,"  or  on  a  legal 
holiday.'  And  in  no  case  can  a  justice  amend  his  judgment  after  he 
has  entered  and  declared  it,  though  he  have  committed  a  clerical  error 
in  the  computation  of  the  amount.'  If  he  assumes  to  make  an  amend- 
ment, either  before  or  after  the  time  allowed  for  rendering  the  judg- 
ment, such  amendment  is  void,  leaving  the  judgment  to  stand  as 
originally  entered.' 
§  1626.  The  Code  of  Civil  Procedure  also  provides  as  follows : 
[§  3017.]  A  justice  of  the  peace  who  renders  a  judgment,  except  in 
an  action  to  recover  a  chattel,  must,  upon  the  application  of  the  party 
in  Avhose  favor  the  judgment  was  rendered,  and  payment  of  the  fee 
therefor,  deliver  to  him  a  transcript  of  the  judgment.  The  county 
clerk  of  the  county,  in  which  the  judgment  was  rendered,  must,  upon 
the  presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
endorse  thereupon  the  date  of  its  receipt,  iile  it  in  his  office,  and  docket 
the  judgment,  as  of  the  time  of  the  receipt  of  the  transcript,  in  the 
book  kept  by  him  for  that  purpose,  as  prescribed  in  article  third  of 
title  first  of  chapter  eleventh  of  this  act.  Thenceforth  the  judgment 
is  deemed  a  judgment  of  the  county  court  of  that  county,  and  must 
be  enforced  accordingly ;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section  3043  of  this 
act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot  be  enforced 
against,  real  property,  unless  it  is  for  twenty-five  dollars  or  more 
exclusive  of  costs. 

[§  3018. J  If  the  action,  in  which  the  judgment  is  rendered,  is  one 
of  the  actions  specified  in  subdivision  first  or  second,  of  section  2895 
of  this  act,"  or  if  an  order  of  arrest  was  granted,  and  was  executed,  in 
a  case  specified  in  subdivision  third  of  that  section,  and,  in  either 
case,  if  the  defendant  is  a  male  person,  the  jnstice  must  insert,  in 
each  transcript  given  by  him,  as  prescribed  in  the  last  section,  the 
words,  "  defendant  liable  to  execution  against  his  person ;"  and  a  like 
note  must  also  be  made  in  the  docket  of  the  judgment,  made  by  the 
county  clerk. 

'Ante,   ^   828.      7   Cowen,   147.      11  Barb.  532.    49  N.  Y.  35.     35  Ind.  471. 

Barb.  96.     27  Mich.  476.  But  see  37  la.  627. 

"44  N.  T.  433.  "  41  Barb.  555,  558.      1  T.  &  C.  (N. 

'  32  Mich.  89.      Contra,  28  Wis.  243.  Y.)  16. 

*  18  Wend.   558.       6  Neb.  530.     51  °  Ante,  §  838. 
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[§  3019.J  A  justice  of  the  peace,  -who  renders  judgment  for  a  chattel, 
which  has  been  delivered  to  the  unsuccessful  party,  or  for  the  value 
thereof,  in  case  return  thereof  cannot  be  had,  must,  where  the  value 
exceeds  twenty-five  dollars,  upon  the  application  of  the  party  in  whose 
favor  the  judgment  was  rendered,  and  payment  of  the  fee  therefor, 
deliver  to  him  a  transcript  of  the  judgment,  stating  the  particulars 
thereof.  The  county  clerk  of  the  county,  in  which  the  judgment  was 
rendered,  must,  upon  the  presentation  of  the  transcript,  and  payment 
of  the  fees  therefor,  endorse  thereupon  the  date  of  its  receipt,  file  it 
in  his  office,  and  docket  the  judgment,  as  of  the  time  of  the  receipt 
of  the  transcript,  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third  of  title  first  of  chapter  eleventh  of  this  act, 
and  must  also  enter  in  the  docket  the  particulars  of  the  judgment,  as 
stated  in  the  transcript  of  the  justice.  Thenceforth  the  judgment  is 
deemed  a  judgment  of  the  county  court  of  that  county,  and  must 
be  enforced  accordingly;  except  that  an  execution  can  be  issued 
thereupon  only  by  the  county  clerk,  as  prescribed  in  section  3043  of 
this  act. 

§  1627.  A  certified  transcript  of  the  judgment  may  be  filed  and 
docketed  in  the  clerk's  office  of  any  other  county  and  with  the  like 
eifect,  except  that  it  becomes  a  lien  only  from  the  time  of  filing  and 
docketing  the  transcript ;  but  no  such  judgment  for  a  less  sum  than 
twenty-five  dollars,  exclusive  of  costs,  can  be  made  a  lien  upon  or 
enforced  against  real  property.'  Neither  the  justice's  transcript,  nor 
that  of  the  county  clerk  need  give  the  proceedings  before  the  justice 
which  gave  him  jurisdiction  to  render  the  judgment ;  nor  need  the 
clerk's  transcript  show  that  the  justice's  signature  to  his  transcript 
was  genuine,  or  that  he  was,  at  the  time,  a  justice  of  the  county." 

§  1628.  The  provision  of  the  Code  of  Civil  Procedure  prescribing 
the  manner  in  which  his  docket  book  shall  be  kept  was  given  in  a 
former  part  of  this  work.^  The  following  forms  will  give  the  justice 
some  idea  of  the  manner  in  which  his  docket  should  be  kept : 


James  Jackson 

ag-t. 
Richard  Roe. 


Jan.  1st,  1869.  Summons  issued,  returnable  13th  inst.,  at  1  p.  m.,  at 
my  office. 

'Code,  §3017.  'Ante,  §1364, 

'  25.  Barb.  102.      Also  9  Oowen,  182. 
Id.  233.     6  Wend.  666. 
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Jan.  13th.  Summons  returned,  personally  served  by  Thomas  H.  Lewis, 
constable,  on  the  2d  iust.,  fee  twelve  and  a  half  cents. 

Jan.  13th.  Parties  appear ;  plaintiff  by  Calvin  L.  Tefft,  who  swears 
to  his  authority,  and  defendant  in  person  and  by  George 
W.  Ray,  his  attorney.  Plaintiff  declares  against  the 
defendant  for  goods,  wares  and  merchandise,  sold  by  plain- 
tiff to  defendant  at  his  request,  at  Norwich,  N.  Y.,  in  1850; 
claims  fifty  dollars  damages.  Defendant  answers  denying 
complaint,  and  gives  notice  of  set-off  for  goods,  &c.,  sold 
to  plaintiff,  money  lent,  paid  out,  had  and  received;  claims 
a  balance  of  fifty  dollars.  On  motion  and  oath  of  defend- 
ant, cause  adjourned  to  20th  inst.,  at  1  p.  M.  at  my  office. 
Issued  venire  at  plaintiff's  request,  returnable  at  the  time 
and  place  last  mentioned. 

Jan.  20th.  Parties  appear  and  proceed  to  trial  of  the  cause.  The 
following  jurors  returned  summoned  upon  the  venire,  by 
Thomas  H.  Lewis,  constable,  viz. :  Nathan  P.  Wheeler,  John 
F.  Hubbard,  Jr.,  William  B.  Pellett,  John  E.  Babcock, 
Nelson  H.  Button,  Daniel  M.  Holmes,  Joseph  H.  Latham, 
Edwin  C.  Brooks,  William  P.  Chapman,  B.  Gage  Berry, 
Christopher  Frink,  and  John  Mitchell,  of  whom  all  appeared 
except  the  first  three  named.  The  six  last  named  drawn 
and  sworn  as  jurors  to  try  the  cause.  David  Griffing, 
Benjamin  Chapman,  and  William  G.  Guernsey,  sworn  as 
witnesses  for  the  plaintiff.  John  S.  Randall,  Orra  M. 
Hughson,  John  Hammond,  and  George  Rider,  sworn  as 
witnesses  for  the  defendant.  Ezra  Hewitt  offered  as  a  wit- 
ness on  the  part  of  the  plaintiff,  objected  to  by  the  defend- 
ant on  the  ground  that  he  came  within  the  prohibition  of 
section  829  of  the  Code  of  Civil  Procedure  which  appear- 
ing from  the  evidence,  he  was  rejected.  After  hearing  the 
testimony,  the  jury  retired  under  the  charge  of  Thomas 
H.  Lewis,  constable  duly  sworn  for  that  purpose,  and  found 
a  verdict  in  favor  of  the  plaintiff  for  ten  dollars  which  was 
received  on  the  day  last  mentioned.  Whereupon  I  imme- 
diately rendered  judgment  for 

Amount  found $10  00 

Costs 4  00 

$14  00 
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Jan.  20th.     Execution  issued  to  Volney  Butts. 
Jan.  28tL..     Execution  returned  satisfied. 

[§  1628a.]  An  entry  of  a  judgment  by  confession  maybe  as  fo] 


James  Smith, 

ngt. 
John  Styles. 

Jan.  1st,  1869. 


Parties  appear  and  judgment  entered  against  the 
defendant  on  a  demand  arising  upon  contract,  on  his 
confession  in  writing  (if  for  over  fifty  dollars  add, 
accompanied  by  the  affidavit  of  the  defendant  and 
plaintiff,  as  required  by  the  statute),  for 

Sum  confessed $75  00 

Costs 62 


$75  62 


[§  16285.]  It  is  not  necessary  to  make  a  literal  transcript  or  copy  of 
all  the  proceedings  in  the  cause,  as  entered  in  the  docket,  in  order  to 
make  the  judgment  when  filed  and  docketed  with  the  county  clerk,  a 
lien  upon  land.'     The  following  is  sufficient : 

"JUSTICE'S  COURT  — Chenango  County. 


Ira  Spaulding-, 

agt. 
Oliver  Jackson. 


"Judgment  rendered  for  plaintiff  for  the  sum  of $49  64 

"Costs 1  18 


$50  82 


"  Chenango  county,  ss. : 

"  I  certify  that  the  above  is  a  transcript  from  my  docket  of  a  judg- 
ment therein  rendered  by  me  ;  that  I  have  compared  the  same  with 
the  original,  and  that  it  is  a  true  transcript  therefrom  and  of  the 

whole  thereof. 

"ERASTUS  DIMMICK,  Justice. 
"March  24,  1869."' 


'Supra,  §1626. 
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This  transcript  may  be  made  after  the  expiration  of  the  justice's 
term  of  office,'  and  is  good,  although  in  bad  English,  if  intelligible  in 
its  essential  parts.'  If  the  justice  refuse  to  give  a  transcript,  a  man- 
damus will  lie  against  him.'  After  the  filing  of  the  transcript,  all 
control  over  the  judgment,  on  the  part  of  the  magistrate,  ceases." 

§  1629.  The  Code  of  Civil  Procedure  further  provides,  that : 

[§  3020.]  Where  an  action  is  brought  against  two  or  more  persons, 
jointly  indebted  upon  contract,  and  the  summons  is  served  upon  one 
or  more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  be  entered  against  all,  in  the  modo  prescribed  in  section  1932 
of  this  act.  Sections  1933,  1934  and  1935  of  this  act  apply  to  such  a 
judgment,  and  to  each  execution  issued  thereupon;  except  that, 
■where  the  justice  or  the  county  clerk  issues  the  execution,  he  must 
make  the  endorsement  prescribed  in  section  1934  of  this  act.'' 

[§  3021.J  The  justice  who  gives  a  transcript  of  a  judgment,  taken 
as  proscribed  in  the  last  section,  must  distinctly  designate,  in  the 
transcript,  each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under  or 
opposite  the  name  of  each  defendant  not  summoned,  an  entry,  as 
prescribed  in  section  1936  of  this  act;  and  the  provisions  of  that  sec- 
tion apply  to  the  judgment  so  docketed.  An  action,  upon  a  judgment 
so  docketed,  can  be  maintained  in  a  justice's  court  against  the  defend- 
ants summoned,  only  in  a  like  case,  and  with  like  effect,'  as  if  they 
were  the  only  defendants  in  the  original  action.  An  action  may  be 
maintained  against  the  defendants  not  summoned,  as  prescribed  in 
section  1937  of  this  act,  in  any  court  having  jurisdiction  thereof;  and  the 
plaintiff  is  entitled  to  costs,  upon  recovering  final  judgment  therein, 
where  the  sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

The  justice,  in  entering  judgment,  must  write  upon  the  docket, 
opposite  or  under  the  name  of  each  defendant  not  served,  the  words, 
"not  summoned.""  And  where  one  or  more  partners  have  not  been 
joined  as  defendants,  and  judgment  taken  against  the  others  remains 
unsatisfied,  the  plaintiff  may  maintain  a  separate  action  against  each 
partner  omitted  ;  but  he  must  set  forth  in  his  complaint  the  fact  that 
they  were  so  omitted,  and  that  the  judgment  remains  unsatisfied,  in 
addition  to  his  cause  of  action.' 

'  8  "Wend.   393.  Code   Civil  Proc  *  2  Cowen,  506. 

§  3023.  °  Ante,  §  926,  et  seq. 

'  7  "Wend.  388.  '  Code  Civil  Proc.  §  1936. 

"  8  Cow.  133.  '  Id.  §  1946. 
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[§3022.]  The  clerk,  with  whom,  a  transcript  given  by  a  justice  is 
filed,  as  prescribed  in  either  of  the  foregoing  sections  of  this  title, 
must  furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the  judg- 
ment, attested  by  his  signature.  A  county  clerk,  to  whom  such  a 
transcript  is  presented,  must,  upon  payment  of  the  fees  therefor,  imme- 
diately file  it,  and  docket  the  judgment  in  the  appropriate  docket- 
book  kept  in  his  office,  in  like  manner  as  the  judgment  was  docketed 
by  the  first  county  clerk.  The  judgment,  when  docketed  as  prescribed 
in  this  section,  has  the  like  effect,  with  respect  to  the  enforcement 
thereof,  or  any  proceedings  thereunder,  or  by  virtue  thereof,  in  the 
county  where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice  of 
the  peace  of  that  county,  and  docketed  upon  filing  his  transcript; 
except  that  where  an  application  for  leave  to  issue  an  execution  is 
necessary,  it  must  be  made  to  the  county  court  of  the  county  where 
the  judgment  was  rendered. 

[§  3023.]  A  justice  of  the  peace,  whose  term  of  office  has  expired, 
may  make  a  transcript  of  a  judgment  rendered  by  him  as  prescribed 
in  either  of  the  foregoing  sections. 

§  1630.  In  an  action  brought  in  justice's  court  for  the  foreclosure  of 
a  chattel  lien,  final  judgment  in  favor  of  the  plaintiff  must  specify 
the  amount  of  the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the 
same,  and  the  costs,  if  any,  by  an  officer  to  whom  an  execution  issued 
out  of  the  court  may  be  directed,  and  the  payment  of  the  surplus,  if 
its  safe-keeping  is  necessary,  to  the  county  treasurer  for  the  benefit 
of  the  owner.' 

§  1631.  The  Code  of  Civil  Procedure  further  provides,  that : 

[764.]  After  verdict,  report  or  decision,  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  the  actio'n  does  not  abate  by  the  death  of  a 
party,  unless  the  verdict,  report  or  decision  is  finally  set  aside.  Until 
it  is  finally  set  aside,  the  subsequent  proceedings,  including  an  appeal 
from  an  order  setting  it  aside,  or  from  a  judgment  or  order  reversing 
or  setting  aside  a  judgment  entered  thereupon,  are  the  same,  as  in  a 
case  where  the  cause  of  action  survives. 

[§  765.]  This  title  does  not  authorize  the  entry  of  a  judgment 
against  a  party  who  dies  before  a  verdict,  report  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report  or  decision  is 
absolutely  void. 

§  1632.  The  provisions  of  the  statute  in  relation  to  making  iustice's 

'  Code  CivU  Proc.  55  1739, 1740. 
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judgments  a  lien  upon  land,  probably,  do  not  apply  to  judgments  ren- 
dered in  suits  where  an  attachment  has  been  issued,  and  where  the 
defendant  is  not  personally  served  with  the  attachment  or  summons, 
and  does  not  appear ;  for  it  is  provided,  that,  in  that  case,  the  judg- 
ment is  only  presumptive  evidence  of  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counter-claim  against  the  plaintiff;  and  the 
execution  issued  upon  a  judgment  so  rendered  must  require  the  con- 
stable to  satisfy  it  out  of  the  property  so  attached,  without  containing 
a  direction  to  satisfy  it  out  of  any  other  property.* 

§  1633.  A  judgment  for  a  sum  of  money  bears  interest  from  the 
time  it  is  rendered.  But  where  a  judgment  directs  money  to  be 
refunded  that  has  been  paid  out,  the  direction  includes  interest  from 
the  time  the  money  was  paid  out,  unless  the  contrary  is  expressed.^ 

'  Code  Civil  Proc.  §  2918.  » Id.  §  1211. 
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CHAPTER    XIX. 

OF  THE  COSTS. 

§  1G24.  The  judgment  being  determined  on  in  the  mind  of  the 
justice,  the  next  subject  to  be  considered  will  be  the  costs  of  the  suit. 
It  is  provided  by  the  Code  of  Civil  Procedure,  that : 

[§  o074.]  Except  as  otherwise  specially  prescribed  by  law,  a  party 
who  recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs ;  which  must  be  included  in  the  judgment.  Costs  consist 
of  the  fees,  allowed  by  law,  for  services  necessarily  rendered  in 
the  action,  at  the  request  of  the  party  entitled  to  costs,  or  paid  by 
him,  as  prescribed  by  law ;  and  of  such  other  expenses,  as  a  party  is 
entitled  to  include  in  his  costs,  by  express  provision  of  law. 

[§  3075.]  In  either  of  the  following  cases,  costs  shall  not  be  awarded 
to  either  party,  but  each  party  must  pay  his  own  costa  : 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for 
more  than  one  hour,  after  the  summons  is  returnable,  or  after  the 
time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section 
46  of  this  act. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not  been 
appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiflf 
recovers  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  the 
defendant  also  recovers  a  chattel,  or  part  of  a  chattel,  which  has  been 
replevied  and  delivered  to  the  plaintiff,  or  the  value  thereof.  The 
plaintiff'  is  entitled  to  costs,  where  both  parties  recover,  as  specified 
in  this  subdivision,  unless  the  chattel,  for  which  the  defendant  recov- 
ers, has  been  replevied  and  delivered  to  the  plaintiff. 

[§  3154.J  In  an  action  upon  a  judgment  of  a  justice  of  the  peace, 
brought  in  the  county  wherein  it  was  rendered,  within  five  years 
after  the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  be  recovered,  except  where 
the  justice,  who  rendered  the  judgment,  is  dead,  or  out  of  office,  or 
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otherwise  incapable  of  acting ;  or  has  removed  from  the  county ;  or 
■where  one  of  the  parties  has  died ;  or  where  the  docket  of  the  judg- 
ment has  been  lost  or  destroyed. 

[§  3076.]  The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party, 
except  where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows : 

1.  It  cannot  exceed  ten  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 
recovers  damages  to  the  amount  of  nfty  dollars  or  more,  or  one  or 
more  chattels,  the  value  of  which,  as  fixed,  together  with  the  damages, 
if  any,  amounts  to  fifty  dollars  or  more ;  or,  where,  if  the  defendant 
recovers  judgment,  the  sum,  for  which  the  plaintiff  demanded  judg- 
ment, was  fifty  dollars,  or  more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  was  brought,  was  stated  in  the  complaint  at 
fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sums  speci- 
fied in  this  section,  to  the  fees  and  expenses  allowed  by  law,  for  a 
commission  issued  to  examine  a  witness,  not  residing  in  the  county, 
or  in  an  adjoining  county;  and  for  each  adjournment,  exceeding  one, 
which  was  granted  upon  the  application  of  the  party,  against  whom 
the  judgment  is  rendered. 

[§  3077.]  Where  judgment  is  rendered  upon  the  trial  of  a  demurrer, 
the  costs  of  the  trial  must  be  included  therein ;  otherwise  costs  are  not 
allowed  upon  the  trial  of  a  demurrer. 

[§  078.]  Where  a  justice  renders  a  judgment,  he  must  specify,  in 
his  docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  items  of  costs  is  thus  allowed,  other  than  a  fee  to  the  jus- 
tice, or  to  a  juror  or  witness  who  attended,  or  to  a  constable  who  has 
certified  the  amount  of  his  fee,  upon  a  paper  filed  with  the  justice, 
the  party  must  show,  by  his  oath,  or  that  of  his  attorney,  to  the  satis- 
faction of  the  justice,  that  the  item  was  actually  and  legally  paid  or 
incurred. 

[§  3079.]  Increased  costs  must  be  awarded  in  favor  of  the  defendant, 
in  an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

[§  3258.]  In  either  of  the  following  cases,  a  defendant,  in  whose 
favor  a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a  chattel; 
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or  a  final  order  is  made,  in  a  special  proceeding  instituted  by  a  state 
writ,  is  entitled  to  I'ecover  the  costs,  prescribed  in  section  3251  of  tMs 
act,  and,  in  addition  thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or 
elected  under  the  authority  of  the  state,  or  a  person  specially  appointed, 
according  to  law,  to  perform  the  duties  of  such  an  officer ;  and  the 
action  or  special  proceeding  was  brought  by  reason  of  an  act,  done  by 
him  by  virtue  of  his  office,  or  an  alleged  omission  by  him,  to  do  an 
act,  which  it  was  his  official  duty  to  perform, 

2.  Where  the  action  was  brought  against  the  defendant  by  reason 
of  an  act  done,  by  the  command  of  such  an  officer  or  person,  or  in  his 
aid  or  assistance,  touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for  taking 
a  distress,  making  a  sale,  or  doing  any  other  act,  by  or  under  color  of 
authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other  person, 
specified  herein,  unites  in  his  answer  with  a  person  not  entitled  to 
such  additional  costs. 

[§  3080.]  In  an  action  against  two  or  more  defendants,  not  united 
in  interest,  who  make  separate  defenses  by  separate  answers,  if  the 
plaintiff  fails  to  recover  j  udgment  against  all,  the  justice  must  award 
costs  to  those  who  have  judgment  in  their  favor. 

[§  3081.J  Where  a  justice  includes  in  a  judgment  a  greater  amount 
of  costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected ;  the  person  from  whom  it  was  collected  may, 
notwithstanding  the  judgment,  recover  from  the  justice  who  has 
received  it,  the  amount  thereof,  with  interest. 

Costs  are  not  given  to  a  defendant  upon  judgment  in  his  favor 
on  a  plea  of  misnomer,  nor  upon  the  discontinuance  which  follows  the 
defendant's  putting  in  a  plea  of  title  (each  party  then  pays  his  own 
costs),  but  are  given,  where  a  question  of  title  arises  from  the  plaintiff's 
own  showing.'  And  whenever  there  is  no  judgment  rendered  against 
either  party,  but  a  mere  discontinuance  of  proceedings,  as  where  the 
justice  is  absent  at  the  day  of  trial,  or  discontinues  the  suit  on 
account  of  his  relationship  to  one  of  the  parties,  each  party  pays  his 
own  costs.  If  the  plaintiff  be  found  indebted  to  the  defendant,  or  the 
defendant  to  the  plaintiff,  judgment  is  to  follow,  in  favor  of  the  suc- 
cessful party,  for  the  debt  or  damages,  and  costs ;  and  in  all  cases 
where  a  debt  or  damages  are  recoverable,  costs  are  given,  of  course, 

'  Code,  §  2956. 
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■without  regard  to  the  nature  of  the  action,  or  the  character  in  which 
the  parties  sue  or  are  sued.' 

So  the  Code  of  Civil  Procedure  also  provides,  that : 

[§  3325.]  A  party  recovering  costs  in  an  action  before  a  justice  of 
the  peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled  to 
recover  his  actual  disbursements  thereupon,  not  exceeding  the  follow- 
ing sums  :  commissioner's  fee  for  taking  and  returning  testimony,  one 
dollar ;  each  subpoena  issued,  or  oath  administered  by  the  commis- 
sioner, six  cents ;  expense  of  serving  each  subpoena,  twenty-five  cents ; 
each  witness'  fees  for  each  day's  attendance  before  the  commissioner, 
twenty-live  cents ;  postage  for  sending  and  returning  the  commission 
and  papers  annexed  thereto,  one  dollar. 

§  1635.  The  costs  here  spoken  of,  and  for  which  judgment  is  given, 
are  the  costs  which  the  prevailing  party  is  entitled  to  recover,  accord- 
ing to  the  statute,  taking  no  notice  of  the  costs  of  the  losing  party, 
which  are  not  to  be  included  in  the  judgment.''  But  no  judgment  will 
be  reversed,  on  account  of  any  fees  having  been  improperly  allowed 
by  the  justice  ;  nor  because  the  total  amount  of  costs  exceeded  the 
amount  limited  by  statute,^  the  remedy  of  the  party  who  has  paid 
them  being  by  action  against  the  party  who  has  received  them,  in 
which  he  may  recover  the  amount  of  the  fees  improperly  paid,  with 
interest." 

§  1636.  The  plaintiff,  sometimes,  is  entitled  to  recover  double  or 
trd)le  costs  ;  but  the  fact  that  double  or  treble  damages  are  given  him, 
does  not  give  him  double  or  treble  costs,  except  in  cases  specially  pro- 
vided for  by  law.^  Treble  costs  are  in  some  cases  to  be  awarded  to  a 
defendant ;  °  and  in  some  cases  a  special  addition  is  made  to  the  defend- 
ant's costs  in  actions  against  officers,  and  officers  or  others  acting 
under  the  authority  of  some  statute,'  as  well  as  in  many  cases  scat- 
tered through  the  statute  book,  by  particular  provision.  Double  and 
treble  costs  were  formerly  understood  "to  mean  the  costs  of  the  party, 
literally  doubled  or  trebled ;  but  by  double  costs,  the  statute  some- 
times intends  the  amount  of  the  party's  costs,  and  one-half  in  addi- 
tion;   and  by  treble   costs,   common  costs,   with    three-fourths,   or 

'  Code  Civil  Proc.  §  3074.  "  Code  Civil  Proc.  §  3079,  3258. 

=  13  John.  350.     Id.  460.     15  id.  195.  °  1 R.  S.  324,  §  6,  but  since  repealed. 

1  Cowen,  111.     See  as  to  a  venii-e,  18  See  new  militia  law. 

■  John.  131.            ,  '  13  Wend.  280.    21  How.  Pr.  R.  314. 

"  19  Wend.  351.     21  id.  305.  Code  Civil  Proc.  §  3258. 
*  Code  Civil  Proc.  §  3081. 
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seventy-five  per  cent  in  addition.'  Yet  where  the  statute  gave  one 
sued,  for  an  act  done  by  him  as  an  officer  of  the  militia,  or  uuder  the 
orders  of  such  officer,  treble  costs,  it  was  held  that  three  times  the 
amount  of  the  ordinary  costs  are  meant,  and  that  the  Code  of  Proce- 
dure did  not  repeal  the  provisions  in  relation  to  such  costs,  or  the 
special  costs  given  to  public  officers.'  It  is  decided,  also,  that  a  party, 
in  order  to  be  entitled  to  double  or  treble  costs,  must  recover  upon 
the  whole  record,  and  where  one  issue  is  found  for,  and  another 
against  him,  he  is  entitled  to  single  costs  only.'  An  application  to 
the  justice,  at  the  time  of  trial  or  the  rendition  of  judgment,  should 
be  made,  in  order  to  entitle  a  party  to  collect  special  or  double  or 
treble  costs.  When  recovered,  they  belong  to  the  party,  and  not  to  the 
officers  of  the  court,  or  witnesses,  or  jurors.  But  where  the  party  in 
the  process,  for  acting  under  which  an  officer  was  sued,  indemnified 
the  officer,  or  assumed  the  defense  of  the  suit,  he,  and  not  the  officer, 
was  held  to  be  entitled  to  double  costs.*  Where  an  officer  is  sued, 
jointly  with  another,  and  they  plead  jointly,  the  officer  is  entitled  to 
single  costs  only,  although  judgment  be  in  favor  of  both ;  but  where 
they  sever  in  their  defense,  and  plead  separately,  the  officer,  in  case 
judgment  goes  in  his  favor,  is  entitled  to  his  double  costs.'' 

§  1637.  The  following  are  the  fees  now  allowed  by  the  Code  of  Civil 
Procedure  to  justices,  constables,  jurors  and  witnesses  in  justice's 
courts. 

1.  To  the  justice. 

[§  3322.]  A  justice  of  the  peace  is  entitled,  for  the  services  speci- 
fied in  this  section,  to  the  following  fee  : 

1.  In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty- 
five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application  or  notice,  required  by  statute, 
five  cents  for  each  folio. 

'  9  Wend.  443.   Code  Civil  Proc.  §  3258.  '  6  "Wend.  297. 

"  7  How.  Pr.  R.  55.     18  N.  Y.  260.  » 18  How.  Pr.  481.    2  Cowen,  426. 

=  12  "Wend.  285. 
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For  drawing  a  bond  or  an  undertakirg,  twenty-five  cents. 

For  hearing  an  application  lor  a  commission  to  examine  one  or  more 
witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  arrest,  or 
to  vacate  or  modify  a  warrant  of  attachment,  or  increase  the  plaintiff's 
security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon 
his  own  motion,  twenty-five  cents. 
,  For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff 's  evidence,  where  the  defendant  does  not 
appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed 
by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  jnaking  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding  to  be  con- 
tinued before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where 
a  fee  therefor  is  not  expressly  prescribed  bylaw,  for  each  day  actually 
spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a  justice 

of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly  pre- 
scribed by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents ;  for  endorsing  a  warrant, 
issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where 
a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually 
spent,  two  dollars. 

63 
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For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is 
commenced,  in  a  case  where  a  fee  therefor  is  not  specially  prescribed 
by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by  law, 
fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  witness, 
twenty-five  cents. 

For  drawing,  signing  and  depositing  with  the  clerk,  a  minute  or 
record  of  conviction  of  such  a  juror  or  witness,  or  of  any  person  for 
contempt,  in  any  case  where  a  fee  therefor  is  not  specially  prescribed 
by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five 
cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaMng,  a 
recognizance,  or  other  written  security,  and  filing  the  same  with  the 
county  clerk,  or  other  officer  with  whom  it  must  be.  filed,  twenty-five 
cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty- 
five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empaneling  and  swearing  a  jury,  twenty-five  cents ;  except  in 
proceedings  to  alter  or  lay  out  a  highway,  in  which  case  he  is  entitled 
to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  fifty 
cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order, 
if  any,  thereupon,  twenty-five -cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this 
subdivision,  and  for  which,  if  rendered  in  a,n  action  before  a  justice, 
a  fee  is  allowed  by  the  first  subdivision  of  this  section,  the  fee  allowed 
in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or 
commission  issued,  by  a  court  of  record  of  the  state,  or  a  court  in 
another  state  or  a  territory,  or  a  foreign  country,  ten  cents  for  each 
folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 
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2.  Constables'  fees. 

§  1638.  [§3323]  A  constable  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a  jus- 
tices' court  of  a  city. 
For  serving  a  summons,  tv(?enty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one  dollar. 
For  serving  a  summons  and  levying  a  warrant  of  attachment,  one 
dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisition, 
in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before  a 
justice,  other  than  the  one  before  whom  it  is  pending,  and  for  attend- 
ing before  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so 
attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents ;  for  every  dollar 
collected  over  fifty  dollars,  two  and  one-half  cents.  Where  a  judg- 
ment or  an  execution  is  settled  after  a  levy,  the  constable  is  entitled 
to  poundage  upon  the  sum  at  which  the  settlement  is  made,  not 
exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  a 
summons  or  to  serve  or  execute  any  other  mandate,  except  a  venire, 
the  distance  to  be  computed  from  place  of  abode  of  the  person  served, 
or  the  place  where  it  is  served,  to  the  place  where  it  is  returnable,  ten 
cents ;  but  where  two  or  more  mandates,  in  one  action  are  served  or 
executed  upon  one  journey,  or  where  a  mandate  is  served  upon  or 
executed  against  two  or  more  persons  in  one  action,  he  is  entitled,  in 
all,  to  only  ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents ;  and  for  going  to  the  plaintiff's  residence,  or,  if  he 
is  found  elsewhere,  to  the  place  where  he  is  found,  to  serve  such  a 
notice,  for  each  mile  traveled,  going  and  returning,  ten  cents. 

For  subpcenaing  each   witness,   not  exceeding  four,   twenty-five 
cents. 
For  notifying  the  jurors  to  attend  a  trial,  seventy-five  cents. 
For  taking  charge  of  a  jury  during  their  deliberations,  fifty  cents. 
Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any  person 
other  than  a  constable,  the  fee  therefor  is  ten  cents. 
2.  In  a  special  proceeding. 
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For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  there- 
for is  specially  prescribed  by  law,  for  each  person  notified,  ten  cents; 
and  for  each  mile-  actually  and  necessarily  traveled,  going  from  and 
returning  to  his  place  of  residonco,  ton  cents. 
J  For  serving  a  precept  or  other  mandate,  by  which  the  special  pro- 
ceeding is  commenced,  twenty-live  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be  con- 
tinued before  a  justice  other  than  the  one  before  whom  it  is  pending, 
and  for  attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addi- 
tion if  he  so  attends  with  a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to  process,  one 
dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  or 
execute  a  mandate,  the  distance  to  be  computed  from  the  place  where 
it  is  served  or  executed,  to  the  place  where  it  is  returnable,  unless  a 
diff'erent  rate  of  travel  fees  upon  the  service  or  execution  thereof  is 
specially  prescribed  by  statute,  ten  cents.  "Where  two  or  more  man- 
dates are  served  or  executed  in  one  special  proceeding,  the  limitation 
upon  the  amount  of  travel  fees  specified  in  the  last  preceding  sub- 
division applies. 

§  1639.  A  constable,  who  charges  any  traveling  fees,  must  show, 
by  afiidavit,  that  the  travel  was  necessary  to  perform  the  service,  with 
respect  to  which  it  is  charged  that  no  more  miles  are  charged  for  than 
were  actually  and  in  good  faith  traveled  for  that  purpose ;  that  he  had 
at  the  time  no  other  official  or  private  business  upon  the  route  so 
traveled;  and  that  the  traveling  fees  are  c'.iarged  upon  one  mandate 
only,  which  must  be  attached  to  or  described  in  the  afiidavit.  The 
justice  taxing  the  fees  must  be  satisfied  that  the  miles  charged  for 
were  actually  and  necessarily  traveled,  as  stated  in  the  affidavit. 

3.  Juror S  Fees. 
§  1640.  Except  as  otherwise  specially  prescribed  by  law,  a  person 
notified  to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  attend- 
ing and  serving  upon  the  trial  of  an  action,  or  the  hearing  of  a  special 
proceeding,  before  a  justice  of  the  peace ;  and  to  ten  cents  for  attend- 
ing to  serve,  where  he  is  not  sworn. 
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4.    Witnesses'  Fees, 

§  1641.  A  vdtness  is  entitled  to  twenty-five  cents  fot  each  day's 
actual  attendance  before  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  appointed  by  a  justice  of 
the  peace,  cr  before  a  justice  of  the  peace  taking  a  deposition  to  be 
used  in  a  court,  not  of  record,  of  another  state,  or  a  territory  of  the 
United  States. 

A  party  to  an  action  or  special  proceeding  is  not  entitled  to  a  fee  for 
attending  as  a  witness  therein  in  his  own  behalf,  or  in  behalf  of  a 
party  who  pleads  jointly  or  is  united  in  interest  with  him,  nor  is  an 
attorney  or  counsellor  who  attends  as  a  witness  in  behalf  of  his  client.' 

5.  General  Provisions. 

§  1642.  [§8328]  A  justice  of  the  peace,  or  a  constable,  juror  or  witness 
before  a  justice  of  the  peace,  is  not  obliged  to  render  any  service 
specified  in  this  title  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

[§  3329.]  In  any  action  before  a  justice  of  the  peace,  if  any  services 
are  rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the  amount 
thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers  costs. 

[§  3330.]  The  allowance  of  a  fee  by  this  title  does  not  apply  to  a 
case  where  special  provision  is  otherwise  made  by  statute,  for  com- 
pensation for  a  particular  service. 

[§  3331.]  Where  an-  ofiicer  has,  when  his  title  takes  efiect,  com- 
menced the  performance  of  a  service  for  which  a  fee  is  allowed  by 
statutes  heretofore  in  force,  he  is  entitled  to  the  fees  so  allowed,  for  the 
completion  of  that  service,  and  he  is  not  entitled  to  the  fee  for  the 
same,  or  a  corresponding  service,  allowed  by  this  title. 

[§  3332.]  Except  as  otherwise  expressly  prescribed  therein,  this 
title  does  not  apply  to  a  service  rendered  in  a  criminal  action  or  special 
proceeding  in  a  court,  or  before  an  officer. 

§  1643.  The  constable  is  entitled  to  his  poundage  upon  an  execu- 
tion, though  he  merely  levy  on  property,  and  the  parties  compromise 
without  a  sale,  and  although  the  property  levied  on  was  covered  with 
liens  previous-  to  the  judgment,  to  an  amount  exceeding  its  value.'' 
The  fees  are  to  be  Computed  according  to  the  amount  of  property 
levied  on ;  but  where  he  has  levied  on  property,  and  returned  that  it 

'  Code  Civil  Proc.  §  3288.    '  =  Cai.  192.     17  Wend.  14.     9  id.  435. 

4  Code  R.  226. 
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remains  on  tis  hands  for  want  of  buyers,  he  cannot  recover  any  fees.' 
To  entitle  him  to  fees,  he  must  levy  the  money,  except  where  he  is 
prevented  by  the  act  of  the  plaintiff  or  the  operation  of  law.'  And 
ho  is  entitled  to  his  full  fees  immediately  on  taking  the  defendant's 
body."  Biit  where  he  has  not  actually  served  the  execution,  by  a  levy 
or  arrest,  and  a  compromise  or  payment  is  made  between  the  parties, 
of  which  he  has  notice,  of  course  nothing  is  due  to  him,  for  he  has 
done  nothing  officially.  The  constable  cannot  charge  mileage  for  ser- 
vice of  process  on  each  of  several  defendants,  where  they  all  reside  at 
the  same  place.'  In  Illinois,  he  recovers  his  reasonable  expenses  iu 
keeping  the  property  levied  on.^ 

§  1644.  A  justice  is  not  liable  to  be  sued  by  a  witness  for  his  fees, 
although  he  may  have  received  them.  The  witness  should  look  to  the  ■ 
party  subpoenaing  him,  and  the  justice  is  accountable  over  to  the 
party.  In  the  witness'  action  against  the  party,  he  can  recover  the 
statute  fees  only,  and  nothing  more,  even  though  he  be  a  foreign 
witness." 

§  1645.  It  is  the  constant  practice  in  courts  of  record,  to  tax  for 
those  prospective  disbursements  which  ordinarily  have  to  be  incurred, 
subsequent  to  the  entry  of  judgment,  all  of  which  are,  however, 
deducted  on  settling  the  judgment,  provided  they  are  not  afterward, 
in  fact,  expended.  And  this  is  the  only  way,  in  a  justice's  court,  in 
which  the  plaintiff  can  recover  his  full  costs ;  for  the  judgment  for 
costs  can  never  be  increased  to  meet  the  subsequent  services,  by  any 
act  of  the  justice.  Accordingly,  the  fees  for  -those  services  which 
must,  in  all  probability,  be  performed,  ought,  doubtless,  to  be  taxed 
prospectively.  Thus,  fees  for  the  execution  in  all  cases,  the  clerk's 
fees,  and  fees  for  a  transcript,  where  the  judgment  may  be  made  a  lien 
on  real  estate,  &c.,  are  proper  subjects  of  taxation  within  this  rule; 
and  I  do  not  see  hovy  the  statute  authorizing  the  party  to  recover  his 
costs,  can  be  carried  into  effect  in  any  other  way. 

§  1646.  Where  a  judgment  of  nonsuit,  or  other  judgment,  is  rend- 
ered by  the  justice,  but  no  costs  are  awarded,  it  was  formerly  held 
incapable  either  of  affirmance  or  reversal ;  and  on  appeal,  the  supreme 
court  would  give  no  judgment,  one  way  or  the  other ;  although,  where 
any  costs  were  awarded,  an  appeal  would  lie.'    This  rule  would  seem 

'  2  Cowen,  421.  »  22  HI.  628. 

=  Id.    1  How.  Pr.  151.  « 14  John.  357. 

=  5  John.  252.  '  2  John:  8.    Id.  9.    4Denio,  553. 

*  1  Wend.  104.    See  supra,  §  1638. 
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'  to  prevail  since  the  Code,'  although,  in  providing  for  appeals,  it  seems 
general  enough  in  its  terms  to  comprehend  any  judgment  whatsoever.^ 

'  2  HUton,  238.      S.  C.  7  Abbott,  421.  "  Code,  §§  3044,  et  seq.      And  see  11 

John.  52.     5  Denio,  82. 
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CHAPTER    XX. 

OP  STAYING  PROCEEDUSraS. 

§  1647.  A  justice  has  no  authority  or  discretion  to  stay  proceedings 
in  a  cause,  or  dismiss  the  suit,  where  the  plaintiff  has  been  nonsuited 
in  a  suit  brought  for  the  same  cause  of  action,  because  the  costs  of  the 
former  action  are  unpaid.'  Formerly,  where  judgment  was  obtained 
before  a  justice,  against  the  sheriff,  for  a  negligent  escape  from  the 
jail  liberties  (which  action  was  within  his  jurisdiction),  where  a  bond 
for  the  liberties  had  been  given,  the  justice  might  stay  the  proceed- 
ings in  the  cause  until  the  defendant  had  a  reasonable  time  to  pro- 
ceed by  suit  against  the  bail.''  In  the  enumeration  of  actions  of 
which  a  justice  now  has  "urisdiction,  there  is  no  provision  for  an  action 
for  an  escape.' 

•  10  John.  363.     Supra,  §  1608.  »  Code,  §  2862. 

^  2  R.  S.  436,  §  50.     3  id.  (Banks'  5th 
ed.)  735,  §  80. 
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CHAPTER    XXI. 

OP  THE  EXECUTIOK. 

§  1648.  The  Code  of  Civil  Procedure  provides,  that : 
[§  3024.]  At  any  time  within  five  years  after  entry  of  a  judgment, 
the  justice  of  the  peace,  who  rendered  it,  being  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
clerk's  office.  If  issued  more  than  five  years  after  it  is  rendered  it 
will  be  void.'  It  cannot  be  issued  until  the  judgment  is  entered  in  the 
justice's  docket ;  an  entry  on  the  minutes  is  not  enough.''  It  must  be 
directed  generally  to  any  constable  of  the  same  county.  It  must 
intelligibly  describe  the  judgment,  stating  the  names  of  the  parties 
in  whose  favor,  and  against  whom,  the  time  when,  and  the  name  of 
the  justice  by  whom,  the  judgment  was  rendered;  and  it  must  be 
made  returnable  to  the  justice  within  sixty  days  after  its  date.^ 

[§  3026.]  An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the  sum 
actually  due  upon  the  judgment  at  the  date  of  the  execution ;  and, 
except  in  a  case  where  special  provision  is  otherwise  made  by  law,  it 
must,  substantially,  require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal  property  of  the  judgment 
debtor  within  the  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution ;  and  to  bring  the  money  before  the  justice,  by  the 
return  day  of  the  execution,  to  be  rendered  by  the  justice,  to  the 
party  who  recovered  the  judgment.  If  the  judgment  was  recovered 
against  a  male  person,  in  either  of  the  actions  specified  in  subdivision 
first  or  second  of  section  2895''  of  this  act ;  or  if  an  order  of  arrest  was 
granted,  and  was  executed,  in  a  case  specified  in  subdivision  third  of 
that  section,  the  execution  must  also  command  the  constable,  if  sufficient 
personal  property  cannot  be  found  to  satisfy  the  judgment,  to  arrest  the 
judgment  debtor  and  to  convey  him  to  the  jail  of  the  county,  there  to 
remain  until  he  pays  the  judgment,  or  is  discharged  according  to  law. 

'  1  Kem.  281,  284.    3  Duer,  53.    Code         '  Code  Civil  Proc.  §  3025. 
Civil.  Proc.  §  3024.  "  Ante,  §  838. 

'  51  Barb.  532.     But  see  41  CaJ.  232. 
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If  the  judgment  was  rendered  in  an  action  to  recover  a  penalty  or 
forfeiture  given  by  a  statute  of  the  state,  the  justice  must  endorse 
upon  the  execution  a  reference  to  the  statute,  as  prescribed  in  (section 
1897 '  of  this  act,  with  respect  to  a  copy  of  the  summons. 

§  1649.  It  may  be  issued  against  a  married  woman  as  if  she  were 
sole."  An  execution  against  the  body  of  a  female  cannot  be  issued  in 
any  case  in  justices  court.' 

§  1650.  The  execution  may  be  in  the  following  form : 

"  County  of  ,1 

Town  of  J  S     " 

"  The  People  of  the  state  of  New  York,  to  any  constable  of  said  county, 


"  Whereas,  judgment  was  rendered  before  me,  the  undersigned 

justice   of  the  peace  of  said  town,  in  favor  of  ,  plaintiff,  and 

against  ,  defendant,   on  the  day  of  ,18      ,  for  the 

sum  of  dollars  and  cents  damages,  an  dollars  and 

cents  costs. 

"  And  whereas,  there  is  now  actually  due  on  said  judgment  the 
sum  of  dollars,* 

"  You  are,  therefore,  hereby  commanded  to  satisfy  said  judgment, 
together  with  your  fees  hereon,  out  of  the  personal  property  of  the 
said  ,  within  your  county,  not  exempt  from  levy  and  sale  by 

virtue  of  an  execution,  and  to  bring  the  money  before    me  by  the 
return  day  hereof,  to  be  rendered  by  me  to  the  said  ,*  *    And 

do  you  return  this  execution  within  sixty  days  from  its  date. 

"  Dated  this  day  of  ,  18     . 

"  ,  Justice  of  the  Peace." 

If  the  case  is  one  where  a  judgment  against  the  body  may  also 
issue,  use  the  foregoing  form  down  to  the  *  and  then  insert : 

"  And,  whereas  said  action' was  brought  to  recover  a  fine,  or  penalty 
[or  other  cause,  stating  it,  as  stated  in  subdivision  two,  of  section 
2895].     Or  if  it  were  under  the  third  subdivision,  state  the  cause  of  action 
in  the  language  of  the  section,  adding :  '  And  an  order  of  arrest  was  /' 
granted  and  executed  therein,  and  was  not  vacated,'  > ' 

'  You  are,  etc.  (to  the  *  *).  And  you  are  further  commanded  that, 
if  sufficient  personal  property  cannot  be  found  to  satisfy  said  judg- 

•  Ante,  §  710.  '  Code  Civil  Proc.  §§  3026,  2894. 

»  Code  Civil  Proc.  §§  1206, 450. 
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ment,  to  arrest  the  said  ,  and  convey  Mm  to  the  jail  of  the 

county,  there  to  remain  until  he  pays  said  judgment,  or  is  discharged 
according  to  law.     And  do  you  return  this  execution  within  sixty 
days  from  its  date. 
"  Dated  this  day  of  ,  18     . 

"  ,  Justice  of  the  Peace." 

If  the  judgment  was  rendered  in  an  action  to  recover  a  penalty  or 
forfeiture,  the  justice  is  required  to  make  an  endorsement  on  the  exe- 
cution referring  to  the  statute,  it  may  be  in  the  following  form : 

"  According  to  the  provisions  of  the  laws  of  ,  chapter  , 

section 

"  ,  Justice  of  the  Peace." 

The  addition  of  the  title  is  not  absolutely  essential.' 
The  parties  should  be  described  according  to  their  character  if  they 
have  an  ofScial  designation  in  the  action — as  "trustees  of  school  dis- 
trict No.  6,  &c."  If  the  judgment  is  otherwise  sufficiently  identified, 
a  clerical  error  in  reciting  its  date  will  not  vitiate  it."  It  should  give 
the  debtor's  name,  or  it  will  be  void.'  It  need  not  show  the  justice's 
jurisdiction  of  the  cause  of  action  in  order  to  protect  the  officer." 

§  1651.  An  execution  in  favor  of  the  defendant  is  in  the  same  form, 
inverting  the  description  of  the  parties,  by  substituting  the  word 
defendant  for  plaintiff,  and  plaintiff  for  defendant.  And  where  the 
defendant's  recovery  is  for  mere  costs,  the  execution  should  run  for 
costs  rendered  by  and  "before  me,  instead  of  damages  and  costs.  The 
execution  must  be  dated  on  the  day  when  it  actually  issues,  and  is  to 
be  made  returnable  in  sixty  days  from  its  date.^  If  these  directions 
of  the  statute  in  regard  to  the  time  when  the  execution  should  be  made 
returnable,  are  not  strictly  adhered  to,  as  if,  for  instance,  the  execution 
should  be  made  returnable  in  thirty  days,  it  is  void."  It  is  proper  to 
make  it  returnable  "  within "  sixty  days  from  date.'  It  cannot  be 
executed  by  a  party,  though  he  is  a  constable.* 
§  1652.  The  Code  of  Civil  Procedure  further  provides,  that : 
[§  3038.]  In  an  action  for  a  chattel,  the  possession  of  which  has  not 
been  delivered  to  the  prevailing  party,  an  execution,  for  the  delivery 
of  the  possession  thereof  to  him,  as  well  as  for  any  damages  recovered 

'  13  Iowa,  292.  '  Supra,  §  1648. 

»  3  Iowa,  489.  '  9  Wend.  338.     5  id.  276. 

a  28  111.  362.  '  16  Barb.  585. 

*  4  Hun,  312.  '  1  Kern.  61. 
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by  him,  may  be  issued  by  the  justice ;  unless  the  judgment  has  been 
docketed  in  the  county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in  the  same 
manner,  as  a  like  execution  issued  upon  a  judgment  rendered  in  the 
supreme  court ;  except  that  it  must  be  directed  generally  to  any  con- 
stable of  the  county ;  and  that  the  direction  to  satisfy  a  sum  of  money, 
out  of  the  property  of  the  judgment  debtor,  must  be  in  the  form  pre- 
scribed in  this  title  for  a  like  direction,  where  an  execution  is  issued 
by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 

The  following  are  the  provisions  in  relation  to  executions,  for  the 
delivery  of  a  chattel,  on  judgments  rendered  in  the  supreme  court; 

[§  1373.]  An  execution  for  the  delivery  of  the  possession  of  real 
property,  or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  possession 
thereof ;  and  it  must  substantially  require  the  sheriff,  to  deliver  the 
possession  of  the  property,  within  his  county,  to  the  party  entitled 
thereto.  If  a  sum  of  money  is  awarded  by  the  same  judgment,  it  may 
be  collected,  by  virtue  of  the  same  execution ;  or  a  separate  execution 
may  be  issued  for  the  collection  thereof,  omitting  the  direction  to 
deliver  possession  of  the  property.  If  one  execution  is  issued  for  both 
purposes,  it  must  contain,  with  respect  to  the  money  to  be  collected, 
the  same  directions  as  an  execution  against  property,  or  against  the 
person,  as  the  case  requires. 

[§  1731. J  An  execution  for  the  delivery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  a  sum  of 
money  contingently  awarded  against  him,  must  contain,  in  addition 
to  the  other  matters  prescribed  by  law,  the  following  directions  : 

T»  'f>  ^  tC  ^  T*  T» 

2.  Where  the  judgment  awards  a  sum  of  money,  if  possession  of  the 
chattel  is  not  delivered  to  the  prevailing  party,  the  execution  must 
require  the  sheriff,  if  the  chattel  cannot  be  found  within  his  county, 
to  satisfy  the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed 
in  this  section,  must  be  in  the  form  required  by  law  for  a  like  direc- 
tion, where  an  execution  against  property  is  issued  upon  a  judgment 
for  a  sum  of  money. 

[§  1732.]  For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same,  as  where 
he  is  required  to  replevy  a  chattel. 
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These  sections  are  made  applicable  to  justices'  courts,  substituting 
"  constable  "  for  "  sheriff." ' 
§  1653.  The  execution  may  be  in  the  following  form : 

"  County  of  ,  \ 

>ss. ; 
Town  of  .  ) 

"  The  People  of  the  state  of  New   York,  to  any  constable  of  said  county. 

Greeting  : 

"Whereas,  in  an  action  before  nie,  the  undersigned  justice  of  the 
peace,  in  which  was  plaintiff,  and  defendant,  I  did  on  the 

day  of  ,  18     ,  render  judgment  that  the  plaintiff  recover  of 

the  defendant  the  possession  of  the  following  described  chattels,  viz. : 
[describe  the  chattel  or  chattels  particularly],  or  the  sum  of 
dollars  if  possession  thereof  is  not  delivered  to  the  plaintiff,  and  also 
that  he  recover  dollars  damages,  and  dollars  costs. 

"  Now,  therefore,  you  are  hereby  commanded  to  deliver  the  possession 
of  the  said  chattels,  if  found  within  your  county,  to  the  said  plaintiff, 
and,  in  case  such  chattels  cannot  be  found  within  your  county,  to 
satisfy  the  said  sum   of  dollars  with  interest  thereon,  and,  in 

either  case,  to  also  satisfy  the  said  damages  and  costs,  together  with 
your  fees  hereon,   out  of  the  personal  property  of  the  said  , 

within  your  county  not  exempt,"  &c. 

Continue  as  given  in  the  form  for  execution  against  property.'' 

§  1654.  Where  a  judgment  rendered  by  a  justice  of  the  peace,  has 
been  docketed  in  the  county  clerk's  office,  upon  the  tiling  of  a  tran- 
script, either  from  the  justice's  docket,  execution  must  be  issued  by 
the  county  clerk,  where,  however,  the  judgment  is  for  less  than 
twenty-five  dollars,  exclusive  of  costs,  the  direction  to  satisfy  the 
judgment  out  of  the  real  property  of  the  judgment  debtor  must  be 
omitted,  it  must  specify  the  justice's  name,  and  must  omit  the  state- 
ment respecting  the  filing  of  the  judgment-roll.' 

§  1655.  An  execution  cannot  be  issued  upon  a  judgment,  for  a  sum 
of  money,  rendered  against  an  officer  in  an  action  brought  by  or 
against  him  in  his  official  capacity,  except  where  it  is  rendered  against 
the  trustees  of  a  school  district,  or  the  commissioners  of  highways  of  a ' 
town,  in  either  of  these  cases  an  execution  may  be  collected  out  of 
the  property  of  the  officer,  and  the  sum  so  collected  must  be  allowed 
him  in  the  settlement  of  his  accounts.^ 

'  Ante,  §  914.  '  Horle  rril  Proc.  ^  3043,  1367. 

'  Ante,  1650.  ^  Code  Civil  Proc.  1931. 
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§  1656.  It  is  provided  by  the  Code  of  Civil  Procedure,  that  when  a 
judgment  is  obtained  against  joint  debtors,  only  part  of  whom  have 
been  served  with  process,  execution  may  be  issued  in  form  against  all; 
but  the  justice  must  endorse  on  the  execution  the  names  of  such 
defendants  who  did  not  appear  in  the  suit,  as  were  not  served  with 
process.  The  execution  cannot  be  served  upon  the  persons  of  the 
defendants  whose  names  are  so  endorsed ;  nor  can  it  be  levied  on  the 
sole  property  of  any  such  defendant ;  but  it  may  be  collected  of  the 
personal  property  of  any  such  defendant,  owned  by  him  as  a  partner 
of  the  other  defendants  appearing  or  served  with  process,  or  with  any 
of  them.' 

§  1657.  Under  these  provisions  of  the  Code,  in  a  suit  against  two 
joint  debtors,  although  process  was  not  served  upon  one  of  them,  yet 
if  he  appear  and  defend  the  suit,  as  he  may,  it  will  be  the  same  as  if 
process  had  been  regularly  served  upon  him,  and  execution  may  issue 
against  both  without  the  endorsement  above  required. 

The  endorsement  may  be  as  follows : 

"  To  any  constable  of  the  county  of  ,  executing  this  execution: 

"The  defendant,  ,  was  not  summoned  in  this  action, 

"You  are,  therefore,  hereby  directed  not  to  levy  said  execution 
upon  the  sole  property  of  said  defendant  [or  if  against  the  person, 
'or  to  enforce  the  same  against  his  person'];  but  the  said  execution 
may  be  collected  out  of  personal  property  owned  by  him  jointly  with 
the  other  defendants  who  were  summoned,  or  with  any  of  them. 

"  ,  Justice  of  the  Peace." 

§  1658.  An  execution  may  be  issued  in  the  name  of  an  executor 
or  administrator,  in  his  representative  capacity,  upon  a  judgment 
recovered  by  his  predecessor  without  substitution.' 

II.    Of  the  Renewal  op  an    Execution    and    IsstuNG   Further 

Executions. 

§  1659.  The  Code  of  Civil  Procedure  further  provides : 
[§  3027.]  After  the  return,  wholly  or  partly  unsatisfied,  of  an 
execution,  issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issue  a  new  execu- 
tion or  renew  the  former  execution.  An  execution  is  renewed  by  a 
written  endorsement  thereupon  to  that  effect,  signed  by  the  justice, 

'  Ante,  5  926.  »  Code  Civil  Proc.  §  1829. 
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and  dated  upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  endorsement  must  state  the  sum  remaining 
due.  Each  endorsement  renews  the  execution  for  sixty  days  from 
the  date  thereof.  A  justice  whose  term  of  oiSce  has  expired  may 
thus  issue  or  renew  an  execution.  If  the  renewal  be  not  signed  by 
the  justice,  the  constable  acting  under  it  and  executing  the  process, 
is  a  trespasser ;  and  this  though  the  renewal  be  in  the  hadwriting  of 
the  justice,  and  he  make  an  entry  of  the  fact  in  his  docket.' 

§  1660.  The  older  cases,  and  the  recent  ones,  in  some  of  the  states, 
hold  that  a  simple  levy  upon  sufficient  property  to  pay  it,  is,  in 
contemplation  of  law,  a  satisfaction  of  the  execution."  But  in  New 
York  and  some  of  the  other  states,  this  is  only  a  quasi  satisfaction. 
A  mere  levy  upon  sufficient  personal  property,  without  anything 
more,  never  amounts  to  a  satisfaction  of  the  judgment.^  So  long  as 
the  property  remains  in  legal  custody,  the  other  remedies  of  the 
creditor  are  exhausted.  He  cannot  have  a  new  execution  (though 
he  may  make  a  new  levy  on  the  old  one)'  against  the  person  or 
property  of  the  debtor  but  the  judgment  is  not  extinguished.  The 
levy  does  not  divest  a  title,  it  only  creates  a  lien.  If  it  is  overreached 
in  any  way,  or  is  abandoned  for  the  debtor's  benefit,  or  defeated  by 
his  misconduct,  the  debt  is  not  paid  as  it  is  when  the  execution  has 
been  so  used  as  to  change  the  title,  or  in  some  other  way  deprive  the 
debtor  of  his  property,  as  where  it  is  sold  on  the  process,  or  is  lost 
or  destroyed,  -without  the  defendant's  fault,  after  it  is  taken  on  the 
process. °  Where  the  execution  contains  a  clause  authorizing  an 
arrest,  a  commitment  of  the  party  to  jail  is  deemed  a  satisfaction ; 
and  hence  it  would  be  improper  that  a  renewal  should  be  made 
in  such  a  case."  But  if  personal  property  has  been  levied  on,  and 
there  is  not  time  left  in  which  to  sell  it,  the  justice  may  renew  the 
execution.' 

§  1661.  The  renewal  may  be  in  the  following  form : 


'  12  Wend.  145.  '  2  Comstock,  456.      1   Denio,    578. 

'  12  John.  207.     4  Cowen,  417.     7  id.  Also,  23  Wend.   490.     2  Hill,  329.     5 

13.     Id.  310.     Also,  7  Ind.  582.     8  Cal.  Denio,  447.     22  Barb.  522.     28  id.  476. 

29.     23  id.  94.     24  El.  270.    27  id.  294.  4  E.  D.  Smith,  378.     28  111.  367.     Infra, 

11  Wend.  152.                 •  §  1700.     4  Ind.  454.     28  Texas,  202. 

»22  Barb.  522.    4  Greene  (Iowa),  287.  '  7  Bosw.  611.     38  Barb.  18. 

*  8  Cow-  43.     2  N.  Y.  451,  456.     11  '  1  Denio,  578.     7  Barb.  70. 
Bush.  (Ky.)  265.    S.  C.  21  Am.  R.  214. 
50  Me.  294.    104  Mass..  180.    3  Wall.  1. 
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"  The  within  execution  is  hereby  renewed. 
"  Dated  this  day  of  ,  18    . 

"  Justice  of  the  Pecux.^' 

If  a  part  has  been  collected, 

"  The  within  execution  is  hereby  renewed  for  dollars,  Avith 

interest  from  this  date. 

"  Dated  this  day  of  ,  18     . 

"  Justice  of  the  Peace." 

Where  the  plaintiff  receipted  a  sum  on  the  back  of  an  execution, 
giving  the  date  of  its  receipt,  and  the  justice  afterward  renewed  the 
process  by  an  endorsement  written  below  the  receipt,  as  follows:  "I 
hereby  renew  the  within  execution.  November  29,  1869.  Samuel 
Fish,  Oxford;  "  this  was  held  sufficient.  The  court  said,  that  it  was 
probable  that  the  statute  requiring  the  renewal  to  express  the  sum 
due  '  was  directory,  but  that  if  it  was  not,  the  two  endorsements  taken 
together  were  enough,  because  they  furnished  the  materials  for  ascer- 
taining the  true  sum  due  on  the  execution." 

§  1662.  Instead  of  renewing  the  execution,  the  justice  may,  where 
it  is  returned  unsatisfied  in  whole  or  in  part,  issue  a  further  execution 
for  the  amount  ■  remaining  due.'  In  this  case,  the  language  of  the 
statute  requires  that  there  should  be  a  return  of  the  constable ;  verbal 
information  is  insufficient  to  authorize  the  issuing  of  a  further  execu- 
tion.* The  justice  should,  in  no  case,  issue  a  further  execution  until 
the  first  is  duly  returned.  The  Code,  in  cases  where  anything  has 
been  paid,  contemplates  a  new  execution,  which,  in  the  body  thereof, 
shall  specify  the  amount  to  be  collected.  If  such  a  practice  is  fol- 
lowed, the  form  in  section  1650  may  be  used.  This  second  execution 
should  be  in  form,  the  same  as  the  one  first  issued,  stating  the  amount 
actually  due,  and  directing  that  that  amount  only  be  collected. 

§  1663.  An  action  lies  against  a  party  who  wrongfully  and  wilfully 
sues  out  an  execution  on  a  judgment  which  he  knows  to  have  been 
satisfied,  whereby  the  property  of  the  defendant  is  taken  and  sold ; 
and  to  support  the  action,  it  is  necessary  to  allege  or  prove  actual 
malice.^ 

§  1665.  If  the  justice  has  not  issued  execution,  on  a  judgment  ren- 

'  Ante^  §  1659.  ■•  See  8  John.  337.     6  Wend.  367.    3 

"  2  Hill,  329.  id.  382.     22  Ind.  362. 

"  Code  Civil  Proc.  §  3027.  .^7  Wend.  301. 
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dered  before  him,  while  in  oliico,  he  cannot  do  so  after  the  expiration 
of  his  term  of  ofiice,'  but  if  he  have  issued  an  execution  before 
the  exj)iration  of  his  term  of  office,  then  he  may,  at  any  time  wilhin 
five  years,  issue  or  renew  an  execution,  although  his  term  of  office  may 
have  expired.' 

§  1(566.  It  is  a  settled  principle,  that  wherever  there  is,  after  a 

judiiment  and  before  execution,  a  change  of  the  parties,  either  plai.i- 
tiff  or  defendant,  by  marriaffe,  insolvency  or  death,  whereby  other 
persons  become  interested  in  the  execution  of  the  judgment,  the 
execution  is  superseded,  and  a  new  action  upon  the  judgment  is 
necessary,  in  order  to  make  such  new  person  a  party  to  the  judg- 
ment ; '  exi.  ept,  indeed,  where  there  are  two  or  more  plaintiffs  or 
defendants.  In  such  case,  where  one  or  more  of  either  the  plaintiffs 
or  defendants  survive,  execution  may  be  taken  out,  either  by  or 
against  such  survivor  or  survivors ;  but  it  must  be  taken  out  in  the 

joint  names  of  all  the  plaintiffs  or  defendants,  the  same  as  though 
they  were  alive,  but  to  be  collected  of  the  living  defendants  only.* 
In  the  case  of  a  levy  upon  an  execution  in  the  life-time  of  the  defend- 
ant who  dies  immediately  after,  and  before  the  return,  a  special 
property  in  the  goods  vesting  in  the  constable  by  the  levy,  they  may 
be  sold  after  his  death.' 

III.  Of  the  Service  and  Return  of  the  Execution. 

§  1667.  Upon  receiving  the  execution,  the  constable  or  person 
authorized  by  the  justice  to  serve  it  must,  within  a  reasonable  time, 
search  for  goods  and  chattels  of  the  defendant  liable  to  levy  upon  it, 
and  on  finding  them  take  possession  of  them.  If  the  execution 
directs  an  arrest  of  the  defendant  for  want  of  sufiicient  goods  and 
chattels,  he  must,  in  case  he  does  not  find  sufficient,  take  the  defend- 
ant's person,  and  commit  him  to  the  county  jail.  The  Code  provides 
that 

[§  3040.]  A  constable  shall  not  levy  upon  or  sell  property,  or  arrest 
a  defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  the  execution 
has  been  renewed ;  nor  shall  he  do  any  act  under  a  renewed  execution, 
after  the  expiration  of  the  time  for  which  it  has  been  renewed.' 

'  Code  Civil  Proc.  §  3024.  Pr.  R.  537.     13  id  122.     22  id.  178.     1 

=  Id.  J  3027.  Abbott,  126.     13  id.  80. 

»17  John.  171.     Tidd's  Prac.   1021.  <  Tidd's  Prac.  1029.  1  Cowen,  711, 738. 

Code,  §  71.     3  Cowen,  68.     4  id.  457.  '  7  John.  161. 

21  Barb.  311.     2  Duer,  654.     12  How.  '  Code  Civil  Proc.  §  3040. 
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If  ho  violates  this  iDrovision  the  execution  is  no  defense,  and  he  is 
liable  as  a  trespasser." 

§  1668.  The  term  "  goods  and  chattels,"  used  in  the  form  of  the 
execution  prescribed  by  the  above  statute,  means  personal  property, 
and  not  chattels  real,  which  are  interests  in  real  estate,  as  leasehold 
interest  in  land.''  At  common  law,  necessary  wearing  apparel  is 
exempt  from  execution,  and  this  whether  in  actual  use  or  not.' 

§  1G69.  The  amount  of  property  to  be  taken  on  the  execution  is  in 
the  discretion  of  the  ofEcer.  He  is  responsible  to  both  parties  for  the 
exercise  of  a  sound  and  reasonable  discretion  in  performing  his  duty. 
The  plaintiff  has  no  authority  to  dictate  the  extent  of  the  levy,  any 
more  than  the  defendant  has  to  limit  it.  The  plaintiff  can  point  out 
property  to  the  officer,  and  require  a  levy  upon  so  much  as  will  be 
sufficient,  but  the  officer  must  decide  for  himself,  upon  the  responsi- 
bility which  attaches  to  his  office,  as  to  the  extent  and  sufficiency  of 
the  seizure.* 

§  1670.  The  Code  of  Civil  Procedure  exempts  various  articles  of 
personal  and  real  property  from  levy  and  sale  under  an  execution. 
It  provides  as  follows : 

[§  1390.]  The  following  personal  property,  when  owned  by  a  house- 
holder, is  exempt  from  levy  and  sale  by  virtue  of  an  execution ;  and 
each  movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing  from  one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use,  in  a  dwelling-house ;  and  one  sewing  machine  with  its 
appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by  or 
in  the  family ;  and  other  books,  not  exceeding  in  value  iifty  dollars, 
kept  and  used  as  a  part  of  the  family  library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the  family, 
in  a  place  of  public  worship. 

4.  Ten  sheep  with  their  fleeces,  and  the  yarn  or  cloth  manufactured 
therefrom ;  one  cow ;  two  swine ;  the  necessary  food  for  those  animals ; 
all  necessary  meat,  fish,  flour,  and  vegetables,  actually  provided  for 
family  use  ;  and  necessary  fuel,  oil,  and  candles,  for  the  use  of  the 
family  for  sixty  days. 

'  15  Barb.  604.  >  38  Barb.  626.     And  see  19  Wend. 

"  19  John.  73.     6  Daly,  224.     Contra      475.     Comb.  S-ije. 
in  Michigan,  11  Mich.  249.  '  42  Barb.  51.^.     22  id.  522.     10  Ohio 

(N.  S.)  488.    29  Texas,  202. 
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5.  All  "wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family ;  all  necessary  cooking  uten- 
sils ;  one  table ;  six  chairs ;  six  knives ;  six  forks ;  six  spoons ;  six 
plates ;  six  tea  cups ;  six  saucers ;  one  sugar  dish ;  one  milk  pot ;  one 
tea  pot ;  one  crane  and  its  appendages ;  one  pair  of  andirons ;  one 
coal-scuttle;  one  shovel;  one  pair  of  tongs;  one  lamp;  and  one 
candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the  carry- 
ing on  of  his  trade,  not  exceeding  in  value  twenty-five  dollars. 

[§  1391.]  In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  professional 
instruments,  furniture,  and  library,  not  exceeding  in  value  twp  hundred 
and  fifty  dollars,  together  with  the  necessary  food  for  the  team,  for 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
when  owned  by  a  person,  being  a  householder,  or  having  a  family  for 
which  he  provides,  except  where  the  execution  is  issued  upon  a  judg- 
ment, recovered  wholly  upon  one  or  more  demands,  either  for  work 
performed  in  the  family  as  a  domestic,  or  for  the  purchase  money  of 
one  or  more  articles,  exempt  as  prescribed  in  this  or  the  last  section. 

[§  1392.]  Where  the  judgment  debtor  is  a  woman,  she  is  entitled 
to  the  same  exemptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  sections, 
in  the  case  of  a  householder. 

[§  1393.]  The  pay  and  bounty  of  a  non-commissioned  officer,  musi- 
cian, or  private,  in  the  military  or  naval  service  of  the  United  States; 
a  land  warrant,  pension,  or  other  reward,  heretofore  or  hereafter 
granted  by  the  United  States,  or  by  a  state,  for  military  or  naval  ser- 
vices ;  a  sword,  horse,  medal,  emblem,  or  device  of  any  kind,  presented, 
as  a  testimonial,  for  services  rendered  in  the  military  or  naval  service 
of  the  United  States ;  and  the  uniform,  arms,  and  equipments,  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy  and 
sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-payment  of 
taxes,  or  in  any  other  legal  proceeding. 

[§  1394.J  A  right  of  action  to  recover  damages,  or  damages  awarded 
by  a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law'from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt,  for  one 
year  after  the  collection  thereof,  from  levy  and  sale,  by  virtue  of  an 
execution,  and  from  seizure  in  any  other  legal  proceeding. 

§  1671.  The  foregoing  sections  do  not,  however,  repeal  any  special 
provision  of  law,  relating  to  exemptions,  which  by  its  terms  is  appli- 
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cable  only  to  a  particular  class  of  persons  or  corporations,  or  to  a 
particular  locality,  or  to  a  special  case.'  And  the  same  personal 
property  is  exempt  on  an  execution  issued  by  a  justice  as  on  one  issued 
ont  of  a  court  of  recoid.'' 

0 1C72.  Thcs3  examptions  should  be  liberally  construed ;'  they 
are  privileges  personal  to  the  derendant,  and  he  may,  if  he  chooses, 
jtmn  or.t  any  of  his  exempt  property  upon  the  execution,  and  if  he 
should  do  so  he  could  not  afterward  maintain  an  action  for  them;' 
but  he  cannot  waive  the  exemption  by  a  stipulation  in  a  note  or  con- 
tract, or  by  any  other  prospective  agreement."  The  exemption  may  be 
waived  either  expressly  or  by  implication ;"  and  if,  within  a  reasona- 
ble time  after  the  levy,  he  fail  to  make  the  selection,  it  may  be  a 
waiver  of  the  exemption.' '  The  party  claiming  the  benefit  of  the 
exemption  of  any  of  the  articles  on  the  ground  of  their  being  neces- 
sary, as  necessary  wearing  apparel,  beds,  &c.,  must  show  affirmatively 
their  necessity,  and  the  question  is  one  of  fact  for  a  jury  to  determine.' 
They  were  intended  for  the  benefit  of  families,  and  the  father  and 
husband,  or  head  of  a  family,  who  has  left  the  state,  leaving  his  wife 
and  children  living  together,  is  still  a  householder  within  the  meaning 
of  the  exemption,  and  his  wife  has  no  right  to  waive  her  husband's 
privilege  in  this  respect,  even  to  save  articles  not  exempt  which  are 
levied  upon.'  In  defining  the  term  householder,  used  in  a  former 
statute  of  similar  import.  Judge  Piatt  made  the  following  remarks  in 
this  last  cited  case :  "  The  plaintiff  had  gone  to  Ohio,  leaving  his  wife 
and  children  living  together  as  a  family.  They  were  his  household, 
and  he  was  the  householder.  To  say  that  a  family,  while  in  the  act 
of  removal,  and  on  the  highway,  may  be  deprived  of  their  bed  and 
their  cow  on  execution,  because  they  did  not,  for  the  time,  inhabit  a 
dwelling-house,  would  be  a  perversion  of  the  statute.  So  long  as  they 
remain  together  as  a  family,  without  being  broken  up  and  incorpor- 


'  Code  Civil  Procedure,  §  1389. 

"  Id.  §  3028. 
,  =  37  N.  Y.  350.  25  Wend.  370.  34 
Barb.  364-5.  47  id.  497.  See  5  Denlo, 
119.  7  "Wis.  329.  13  Iowa,  122.  61 
111.449.  33  "Wis.  503.  4Heisk.  (Tenn.) 
285. 

«  1  Cowen,  114.      16  "Wend.  562.       52 
Ba:->).  ISS. 

"221^.  Y.  249.    31  Barb.  169.    9  How. 
Pr.  R.  547.     10  id.  276.     10  Bush  (Ky.), 


156,  92.     77  K.  C. 

388.     20  Iowa, 

376. 

7,  Wis.  582. 

°22  Barb. 

656. 

55  Pa.  639.    9  ind. 

196.    3  Ohio, 

,  270. 

10  Ala.  870. 

'  23  Barb. 

240. 

8  Hun,   290. 

29 

Ohio,  667. 

»14  John. 

434. 

1   Denio,   462. 
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Wend.  476. 

14  Barb.  9.     Id.  456. 

32 

id.  290.    41  id.  417 

.    3  Code  R.  53. 

»  18  John. 

400. 
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atcd  into  other  families,  the  privilege  remains."  The  doctrine  has 
bsen  approved  in  a  recent  case,  where  the  father  of  two  children  had 
broken  up  his  housekeeping  and  stored  his  furniture  with  a  view  to 
recommencing  it,  and  gone  on  a  visit  with  his  children  to  some  of 
their  friends  ;  it  was  held  that  he  was  a  householder  within  the  mean- 
ing of  the  act.'  A  son  v.'ho  provides  for  a  widowed  mother  and  her 
children  is  the  head  of  a  family  within  the  exemption  law.'  So  in  a 
case  where  plaintiff  supported  an  infant  son,  dependent  upon  her,  and 
stored  her  furniture  temporarily,  and  lived  at  a  boarding-house. ° 

It  will  be  noticed  that  the  recent  exemptions  apply  not  to  a  house- 
holder only,  but  also  to  persons  "  having  a  family  for  which  he  pro- 
vides," thus  covering  the  questions  involved  in  the  decisions.  Prior 
to  the  amendment  of  1866,  it  was  held  that  professional  books  were 
exempt  to  a  reasonable  extent,  when  necessary  to  a  professional  man, 
as  part  of  his  family  library,  and  his  surgical  instruments,  as  tools.'" 
Necessary  vegetables  are  exempt,  not  only  when  stored  for  family 
use,  but  also  in  any  stage  of  obtaining  them  for  that  use,  as  by  plant- 
ing, or  otherwise." 

§  1673.  Wool,  or  articles  manufactured  from  it,  not  exceeding  in 
quantity  the  fleeces  of  ten  sheep,  are  exempt  from  execution  under 
the  Code,  although  in  the  hands  of  a  householder  who  does  not  own 
sheep.°  The  limitation  of  sixty  days,  in  section  1390,  applies  only 
to  the  fuel,,&c.  The  necessary  food  for  the  cow  and  swine,  referred 
to  in  that  subdivision,  has  reference  to  the  season ;  that  is,  there  would 
be  hay  enough  exempted  in  the  fall  to  last  through  the  winter.'  The 
food  for  the  team  is  provided  for  in  section  1391. 

§  1674.  Under  the  statute  of  1842,  and  its  amendments,  the  ques- 
tion whether  the  necessary  property  therein  referred  to  is  necessary 
or  not,  does  not  depend  on  the  pecuniary  ability  of  the  debtor,  or 
whether  or  not  he  has  other  means  to  pay  the  debt.'  When  a  watch 
or  clock  is  necessary  for  the  prosecution  of  the  business  by  which  a 
man  obtains  a  livelihood,  or  where  a  watch  is  hung  up  for  use  in  the 
house  of  a  family  (having  no  clock)  whose  daily  avocations  are  of 
such  a  nature  that  a  time-piece  is  indispensable,  they  are  exempt  as 
"  working  tools."     It  is  otherwise  where  either  is  a  mere  convenience, 

■  14  Barb.  456.     Also,  3  Abbott,  466.  "  3  Alibott,  466. 

33  Barb.  596.     3  Code  R.  17.     2  Col.  T.  ^  25  Wend.  370. 

213.  °  11  Wend.  44.     21  id.  68. 

'  32  Wis.  387.  '  Lalor,  87. 

'  6  Daly,  224.  '  5  How.  P.  R.  288.     31  N.  Y.  648. 
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but  not  a  necessity.'  A  iTLachine  is  not  a  "tool."  ConsequenLIj  a 
threshing  machine,  printing  press,  types  and  forms,  and  a  mill  saw  aro 
not  tools."  That  the  tool  is  ncv/,  never  having  been  used,  does  not 
prevent  its  being  exempt,  if  boaglit  and  prc]^)a,rcd  for  r.so.^  Under  a 
similar  statute  in  Wisconsin,  ii  ia  said  that  a  piano  may  be  a  "tool," 
if  owned  by  a  music  teacher,  but  that  it  is  not  "household  furniture.'" 
The  net  and  boat  of,  a  fisherman,  though  requiring  two  men  to  operate 
them,  may  be  exempt.''  A  "team"  in  the  meaning  of  this  statute  is 
not  required  to  be  made  up  of  more  than  one  animal ;  but,  as  one 
judge  says,  it  is  "  any  team  which  a  householder,  a  head  of  a  family, 
might  or  could  use  in  and  about  the  business  of  providing  for  such 
family,  whether  the  number  of  animals  composing  the  team  consisted 
of  one,  two,  three,  four  or  more.  A  team  may  be  formed  with  either 
of  these  numbers.""  In  accordance  with  this,  a  cartman's  horse,  or  a 
physician's,  or  any  single  horse  or  oxen,  may  be  a  team.'  So,  also,  a 
cart,  wagon  and  harness,  if  used  with  the  animals.'  It  is  not  neces- 
sary, in  order  to  be  entitled  to  the  exemption,  that  a  debtor  own  the 
whole  of  the  team.  If  he  is  a  part  owner  in  common  with  another,  he 
is  protected  by  the  statute.'  The  debtor  must  show  affirmatively  that 
the  team  which  he  claims  to  have  exempted  does  not  exceed  $250  in 
value."  "Where  one  or  more  animals,  or  articles  of  a  particular  kind, 
or  a  particular  quantity  in  value  out  of  several  kinds,  are  exempt,  and 
the  debtor  has  a  larger  number  or  quantity  in  value,  as  some  one  must 
determine  which  shall  be  taken,  and  what  left,  the  right  of  choice  be- 
longs to  the  debtor."  And  the  officer  is  bound  to  allow  the  debtor  to 
make  this  choice.  If  he  does  not,  the  officer  cannot  levy  upon  the  whole 
property.  If  he  makes  the  selection  himself,  he  should  notify  the  debtor 
of  what  he  has  done,  and  then  the  debtor,  in  a  reasonable  time  after  he 
receives  notice  of  the  levy  and  selection,  may  elect  to  claim  the  property 
that  has  been  taken,  as  exempt,  and  call  on  the  officer  to  return  it, 
which  he  has  a  reasonable  time  to  do.'''  If  the  debtor  is  present  at  the 
levy,  he  may  then  make  his  selection  and  notify  the  officer  immedi- 

'  17  How.  P.  R.  SO.      See  1  Denio,  '  1  Buer,  606.     5  How.  Pr.  R.  288. 

462.     44  How.  Pr.  421.     18  Minn.  361.  27  Barb.  505.     31  N.  Y.  655. 

''  34  Barb.  3fiS,  and  references  to  13  '  32  Barb.  290.     29  id.  388.    1  Duer, 

Mas«.  82.     10  Pick.  423.     1  Pairf.  135.  606.     8  How.  Pr.  R.  75. 

'  1.-,  Abbott,  6.  "  25  Barb.  52.     37  N.  Y.  350. 

^  IS  Tfis.  163.  .Also  30  Vt.  224.  "  32  Barb.  290.     9  Hun,  43. 

"  1  T.  &  C.  (N.  Y.)  444.  "  27  Barb.  506.     8  Hun,  290.    33  N. 

°31N.  Y.  655.     32  Barb.  290.    47  id.  Y.  (Superior  Ct.)  382.    2  Mo.  App.  335. 

497.     5  Hun,  341.  "  34  N.  Y.  253.    Also  8  Mich.  48.    3 
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ately.'  It  is  questionable  whether  the  word  "necessary"  in  this  statute 
refers  to  the  "  furniture  "  only,  or  also  to  the  working  tools,  team,  etc. 
It  would  seem  from  one  case  that  it  does  not  refer  to  the  team  f  and  this 
view  is  sustained  by  Judge  Davies  in  31 N.  Y. ,  652.  But  the  reasoning 
of  Judge  Hogeboom  in  the  same  case  (page  658,  &c.)  is  to  the  con- 
trary effect,  as  is  also  5  How  Pr.  R.  292,  and  other  cases,  which,  we 
i  think,  embrace  the  true  rule.  If  a  demand  made  up  of  items  partly 
for  exempt  property,  and  partly  for  that  not  exempt,  and  judgment  is 
obtained  for  the  whole,  the  creditor  loses  all  right  under  this  proviso.' 
The  words  "purchase  money"  or  "purchase"  in  this  proviso  mean 
the  original  demand  or  price  for  the  property  sold,  and,  therefore,  do 
not  embrace  a  judgment  on  a  security  given  to  secure  the  purchase 
money,  or  in  an  action  for  taking  the  property  without  the  owner's 
consent  and  converting  the  same.*  Some  other  cases  of  exemption 
are  cited  in  the  note.°" 

§  1675.  In  the  opinion  of  Mr.  Justice  Cowen,  in  a  case  where  it 
appeared  that  the  plaintiff  who  brought  an  action  for  levying  upon 
exempt  property  belonging  to  him,  had  fraudulently  disposed  of  all 
property  not  exempt  from  execution,  it  is  stated  that  the  question 
might  be  submitted  to  a  jury,  and  if  they  found  that  the  plaintiff  had 
placed  himself  upon  his  exempt  property  in  order  to  defraud  his 
creditors,  they  might  place  him  beyond  the  reach  of  the  statute  by 
sustaining  the  levy,  and  that  the  rule  was,  that  prima  facie  the 
exempted  property  was  protected.  "  But  if  the  jury  believe  it  was 
brought  down  to  the  compass  of  exemption,  with  intent  to  defraud 
creditors,  they  ought  to  find  for  the  creditor."'  The  doctrine  of  this 
case  seems  at  war  with  that  contained  in  the  cases  and  subsequent 
statutes,  and  probably  will  not  be  followed  when  the  point  again 
comes  before  the  courts.  Still  the  decision  remains,  and,  so  far  as  it 
goes,  should  be  regarded  as  the  governing  rule  by  justices,  until  it  is 
reversed  by  a  higher  court. 

§  1676.  The  provisions  of  the  exemption  acts  extend  to  property 

Ohio  (N.  S.)  370,    21  lU.  104.     22  Cal.  418.     15  id.  266.     Id.  411.     34  id.  302. 

504.    23  id.  78.  9  Ohio  (N.  S.)  425.     5  Iowa,  438.     9  id. 

'23  Barb.  240.  380.     11  id.  48.     13  id.  122.     7  Wis.  329. 

"  15  Barb.  568.  6  id.  361.     14  id.  222.     19  id.  581.     23 

'  36  Barb.  9.     Code  Civil  Proc.  §  1391.  lU.  350.     2  Minn.  89.     16  Ind.  156.     17 

*  10  Barb.  91.     15  id.  568.  id.  152.      18  id.   119.      61  111.  449.    38 

^  3  Mich.  64.     5  id.  532.     8  id.  529.  Tex.  199.     3  Wis.  503.     32  id.  159. 

10  id.  538.     15  B.  Mon.  447.     14  Texas,  "  21  Wend.  68. 

594.    21  id.  449.     3  Sneed.  659.     5  Cal. 
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owned  by  the  debtor  as  a  member  of  a  copartnership.'    But  it  is  held 

in  other  states  that  the  statutory  exemption  cannot  be  allowed  of  the 
property  of  a  partnership,  either  to  the  partners  jointly  or  severally  as 
individuals. °  It  is  held,  in  Wisconsin,  that  though  partners  cannot 
maintain  a  joint  action  for  exempt  property  levied  upon  for  a  firm 
debt,  yet  they  may  sever  their  interests  and  each  may  claim  his  part  • 
of  the  property  as  exempt.' 

§  1677.  The  lessee  of  any  personal  property  for  a  term,  or  other . 
person  who  has  a  special  property  in  a  chattel,  with  the  right  to  the 
possession,  has  an  interest  in  it  which  may  be  levied  on.*  So,  the 
mortgagee  of  a  chattel,  after  forfeiture  of  the  condition  having 
become  its  legal  owner,  it  may  be  levid  on  by  virtue  of, an  execu- 
tion against  him,  although  he  has  not  reduced  it  to  his  possession ;' 
and,  at  the  same  time,  the  mortgagor's  interest  in  it,  subject  to  the 
mortgagee's  right,  is  a  subject  of  levy  on  an  execution  against  the 
mortgagor,  where  he  is  in  possession,  and  at  the  time  of  the  seizure, 
is  entitled  to  the  possession  for  a  definite  period  against  the  mortgagee; 
as  where  the  mortgage  contained  this  clause  :  "And  until  default  be 
made  in  the  payment  of  the  said  sum  of  money,  we  (the  mortgagors) 
are  to  remain  and  continue  in  the  quiet  and  peaceable  possession  of 
said  goods  and  chattels,  and  in  the  full  and  free  enjoyment  of  the 
same.""  But  the  mortgagor  has  not  such  an  interest  when,  by  the 
terms  of  the  mortgage,  the  mortgagee  has  the  right  at  any  time  to 
take  possession  of  the  property,  as  in  the  usual  form  of  personal 
mortgages,  which  is  substantially  as  follows :  "And  in  case  the  said 
(mortgagee)  shall  at  any  time  deem  himself  insecure  or  unsafe,  it 
shall  be  lawful  for  him  to  take  possession  of  such  property,  and  to 
sell  the  same,  at  public  or  private  sale,  previous  to  the  time  above 
mentioned  for  the  payment  of  said  debt,"  &c.  In  such  a  case,  or 
where  for  any  reason  the  time  is  uncertain  or  contingent,  and  liable 
to  bo  defeated  at  any  moment,  the  mortgagor  has  no  interest  that  can 
be  levied  on  by  an  execution.'     So,  the  rule  is  the  same  where,  though 

'  37  N".  T.  350.  35  id.  274.     38  Bart).  178.     25  111.  282 

^  101  Mass.  W:>.     3  Del.  290.    44  Pa.  16  Iowa,  260.      5  Ohio  (N.  S.)  92.     3 

447.      9   Kans.   80.      64  Mo.  335.      55  Wis.  221.     21  Ind.  238. 

Ala.  305.     7  Neb.  134.     26  OMo,  317.  '  1  Corns.  295.   38  Barb.  178.    6  Duer, 

»  39  Wis.  570.  83.     See  13  Wis.  221.     Also,  35  N.  Y. 

*  2  Cowen.  543.     42  Barb.  411.  374,  which  seems,  even  in  such  a  case, 

°  9  Wend.  258.     4  Neb.  370.  to  retain  a  leviable  interest  in  the  mort- 

"  8  Wend.  339.     1  Comstock,  295.     1  g-agor  until  the  mortgagee  takes  pos- 

Kem.  501.     22  N.  Y.  225.     28  id.  585.  session. 
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the  mortgagor  has  a  right  to  the  possession  for  a  definite  time,  that 
ti::D[e  ha,3  expired,  or  the  mortgagee  has  taken  possession  of  the  pro- 
perty by  virtue  of  the  power,  or  the  mortgage  has  become  due,  and 
the  mortgagee's  title  is  absolute.'  If  the  mortgage  is  payable  on 
demand,  and  contains  a  clause  that,  until  default  in  payment,  the 
mortgagor  may  remain  in  possession,  his  leviable  interest  does  not 
cease  till  demand  and  refusal  of  payment.''  Where  the  mortgagor  has 
a  leviable  interest,  that  interest  may  be  sold  on  execution,  without 
recognizing  the  interest  of  the  mortgagee,  and  the  sheriff  is  not  lia- 
ble, either  in  trespass  or  for  converting  the  property,  even  though  it 
is  sold  in  parcels,  but  to  one  person,  or  has  no  value  except  for  actual 
consumption,  or  is  difficult  or  incapable  of  identification.^  If  it  is 
sold,  the  mortgagee  may  follow  it  and  take  it,  the  same  as  if  it 
remained  in  the  hands  of  the  mortgajfor,  having,  possibly  the  right, 
if  sold  in  parcels,  to  diS'erent  purchasers,  to  sue  for  the  consequential 
damages  for  the  injury  to  his  lien.*  As,  where  the  mortgagor  does 
not  retain  the  right  of  possession,  the  property  cannot  be  levied  on 
by  virtue  of  an  execution  against  him,  it  probably  is  subject  to  a 
levy  on  process  against  the  mortgagee,  though  no  case  covers  that 
precise  question.*  If  property  is  sold  on  an  execution,  subject  to  a 
prior  mortgage,  the  purchaser  may,  nevertheless,  question  the  valid- 
ity of  the  mortgage." 

§  167S.  If  a  sale  be  made  upon  condition  that  the  vendee  pay  for 
the  property  in  a  particular  manner ;  as  where  the  owner  of  a  canal 
boat  delivers  it  to  S.  to  use  upon  an  agreement,  that  if  he  paid  a 
certain  price  for  it  it  should  become  his,  S.  has  no  interest  in  it  upon 
which  an  execution  can  be  levied  until  he  has  performed  the  condi- 
tion.' This  is  on  the  ground  that. the  title  did  not  pass  till  the  price 
was  paid,  a  doctrine  which  is  followed  in  subsequent  cases." 

§  1679.  Subject  to  the  exemption  above  mentioned,  the  constable 
has  a  right  to  seize  and  sell  all  personal  chattels  belonging  to  the 
defendant.     In  a  former  part  of  this  treatise,  the  various  provisions 

■  1   Corns.   295.     35  N.   Y.    274.     39  *  17  N.  Y.  202.     21  id.  229. 

Barb.   606,  and  refs.     3  Sand.  609.     2  «  See  2  Stockton,  N.  ,T.  Ch.  328.    2Hil- 

Keyes,  217.     See  3  id.   210.     11  Iowa,  liard  on  Morts.  270.     2  Beasley,  370. 

489.     2  Abb.  App.  Dec.  88.     2  Johns.  "  1  Robert,  360.     See  3  id.  438.    26  N. 

Ch.  283.     10  Cush.   126..    15  Mo.  443.  Y.  495. 

16  id.  156.     5  Ala.  70.  '  2  Hill,  326.     15  N.  Y.  409.     19  Cal. 

"  5  Duer,  501.  109. 

'  1  Kern.  510.  17  N.  Y.  202.  22  id.  =  Ante,  §  230a  15  N.  Y.  409.  19  Cal. 

225.  28  id.  585.  109.  62  N.  Y.  1.  54  Ind.  58. 
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of  tho  Code  of  Civil  Procedure  regarding-  the  priority  of  levies  upon 
different  exccntions,  and  the  title  of  purchasers  under  execution  were 
given.'  The  following  relate  to  a  levy  upon  moneys  and  articles 
pledged : 

[§  1410.]  The  oiScer,  to  whom  an  execution  against  property  is 
delivered,  must  levy  upon  current  money  of  the  United  States, 
bolonjiing  to  the  judgment  debtor;  and  must  pay  it  over,  as  so  much 
money  collected,  without  exposing  it  for  sale  ;  except  that  where  it 
consists  of  goli  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

[§  1411. J  The  officer,  to  whom  an  execution  against  property  is 
delivered,  must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt, 
belonging  to  the  judgment  debtor,  which  was  issued  by  a  moneyed 
corporation  to  circulate  as  money ;  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which  was 
executed  and  issued,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  coporation,  and  is  in  terms  negotiable,  or  payable 
to  the  bearer,  or  holder. 

[§  1412.]  The  interest  of  the  judgment  debtor  in  personal  property, 
subject  to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the  hands 
of  the  pledgee,  by  virtue  of  an  execution  against  property.  The 
purchaser  at  the  sale  acquires  all  the  right  and  interest  of  the  judg- 
ment debtor,  and  is  entitled  to  the  possession  of  the  property,  on 
complying  with  the  terms  and  conditions,  upon  which  the  judgment 
debtor  could  obtain  possession  thereof.  This  section  does  not  apply 
to  property,  of  which  the  judgment  debtor  is  unconditionally  entitled 
to  the  possession. 

Under  this  last  section,  the  officer  may  sell  the  interest  of  the  owner 
of  the  pledge,  while  under  the  provisions  of  the  Revised  Statutes  it 
was  held  that  the  officer  might,  upon  making  a  levy  on  pledged  prop- 
erty, take  the  same  into  his  own  possession  and  sell  the  right  and 
interest  of  the  pledgor  therein,  the  pledgee,  after  the  sale,  being 
again  entitled  to  the  possession  thereof  until  the  purchaser  redeems 
it  from  him.°  It  seems  that  in  Iowa  no  valid  levy  can  be  made  upon 
pledged  property,  by  an  officer  who  has  actual  notice  of  facts,  even 
though  the  pledge  is  unrecorded.^    It  is  a  general  rule  that  articles 

'  Ante,  §§  673  to  679.  "  =  16  Iowa,  234. 

=  1  Comstook,  20. 
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subject  to  a  lien  must  be  sold  subject  thereto,'  and  they  cannot  be 
taken  by  the  officer  into  his  possession." 

§  1680.  Promissory  notes,  bills  of  exchange,  bonds,  and  other 
cho;ies  in  actton,  cannot  be  levied  on '  (though  the  rule  is  otherwise  in 
some  of  the  states) ;  *  nor  bank  shares,  or  shares  in  a  public  library, 
nor  a  corporate  franchise.^  Yet  some  things  in  the  nature  of  ohoses 
in  action  may  pass  as  incidents,  and  be  sold  in  connection  "with  the 
property  with  which  they  are  connected ;  thus,  it  was  held  that  on  a 
levy  and  sale  of  the'  onaterials  in  a  printing  establishment,  the  sub- 
scription list  might  be  included."  The  constable  cannot  take  goods 
distrained,  or  taken  and  in  custody  of  the  sheriflf  or  any  other  con- 
stable upon  a  former  execution  or  attachment,  for  these  are  in  the 
custody  of  the  law ;'  and  goods  in  the  custody  of  the  law  are  not  even 
distrainable  for  taxes,  as  being  in  the  possession  of  the  party.'  Prop- 
erty in  the  hands  of  a  third  person  having  no  claim  or  lien  thereon,  is 
subject  to  levy."  Nor  can  the  constable  take  anything  which  cannot 
be  sold,  as  deeds,  writings,  &c.'°  But  manuscripts  which  are  the  sub- 
ject of  a  copyright  may  be  taken  on  an  execution."  And  money 
belonging  to  the  defendant,  which  the  same  or  another  constable  has 
levied,  or  raised  on  an  execution,  in  favor  of  the  defendant,  against 
another,  cannot  be  retained  or  levied  on  by  him.  Such  money  never 
having  been  paid  over  to  the  defendant,  has  not  become  his  specific 
property,  and  is,  for  that  reason,  no  more  the  subject  of  a  levy  than 
any  other  debt  due  to  him,  or  any  chose  in  action."  But  where  the 
defendant's  property  is  sold  on  an  execution,  leaving  a  surplus  after 
paying  the  amount  due  and  the  officer's  fees,  that  surplus,  while  yet 
in  the  officer's  hands,  is  the  defendant's  money,  and  liable  to  levy  and 
sale  on  a  subsequent  execution  against  the  defendant."  If  a  person 
makes  a  general  deposit  with  a  banker,  he  has  no  right  to  any  speciiic 
money  in  the  banker's  hands,  and  therefore  no  levy  can  be  made  on 
the  deposit." 

'2  E.  D.  Smith,  352.  •  1  La.  Ann.  364. 

"  1  Keyes,  569,  but  see  6  Hill,  484.  '°  See  Tidd's  Prac.  917,  and  the  cases 

54  Pa.  84.  there  cited. 

»  12  John.    220.     Id.   395.     1  Cowen,  "  3  Minn.  94. 

240.  "  6  Cowen,  494,  7.     19  Barb.  412.   14 

*  13  Cal.  15.     18  id.  436.     See  4  Minn.  How.  Pr.  R.  477.      1  Cranch.  117.      3 

407.     28  La.  Ann.  884.  Scammon,  451.     24111.243.     4  Lid.  321. 

=  9  John.  96.    24  How.  (U.  S.)  257.  Id.  481.    Id.  636. 

«  2  Watts,  111.  "  11  Barb.  345. 

'  See  Show.  173.  "  2  Kansas,  438, 

« 17  John.  128. 
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§  1681.  The  goods  of  two  joint  tenants,  or  tenants  in  common, 
may  be  taken  fof  the  separate  debt  of  one  of  them,  and  sold.  All, 
however,  which  passes  by  the  sale  is  the  interest  or  share  of  the 
individual,  and  the  purchaser  succeeds  to  his  right  as  a  tenant  in 
common,  even  where  the  officer  assumes  to  sell  the  entire  property 
as  belonging  to  the  judgment  debtor.'  If  partnership  property  be 
seized  and  sold  for  the  individual  debt  of  one  of  the  firm,  the  share 
of  such  individual  passes,  but  it  is  subject  to  the  payment  and  settle- 
ment of  the  partnership  dues;  and  the  remainder,  only,  after  dis- 
charging these,  passer  to  the  purchaser.'  The  latter  takes  them 
subject  to  an  account  between  the  partners,  and  to  the  equitable 
claim  of  the  creditors  of  the  firm.  And  it  has  been  decided  in  oiir 
courts,  that  the  possession  of  the  property  may  be  delivered  to  him  by 
the  sheriff.'  Where  the  interest  of  one  partner  in  partneship  prop- 
erty is  levied  upon  on  an  execution  against  him,  and  before  the 
expiration  of  sixty  days  an  execution  against  all  the  members  of  the 
firm  is  delivered  to  the  officer,  the  latter  is  the  prior  lien.''  But  where, 
in  the  case  of  joint  debtors,  or  of  partners,  the  entire  property  is  sold 
as  the  judgment  debtor's,  it  is  an  abuse  of  the  process,  and  not  only 
the  officer,  but  also  all  vi-ho  in  any  manner  participated  in  the  sale, 
whether  by  directing  it  or  otherwise,  are  liable  as  trespassers." 

§  1682.  A  growing  crop,  raised  annually  by  labor  or  cultivation,  as 
a  crop  of  wheat  or  corn,  is  a  chattel,  and  liable  to  be  levied  upon  by 
execution,"  unless  specially  exempted  therefrom.'  It  is,  however, 
liable  to  be  sold  upon  a  mortgage  of  the  land,  as  part  of  it.'  But 
growing  trees  and  crops,  which  are  the  natural  growth  of  the  land,  as 
grass,  or  tlio  fruit  growing  upon  the  trees,  before  their  se^'erance  from 
the  soil,  coiiGtitute  a  part  of  the  freehold,  and  are  not  liable  to  levy 
upon  a  justice's  execution,  even  where  the  defendant  in  the  execution 

'  9  John.  105.     16  id.  106,  and  note.  49  Ind.  530.       44  Cal.  355,      54  111.  29, 

15  id.  180.     2  Call.  27S.      0  Mmif.  113.  281.      49  Miss.  777.     35  Iowa,  269.    41 

2  Doug.  050.    1  Salk.  392.    4  Minn.  217.  id.  95.     14  "Wis.  125.     64  N.  Y.  471. 

20  III.  214.      32  id.  202.      10  Cal.  378.  '  24  Wend.  389.     2  Hill,  47. 

17  id.  541.     41  N.  Y.  215.      11  J.  &-Sp.  ■■  49  N.  Y.  539. 

52.      7  Gray,  416.      21  Conn.  148.      15  "  2  HiU,  49.     3  Denio,  125.     15  Barb. 

Mass.  82.     2  Ga.  73.  595.     3  Duer,  45.     2  Hilton,  319. 

'  Id.      Gow  on  Partn.  247.     12  Wend.  "  2  John.  418.     17  id.  128.     1  Denio, 

J81.     Grah.  Prac.  (2ded.)379,  3S0.     22  5.54,556.     2  id.  175.     1  Salk.  363.    28 

Cal.  194.     23  id.  495.      12  Ohio  (N.  S.)  La.  Ann.  761.     2  Sand.  205.    4  Ired.  76. 

647.     17  Ind.  463.     18  id.  270.     1  Black  '  Ante,  §  1668. 

(U.  S.)  346.     42  Tex.  34.     77  N.  C.  170.  '  2  Denio,  174.     6  Barb.  372.    16  id- 

es  id.  033.     39  Pa.  377.     29  Mich.  395.  196. 
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has  authorized  the  levy  by  parol,  or  turned  out  such  property  on  the 
execution  as  personal  property."  "Where  the  constable  sells  a  growing 
crop,  upon  an  execution,  the  purchaser  acquires  by  the  purchase,  a 
right  of  entering  upon  the  fisld  where  it  grows,  for  the  purpose  of 
securing  and  carrying  it  off;"  and  the  same  rule  prevails  where  the 
sale  is  of  any  personal  chattels  of  a  tenant,  liable  to  sale  upon  exe- 
cution, which  are  in  some  manner  connected  with  real  estate.  As  to 
grass,  one  case  holds  that  "  grass  already  grown,  and  in  a  condition  to 
be  cut,"  is  personal  estate  ; "  but  this  decision  has  not  been  followed, 
and  the  text-books  are  to  the  contrary,  holding  that  grass  that  is 
unsevered,  though  ready  to  be  mown  for  hay,  is  real  estate.*  But 
if  the  land  is  owned  by  one  person,  and  the  grass  by  another,  as 
where  he  is  a  tenant  owning  the  grass,  then  the  grass,  although 
uncut,  is  personal  property.^ 

§  1633.  A  difficulty  frequently  occurs  in  determining  the  question 
whether  certain  articles  affixed  by  the  execution  debtor  to  the  real 
estate  occupied  by  him,  are  or  are  not  liable  to  be  levied  on.  Fix- 
tures are  articles  of  personal  property  annexed  to  real  estate,  but  not 
so  as  to  be  regarded  in  law  a  constituent  portion  of  it.  Thus,  as  a  gene- 
ral rule,  a  house  or  barn,  although  built  of  lumber  and  nails,  which 
are  personal  chattels,  becomes  a  part  of  the  land  upon  which  it  is 
erected,  in  the  absence  of  any  agreement  to  the  contrary,  and  any 
chattel  which  forms  a  part  of  the  house  or  barn,  becomes  a  part  of 
the  land  itself,  and  passes  by  a  sale  of  it."  It  is  impossible  to  refer 
to  all  the  cases  on  this  subject,  or  to  state  what  have  been  called 
fixtures,  or  not,  by  them.  Some  general  rules  only  can  be  given, 
with  reference  to  such  cases,  as  are  leading  and  of  general  import- 
ance. It  is  well  said  that  all  the  cases  upon  this  subject  cannot  be 
reconciled,  and  that  perhaps,  no  rule  can  be  laid  down,  in  abstract 
term--,  which  will  furnish  a  clear  guide  in  every  case.'  But  the  remarks 
in  Tabor  v.  RoUnson "  are  sufficiently  exact  for  most  purposes.  Brown, 
J.,  there  says :  "  The  qualities  of  a  fixture  are  that  it  must  be  essen- 
tial to  the  business  of  the  erection,  and  attached  to  it  in  some  way,  or 
mechanically  fitted,  so  as,  in  ordinary  understanding,  to  make  a  part 

It 
'  1  Barb.  542.    2  John.  418.    9  Cowen,  °  1  Denio,  580 ;    and  see  27  La.  Ann. 

39.     1  Denio,  556.  628. 

"  2  John.  418.     9  id.  108,  112.  » 1  Ohio  (N.  S.)  511.    Infra. 

'  13  Maine,  377.  '  18  N.  Y.  34. 

*Swin.   934,   &c.      Toller's  Ex.  193.  =  36  Barb.  484.    Also,  S.  P.  20  Wead. 

Wentworth's  do.  155.    Ram.  on  Assets,  655,  656.     51  Barb.  45. 
200. 
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of  the  building  itself.  It  must  be  permanently  attached,  or  the  com- 
ponent parts  of  some  erection,  structure  or  machine,  which  is  attached 
to  the  freehold,  and  without  which  the  erection,  structure  or  machine 
would  be  imperfect  and  incomplete.  Physical  annexation  is  not  indis- 
pensable. Ponderous  articles  may  be  annexed  by  force  of  their  own 
weight,  and  many  others  might  be  enumerated  which  are  really  port- 
able and  movable,  and  are  moved  about,  from  time  to  time,  and 
which  are  nevertheless  a  part  of  the  freehold.  For  example,  rails 
upon  a  farm,  the  keys  and  padlocks  upon  buildings,"  &c.  He  might 
have  added  the  doors  and  blinds  of  a  house ;  potash  kettles  set  in  an 
arch ;  a  mill  chain,  dogs  and  bars  used  in  a  saw-mill,  and  other 
instances.'  A  more  recent  case  in  the  New  York  Court  of  Appeals 
(40  N.  Y.  288),  seems  to  approve  of  the  definitions  of  what  is  a  fix- 
ture in  1  Ohio  (N.  S.),  511,  which  are  as  follows:  "1st.  Actual 
annexation  to  the  realty,  or  something  appurtenant  thereto.  2d. 
Appropriation  to  the  use  or  purpose  of  that  part  of  the  realty  with 
which  it  is  coimected.  3d.  The  intention  of  the  party  making  the 
annexation,  to  make  the  article  a  permanent  accession  to  the  free- 
hold, this  intention  being  inferred  from  the  nature  of  the  article 
affixed,  the  relation  and  ■sitvMion  of  the  party  making  the  annexation, 
the  structure  and  mode  of  annexation,  and  the  purpose  or  use  for 
which  the  annexation  has  been  made.""  A  fixture  is  an  article 
which  was  a  chattel,  but  which,  by  being  physically  annexed  or 
affixed  to  the  realty,  becomes  accessory  to  it,  and  part  and  parcel 
of  it."  It  may  not  be  necessary  to  add,  and  yet  it  may  be  well  to 
say  that  whatever  is  a  fixture  is  not  liable  to  be  levied  on  by  execu- 
tion from  a  justice's  court,  but  that  anything  which  is  not,  and  which 
a  tenant,  or  those  who  put  it  on  the  place,  had  the  right  to  remove, 
is  personal  property,  and  as  such,  may  be  levied  on  by  virtue  of  such 
an  execution.'  It  may  also  be  added,  that  agreements  between 
parties  may  sometimes  control  to  prevent  that  from  being  a  fixture 
that  would  otherwise  be  regarded  as  such.*  As  where  one  erects  a 
building  on  the  land  of  another ;  if  there  be  no  agreement,  it 
becomes  a  fixture,  and  belongs  to  the  owner  of  the  soil;  but  the 

'  See  20  Wend.  636,  &c.,  for  an  enu-  =  11  Barb.  54.     18  Ind.  231.     1  Salk. 

meration ;  also,   11  Barb.  43,  and  the      368.     4  B.  &  Al.  206. 
various  works  on  Fixtures.  *  1  Hill,  176.     20  N.  T.  344.    35  id. 

*  66  N.  Y.  489.     50  How.  Pr.  51.     4      279.     14  Barb.  662.      14  Cal.  59.     15 
Mete.  (Mass.)  314.    48  N.  Y.  278.  Ind.  357.     9  Hun,  452.     53  N.  Y.  377., 

S.  C.  13  Am.  R.  537.     75  N.  Y.  542. 
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agreement  of  the  parties  may  control  this,  and  make  the  building 
personal  property.' 

Questions  relative  to  fixtures  arise  between  landlord  and  tenant, 
vendor  and  vendee,  heir  and  executor,  and  mortgager  and  mort- 
gagee.'' 

Between  landlord  and  tenant,  the  claim  to  have  articles  considered 
as  personal  property  is  received  with  the  greatest  latitude  and  indul- 
gence.' All  erections  by  the  latter,  for  the  purposes  of  trade  or 
manufactures,  though  fixed  to  the  freehold,  are  considered  as  his 
personal  property,  and,  aS  such,  may  be  removed  by  him  during  his 
term,  or  be  made  available  to  his  creditors  on  execution.'  The  ques- 
tion whether  the  tenant  may  remove  these  after  the  expiration  of 
his  tenancy  is  not  settled  in  New  York,  though  the  burthen  of  the 
decisions  is  that  they  may  be.'  In  California  it  is  held  that  they 
cannot  be  removed  after  forfeiture  or  re-entry  for  condition  broken ; " 
while  there  seems  no  question  of  the  tenant's  right  of  removal  within 
a  reasonable  time  after  its  termination,  wher&  the  tenancy  was  of 
uncertain  duration,  and  determinable  by  the  will  of  the  landlord  or 
the  happening  of  some  event  over  which  the  tenant  had  no  control.' 
It  is  held,  in  Indiana,  that  fixtures  left  by  the  tenant  at  the  expiration 
of  his  term  are  presumed  to  have  been  abandoned,  but  that  it  may 
be  shown  that  they  were  left  under  an  agreement  that  they  might  be 
removed  at  a  subsequent  time.°  In  those  cases  where  the  fixtures 
belong  to  the  tenant,  on  his  death  they  go  to  his  executors  or 
administrators  ;  and  by  a  conveyance  they  pass  to  his  vendee.  Many 
articles  which  would  be  considered  personal  chattels  as  between  land- 
lord and  tenant,  would  be  deemed  fixtures  as  between  individuals 
standing  in  a  different  relation  to  each  other.  It  has  been  held  that 
a  tenant  may  remove  all  chimney  pieces,  and  wainscot  put  up  by 
himself.  So  of  beds  fastened  to  the  ceiling  with  ropes,  or  even 
where  they  are  nailed.  So,  he  may  remove  all  such  things  put  up  by 
him  as  are  necessary  for  trade,  such  as  brewing-  utensils,  bark  mills, 
furnaces,  coppers,  fire  engines,  &c.,  &c.  f  also  gas  fixtures  and  sitting 

'  1  Hill,   176.      1  Comstock,  564.     3  '  19  N.  Y.  238.     7  Barb.  266.    10  id 

Keyes,  349.     1  Transcript,  355.  496.  1  Daly,  325. 

"  11  Barb.  52.  "  8  Cal.  36. 

'gCaLlig.     3  East,  51.     11  Barb.  56.  Terrard  on  Pixtures,  162,  207.    19 

*  20  John.  29.    19  N.  T.  234.    10  Barb.  N.  T.  238. 

496.    11  id.  61.    33  id.  410.    1  Duer,  °  7  Ind.  30. 

363.  '  See  reference  to  cases  in  20  Wend. 

636.    5  Cowen,  323. 
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stools  in  a  shop  or  store;'  a  pump  placcfl  in  a  wellf  a  steam  engine 
and  pump  ;"  distilling  machinery,  such  as  pipes,  stills,  &c. ;'  a  build- 
ing which  it  was  agreed  might  be  removed;^  a  cider  mill  and  press;' 
hop-poles ;'  engines  and  machinery  in  a  mill,  though  firmly  fixed  to 
the  building ;'  wine  plants  growing  upon  a  farm,  and  that  have  been 
placed  there  by  a  tenant,"  and  other  similar  cases  of  fixtures  which  he 
has  erected  or  put  on  the  place,  and  by  which  he  not  only  enjoys  the 
profit  of  the  estate,  but  carries  on  a  species  of  trade ;  and  yet,  if  the 
owner  of  the  freehold  put  them  up,  and  sell  the  latid,  the  vendee  , 
receives  a  title  to  them,  unless  they  are  reserved.'"  There  is  some 
question  over  the  case  of  fixtures  erected  by  a  tenant  for  other  pur- 
poses than  for  ornament,  domestic  use,  or  carrying  on  a  trade,  though 
it  seems  that  even  such  may  be  removed  like  the  others  of  which  we 
have  spoken."  It  is  held  in  New  York,  that  a  shanty  erected  on  land 
by  a  tenant,  for  the  occupancy  of  himself  and  family,  cannot  be 
removed,  in  the  absence  of  an  agreement  that  it  may  be  done ;"'  while 
a  doubt  was  expressed  as  to  a  building  erected  by  a  tenant  for  trade 
purposes,  consisting  of  a  "balloon"  frame  set  upon  posts  extending 
into  the  ground,  with  a  fence  fastened  to  the  corners.'"  If  a  party 
who  has  bought  land  upon  execution,  erect  temporary  buildings 
thereon,  which  he  removes,  and  the  land  is  subsequently  redeemed, 
he  is  not  liable  for  removing  the  buildings  therefrom.'"  There  is  a 
stronger  tendency  to  consider  fixtures  for  the  purposes  of  trade  as 
mere  personal  property,  than  when  erected  for  those  of  an  agricul- 
tural or  domestic  character.'^  Thug,  machinery  put  into  a  building 
for  the  purposes  of  trade,  although  bedded  in  .the  ground,  yet,  if  so 
attached  to  the  building  as  to  be  capable  of  removal,  will  not  pass 
upon  a  sale  of  the  real  estate  upon  execution,  but  would  be  liable  to 
levy  upon  execution  as  personal  property." 

As  between  vendor  and  vendee  and  mortgagor  and  mortgagee,  the 
rule  is  the  same,"  and  that  rule  is  that  whatever  is  fixed  to  the  free- 


'  1  Dner,  363.     1  Daly,  487.  79  Pa.  '°  6  Cowen,  665. 

403.    40  Mo.  91.  "  12  "Wis.  170. 

="  7  Ind.  30.     6  Bing.  437.  "^  1  E.  D.  Smith,  611. 

"  14  Oal.  .^9.  ''  16  Iowa,  590.     See  102  Mass.  193. 

"  24  in.  512.  »  10  Cal.  435.      ' 

M2  Wis.  587.  ">  11  Barb.  54.     20  Wend.  655.    2  Pet. 

=  20  John.  29.  (TJ.  S.)  137. 

'  36  Vermont,  261.  "  5  Denio,  527.     But  see  66  N.  T.  489. 

*  1  Denio,  92.     Also,  33  Barb.  410.  "  2  Kern.  174.     19  Barb.  317.     35  id.^ 

"  46  Barb.  278.  58.    26  111.  392.     66  N.  Y.  489. 
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hold,  becomes  a  part  of  it,'  and  this  whether  the  fixture  is  placed  on 
the  land  before  or  after  the  giving  of  the  mortgage,  in  the  case  of 
mortgagor  and  mortgagee,^  or,  in  the  case  of  a  sale,  where  they  are 
affixed  by  the  vendor  holding  under  a  contract  of  purchase.'  Under 
this  rule,  machinery  placed  in  a  mill,  such  as  stones,  wheels,  sa.ws, 
engines,  boilers,  conveyers,  and  other  machinery ; '  a  statue  erected 
as  an  ornament  to  grounda;°  hop-poles  though  temporarily  taken 
down  for  the  purpose  of  removing  the  crop,  and  piled  up  and  wait- 
ing the  next  season's  use  ; "  hop-roots,  rooted  in  the  ground ; '  rails, 
constituting  part  of  tlie  farm  fence,  although  temporarily  laid  up  in 
piles ;  °  a  furnace  so  placed  in  a  house  that  it  cannot  be  removed 
without  disturbing  the  brick  work  of  the  house  adjoining  the  furnace, 
and,  probably,  causing  a  portion  of  the  ceiling  to  fall ; "  shelves, 
drawers  and  counter-tables  put  up  by  the  owner  to  fit  a  building  for 
the  uses  of  a  dry  goods  and  grocery  store,  and  without  which  the 
building  was  not  adapted  to  the  business ;  "  the  manure  made  on  a 
farm  in  the  ordinary  course  of  farming  (even  as  against  the  tenant 
who  has  rented  it  for  agricultural  purposes) ; "  and  other  similar 
erections,  machinery,  or  incidents  to  the  real  estate,  are  fixtures,  and 
pass  with  the  real  estate ;  they  are  therefore  not  liable  to  be  levied 
on  by  virtue  of  a  justice's  execution.  But  a  stove  put  up  in  a  house, 
although  the  house  has  no  fireplace,  was  held  not  a  fixture,  and  the 
title  thereto  does  not  pass  by  sale  of  the  house."  Manure  made  in  a 
livery  stable,  or  in  any  manner  not  connected  with  agriculture,  or  in 
the  course  of  husbandry  is  not  a  fixture,  and  does  not  pass  with  the 
land."  In  other  instances,  erections  or  machinery,  or  other  property, 
are  held  not  to  be  fixtures,  viz. :  The  straw  of  wheat  raised  on  a 
farm,  and  claimed  to  belong  to  it  for  the  purposes  of  manure ; "  hops 
growing  and  maturing  on  the  vines,  which  are  produced  by  annual 


>  19  Barb.  320.     6  Cowen,   665.     17  '  2  Hill,  142.    4  Greene  (Iowa),  146. 

Abbott,  360.     75N.Y.  542.     66  id.  489.  Id.  304.     See  3  id.  220.    46  lU.  163.     43 

"  19  Barb.  320.     10  Cal.  258.  N.  H.  306. 

=  26  111.  392.  "  4  E.  D.  Smith,  273. 

*  19  Barb.  317.     9  Cal.  119.     10  id.  =°  36  Barb.  483. 

258.     24  111.  512.     26  id.  392.     48  N.  Y.  "  15  Wend.   169.     2  HiU,   142.     17 

278.    43  Pa.  521.     28  Me.  545.    43  N.  How.  Pr.  R   189. 

H.  390.     108  Mass.  78.  "  24  Wend.  191. 

6  2  Kern.  170.  "  1'^  How.  Pr.  R.  190  and  refs.     6  Me. 

.  I  Kei-n.'  123.  222.     30  N.  H.  558.     112  Mass.  382. 

'  52  Barb.  482.    A.nd  see  46  Barb.  278.  "  22  Barb.  568.^. 
39  111.  28. 
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cultivation ; '  gas  fixtures,  affixed  to  a  gas  pipe ; "  lamps,  gas  chande- 
liers, pendant  gas  burners,  candelabra,  scones,  brackets,  and  the 
various  contrivances  for  lighting  houses  by  means  of  candles  oil  or 
other  fluids,  or  gas;"  looms  placed  on  the  floors  of  a  factory,  and  fas- 
tened by  screws  merely  for  keeping  them  in  their  places,  and  iu  a 
steady  position  during  their  operation  and  working,  which  is  by  means 
of  a  band  carried  by  fixed  machinery;*  (indeed,  such  machinery  is 
nov/  generally  treated  as  not  a  fixture.)' 

As  between  the  heir  and  executor  or  administrator  of  an  estate,  the 
same  rule  applies,  substantially,  as  in  case  of  vendor  and  vendee,  and 
mortgagor  and  mortgagee."  The  Revised  Statutes  have  adopted  these 
provisions  : '  "  The  following  property  shall  be  deemed  assets,  and 
shall  go  to  the  executors  or  administrators,  to  be  applied  and  distributed 
as  part  of  the  personal  estate  of  their  testator  or  intestate,  and  shall  be 
included  in  the  inventory  thereof.  *  *  *  * 

(4.)  Things  annexed  to  the  freehold,  or  to  any  building,  for  the  pur- 
pose of  trade  or  manufacture,  and  not  fixed  into  the  wall  of  a  house, 
so  as  to  be  essential  to  its  support.  *  *  *  Things  annexed 
to  the  freehold,  or  to  any  building,  shall  not  go  to  the  executor,  but 
shall  descend  with  the  freehold  to  the  heirs  or  devisees,  except'  such 
fixtures  as  are  mentioned  in  the  fourth  subdivision  of  the  last  section." 

Under  this  statute,  which  is  a  sort  of  legislative  settlement  of 
several  vexed  questions  relative  to  fixtures,  it  is  held  that  the  machin- 
ery in  a  factory,  and  a  pump  and  pipe,  balances  and  scales,  and  a 
beer  pump,  where  not  annexed  to  the  freehold,  are  assets  that  belong 
to  the  personal  estate ;  °  while  the  water  wheels,  running  gear,  and 
bolting  apparatus  of  a  flouring  mill,  with  its  similar  fixtures  and  cor- 
responding ones  (so  far  as  they  exist),  in  a  cotton  factory,  belong  to 
the  realty.^ 

§  1684.  In  order  to  authorize  a  levy  upon  property,  it  is  not  neces- 
sary that  the  ostensible  title  be  in  the  defendant  in  the  execution.  It 
is  of  very  frequent  occurrence  that  a  debtor  conveys  away  his  prop- 
erty for  the  mere  purpose  of  placing  it  out  of  the  reach  of  his  creditors, 
and  if  he  does  this,  the  law  regards  the  title  of  the  property  unchanged, 

'36  Barb.  415.  '46  Barb.    242.     But  see  26  Gratt. 

»  1  Daly,  487.     79  Pa.  403.  (Va.)  752.     S.  C.  21  Am.  R.  323. 

=  40  Mo.  91.      Referring  to  1  Duer,  '  18  N.  Y.  28.     20  id.  344. 

363.     4  Gray,  256.     10  Rich.  (S.  C.)  135.  '  2  R.  S.  83,  §  6.     3  id.  (Banks'  5th, 

9  Casey,  522.     33  Pa.  522.  ed.)  169,  170. 

*  18  N.  Y.  28.  «  20  ■We^d.  636.    1  Barb.  372. 

'  10  Paige,  158.    11  Barb.  43. 
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as  against  his  creditors.  The  rule  is  embodied  in  the  following  pro- 
visions of  the  Revised  Statutes  :'  "  §  5.  Every  sale  made  by  a  vendor, 
of  goods  and  chattels  in  his  possession,  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  acco'tapanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mortgaged  or  assigned,  shall 
be  presumed  to  be  fraudulent  and  void,  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith ;  and  shall  be  conclusive  evidence 
of  fraud,  unless  it  shall  be  made  to  appear,  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment,  that  the  same  was  made  in 
good  faith  and  without  any  intent  to  defraud  such  creditors  or  pur- 
chasers." 

"  [§  4.J  The  question  of  fraudulent  intent  in  all  cases  arising  under 
tho  provisions  of  this  chapter  shall  be  deemed  a  question  of  fact  and 
not  of  law.  *  *  "  Subsequent  statutes  provide  for  the  filing  and 
registry  of  personal  mortgages,  and  that  they,  unless  "  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged,  shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagee,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage  or  a 
true  copy  thereof  shall  be  filed,"  as  directed  in  these  acts.'' 

§  1685.  These  provisions  have  given  rise  to  many  questions  and 
decisions.  The  most  of  these  questions  are  disposed  of  by  the  express 
reading  of  the  statutes,  and  are  in  accordance  therewith,  and  need  not 
be  particularly  referred  to.  Others  may  be  mentioned.  It  is  held 
that,  in  the  absence  of  evidence  or  circumstances  showing  the  con- 
trary, the  law  raises  the  presumption  of  fraud;"  but  that  when  any 
evidence  or  circumstances  in  explanation  are  given,  the  question  is 
one  of  fact  for  the  jury,  whose  verdict  is  conclusive.^  This  evidence 
or  these  circumstances  must  show,  in  the  case  of  a  mortgage,  that  the 
debt  was  a  valid  one,  and  that  to  secure  it  was  the  sole  object  for 


'  2  R.  S.  136,  §  5 ;   137,  §  4.     3  id.  171.     4  CjmstocK,  582.     28  Barb.  100. 

(Banks'  5th  ed.)  222,  225.  Also  29  Cal.  466. 

"Lawsof  1833,cli.  279,  §9.     Id.  1849,  *  23  Wend.  653.     1  HiU,  467.     4  id. 

ch.  315.     3  R.  S.  (Banks'  5th  ed.)  235,  272.    1  Comstock,  496.     4  id.  303.     19 

&e.    Ante.  §§  614  and  615.  N.  Y.  123.     32  id.  293.     12  Barb.  530. 

'  15  Wend.  212.     19  id.  444.     23  id.  28  id.  100.     6  Duer,  82.     5  Hun,  277. 

653.    4  HilL  433.    6  id.  433.    4  Denio,  71  N.  Y.  71. 
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which  it  was  given.'  If  the  debt  or  consideration  is  proven,  the 
intent  is  presumed  to  have  boon  a  proper  one,  in  the  absence  of  evi- 
dence that  there  were  other  creditors.'  But  where  there  is  no  proof  of 
consideration,  there  is  nothing  to  submit  to  the  jury,  as  there  could  be 
no  good  faith  in  the  transfer  vrhcre  no  consideration  passed,' 

§  1686.  The  question  of  fraud,  resulting  from  possession  by  the 
^  debtor,  may  arise  in  various  other  ways  than  between  mortgagees  and 
creditors.  Thus,  whero  a  plaintiff  buys  property  sold  under  his  execu- 
tion, and  leaves  it  in  the  possession  of  the  defendant,  without  a:iy 
good  excuse  shown,  the  sale  is  void  as  against  creditors  of  the  defend- 
ant, notwithstanding  the  plaintiff  subsequently,  and  before  levy  under 
other  executions,  reduces  the  property  to  his  actual  possession,  and 
yet  it  is  good  against  the  party,  his  executors  and  administrators.' 
If  a  mortgagee  agrees  that  the  mortgagor  may  remain  in  possession, 
selling  the  goods  covered  by  the  mortgage  from  time  to  time,  paying 
over  the  proceeds  to  the  mortgagor,  this  does  not  render  the  mortgage 
fraudulent  per  se.     It  raises  a  question  for  the  jury.' 

§  1687.  Your  being  in  possession  of  my  goods  does  not  expose  them 
to  execution  against  you,  though  you  may  be  the  reputed  owner,  unless 
there  be  some  fraudulent  or  deceptive  purpose  shown,  or  implied  from 
the  circumstances  of  the  case,"  nor  does  my  knowing  of  a  judgment 
against  the  vendor  render  my  purchase  of  him  void,  unless  I  act 
fraudulently,'  though  it  is  void  if  I  purchase  with  a  view  to  defeat  the 
judgment.'  And  where  the  purchaser,  under  an  execution,  is  not  the 
creditor,  but  some  third  person,  who  purchases  bona  fide,  his  leaving 
the  goods  in  the  debtor's  hands  is  not  fraudulent."  So,  if  the  prop- 
erty be  ponderous  or  fixed  to  the  freehold,  and  possession  be  taken 
from  the  debtor  within  a  reasonable  or  convenient  time,  its  remaining 
in  the  debtor's  hands  is  not,  under  these  circumstanced,  evidence  of 
fraud.'"  Purchasers  of  mortgaged  chattels,  with  actual  knowledge  of 
the  existence  of  the  mortgage,  are  not  purchasers  in  good  faith."  A 
construction  or  secret  delivery  by  the  vendor  to  the  vendee  of  chattels 
is  insufficient  to  pass  the  title  as  against  creditors  of  the  vendor." 

,      '  1  Hill,  467.     4  id.  271.    4  Comstock,  "  28  N.  Y.  360.    32  id.  283.    But  see 

so:       6  Duer,  9fi.  16  Hun,  458. 

'8  Barb.  266.  '  19  John.  197. 

=  4  Denio,  171, 174,  175.     3  Comstock,  '  8  John.  446. 

310.     28  Barb.  100.     But  see  32  N.  Y.  "  12  John.  320.     Supra,  J  674. 

629  »  9  John.  135.     Infra,  §  1692. 

*  21  Wend.  169.    See  15  John.  430,  and  *  2  John.  418.     Infra,  §  1692. 

note.    7  Daly,  550.  "  28  N.  Y.  271. 

'"  51  How.  Pr.  75.    10  J.  &  Sp.  49. 


Triai  op  Claim  to  Property.  1029 

§  1688.  A  very  usual  impediment,  in  the  way  of  executions  is,  that 
which  is  created  by  an  assignment  of  the  debtor's  property,  in  trust 
for  the  benefit  of  the  creditors,  before  the  levy  of  the  execution. 
This  results  from  the  principle,  which  is  well  settled,  that  a  debtor  in 
failing  circumstances,  may  prefer  one  creditor  or  class  of  creditors  over 
another,  and  that  such  preference  will  protect  his  property  from  being 
levied  on  at  the  suit  of  a  judgment  creditor,  whose  execution  is  issued 
subsequently  to  the  assignment.'  The  validity  of  such  an  assignment 
is  only  recognized,  however,  where  it  is  fair  and  without  fraud,  and 
in  pursuance  of  the  statute."  If  not  of  the  latter  character,  it  is  void, 
both  in  law  and  in  equity ;  and  the  plaintiff  in  the  execution  may 
either  treat  it  as  such  and  levy,  notwithstanding  the  assignment,  or, 
as  is  more  usual,  may  bring  his  action  to  remove  the  fraudulent 
obstruction.  And  this  latter  remedy  is  the  safer  and  better  one. 
The  plaa  of  this  work  will  not  permit  even  an  allusion  to  the  many 
distinctions  which  have  grown  out  of  the  application  of  this  rule,  and 
with  which  the  reports,  chiefly  in  equity,  of  our  own  state  and  those 
of  our  sister  states  abound.  The  reader  will  iind  them  fully  discussed 
by  Chancellor  Kent,  in  his  commentaries,  vol.  2,  p.  530,  532 ;  and  by 
Mr.  Angell,  or  by  Bishop,  or  Keily,  in  their  more  recent  works  on  this 
subject.' 

§  1689.  For  the  same  reason,  also,  which  protects  the  judgment 
creditor  from  the  fraud  of  his  debtor,  the  former  will  not  be  allowed 
to  avail  himself  of  the  fraud  of  the  latter  to  satisfy  his  execution. 
Thus,  where  a  debtor  confesses  a  judgment,  and,  afterward,  fraudu- 
lently purchases  and  procures  to  be  delivered,  goods,  without  paying 
for  them,  with  intent  to  subject  them  to  the  execution  of  the  judg- 
ment creditor,  the  title  of  the  goods  does  not  become  vested  in  the 
purchaser,  and  they  therefore  cannot  be  taken  on  an  execution  against 
him  ;  and,  in  such  a  case,  a  court  of  equity  will  direct  the  goods  to 
be  restored  to  the  seller." 

§  1690.  In  New  York,  and  some  of  the  other  states,  if  the  goods 
seized  by  a  constable  on  execution  are  claimed  as  belonging  to  some 
one  other  than  the  debtor,  or  if  he  have  reasonable  ground  of  doubt 
as  to  the  ownership  of  the  property,  ho  is  bound,  if  no  indemnity  be 

'  7  Cowen,  735.     2  John.  Ch.  307,  and      5.     Laws  of  1S77,  chap.  466.     Amended 
many  subsequent  cases  ;  but,  qnere,  as      Laws  1878,  chap.  318. 
to  the  eflfect  in  such  cases  of  the  U.  S.  =  Also,  18  Wend.  353.     See  35  Barb. 

bankrapt  law.  384. 

» 39  N.  Y.  569.     5  Hun,  643.     1  Sheld.  ■"  15  John.  147.     1  Paig-e,  492.     2  id. 
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tendered  by  the  creditor,  to  call  a  jury  and  try  the  title.'  If  they 
find  the  goods  are  not  the  debtor's,  the  execution  may  be  returned, 
no  goods  found,  a,nd.  the  constable  is  justified  in  making  that  return 
unless  an  indemnity  be  tendered.  If  it  be  he  is  bound  to  proceed, 
notwithstanding  the  finding  of  the  jury.  But  the  creditor  is  not 
bound  to  tender  a  bond  of  indemnity  until  after  the  jury  have  passed 
upon  the  question  of  property;  and  an  officer  acts  at  his  peril  in 
making  a  return  of  no  goods  found  under  any  other  circumstances ; 
and  even  the  declaration  of  the  creditor,  or  his  attorney,  that  he  would 
sell,  let  the  jury  find  as  they  would,  does  not  dispense  with  the  neces- 
sity of  calling  a  jury.''  if  the  finding  of  the  jury  be  that  the  goods 
are  the  debtor's,  this  will  not  protect  the  constable  from  an  action  of 
trespass  for  the  goods  at  the  suit  of  the  claimant,  though  it  may  be 
given  in  evidence  to  mitigate  damages,  or  for  the  purpose  of  showing 
that  he  has  not  acted  maliciously.^ 

§  1691.  The  constable  may  avoid  the  necessity  of  calling  a  jury,  by 
taking  from  the  party  a  bond  of  indemnity  in  the  first  instance,  if  he 
is  willing  to  give  it  ;*  if  not,  the  constable  should  proceed  to  try  the 
title  in  the  manner  above  mentioned.  Where  there  is  any  doubt,  the 
constable,  for  his  own  safety,  should  not  sell  the  projjerty  without  first 
obtaining  an  indemnity ;  and  this,  more  especially,  because  the  law 
will  not  imply  any  promise  of  indemnity  from  the  creditor ;  and  the 
constable  would,  otherwise,  be  without  any  remedy,  except  the  Hiere 
recovery  back  of  the  money  which  he  pays  over  to  the  creditor,  upon 
a  sale  of  the  wrong  goods,  where  their  value  is  recovered  by  the  owner 
against  him."  The  boiid  may  be  given  either  before  or  after  a  levy  is 
made,"  and  can  be  in  the  following  form : 

"  Know  all  men  by  these  presents,  that  we  and  ,  are 

held  and  firmly  bound  unto  ,  a  constable  of  the  county  of  , 

in  the  sum  of  dollars  {doiMe  the  valus  of  the  goods),  to  be  paid  to  the 

said  ,  or  to  his  certain  attorney,  to  which  payment,  well  and 

truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  .and  severally,  firmly  by  these  presents.  Sealed  with 
our  seals. 

"  Dated  the  day  of  ,  A.  D.  18     . 


'  7  Wend.  236,  238.    10  Jolin.  98.    8  '5  Denio,  203.     1  HaU,  595. 

Cowen,  65.  » 1  Camp.  343.     2  id.  452, 

=  15  John.  147.    8  Cowen,  65.  » 18  N.  Y.  115. 
=  10  John.  98.     15  id.  147.     8  id.  185. 
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,     "  "Whereas  the  said  ,  as  constable  as  aforesaid,  by  virtue  of  a 

certain  execution,  issued  by  ,  Esq.,  one  of  the  justices  of  the 

peace  of  the  said  county,  against  ,  in  favor  of  the  said  , 

for  dollars  damages  and  dollars  costs,  hath  seized,  or  is 

about  to  levy  the  same  execution  upon  ,  now  or  lately  in  posses- 

sion of  the  said  ,  with  intent  to  sell  the  same,  in  order  to  satisfy 

the  said  execution ;  now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  said  shall,  at  all  times,  and  forever  hereafter, 

keep  the  said  harmless  and  indemnified  of,  from  and  against 

all  damages,  costs,  charges,  trouble  and  expense,  of  what  nature 
soever,  which  he  maybe  put  to,  sustain  or  suffer,  by  reason  of  such  levy 
and  sale,  or  either,  then  this  obligation  to  be  void,  or  otherwise  of 
force.  "  .  [l.  s.] 

.  [L.  S.1 
"  Sealed  and  delivered  in  presence  of 

As  to  the  liability  on  such  a  bond,  see  44  Barb.  209. 

This  bond,  or  any  other  contract  of  indemnity,  will  be  valid  and 
binding,  wherever  there  is  the  least  possible  doubt  as  to  the  title  to 
the  goods ;  but  where  there  is  no  pretence  to  seize  them,  and  all  par- 
ties, including  the  constable,  must  know  that  they  are  wrongdoers, 
probably  no  indemnity  can  bind ;  for  an  engagement  to  indemnify  a^ 
man  for  what  he  must  of  necessity  know  to  be  a  trespass,  is  upon  an 
illegal  consideration,  and  therefore  void.- 

[§  1691a.J  If,  after  diligent  inquiry,  no  goods  can  be  found,  the  con- 
stable is  blameless,  even  though  there  be,  in  fact,  goods  and  chattels 
sufficient.  Accordingly,  in  an  action  against  him  for  the  neglect,  he 
may  show  in  his  defense,  an  inquiry  of  the  neighbors,  or  other  proper 
persons,  with  their  answers,  touching  the  goods,  as  well  as  other  acts 
of  his,  in  searching  for  property,  for  this  goes  to  negative  the  charge 
of  negligence.^ 

§  1692.  The  Code  requires  that  the  constable,  after  a  levy,  shall 
immediately  give  notice  of  the  sale  of  the  goods  and  chattels  levied 
on.'  Still,  a  delay  in  this  respect,  on  the  constable's  own  motion, 
where  the  plaintiff  in  the  execution  does  nothing  to  direct  or  sanction 
it  beyond  a  mere  acquiescence,  will  not  affect  the  priority  of  the  exe- 
cution over  a  subsequent  one,  or  render  it  dormant.'    But  if  goods 

'  See  17  John.  142.  '  5  Cowen,   390.     12  Wend.   404.    6 

« 1  Conn.  R.  387.  Hill,  232. 

'  Code  Civil  Proc.  §  3029. 
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levied  upon,  either  by  a  slieriif  or  constable,  lie  without  sale  an 
unreasonable  time  in  the  defendant's  possession,  with  the  consent  of 
the  plaintiff,  the  levy  is  void,  and  the  goods  are  subject  to  a  junior 
execution ;  as  where  the  sheriff  levied  upon  goods,  and,  with  the 
plaintiff's  assent,  suffered  them  thus  to  lie  for  one  whole  year.'  And 
the  mere  act  of  leaving  goods  levied  on  in  the  possession  of  the  defend- 
ant, is,  when  unexplained,  privia  facie  evidence  of  fraud.''  But  if  all 
the  possession  is  taken  of  which  the  thing  is  capable,  or  conveniently 
susceptible,  this  is  enough ;  as  of  standing  corn,  which  may  be  left  in 
the  field,  or  ponderous  articles  which  may  remain  with  the  defendant 
till  a  sale.'  And  though  goods  levied  upon  are  left  with  the  defend- 
ant, and  suffer  to  lie  an  unreasonable  time  before  sale,  yet  if  they  are 
in  tact  sold  to  a  bona  fide  purchaser,  a  junior  execution  cannot  then 
take  them.^ 

§  1693.  In  these  cases  of  conflicting  executions,  if  the  constable 
who  made  the  first  levy,  sue  the  constable  who  made  the  second 
levy,  under  the  junior  execution,  the  latter  may,  in  his  defense,  show 
fraud  in  the  first  judgment  and  execution,  equally  as  if  the  creditor 
upon  the  first  execution  had  himself  been  plaintiff.*  The  rule  is,  that 
wherever  the  senior  execution,  or  the  levy  thereupon  is  fraudulent,  a 
junior  execution  may  take  the  goods  levied  upon,  and  the  first  execu- 
tion utterly  loses  its  priority,  and  is  considered  as  void  and  of  no 
effect,  from  whatever  court  it  issued.  Fraud  being,  in  general,  not 
susceptible  of  positive  proof,  its  very  nature  presupposing  conceal- 
ment, the  law  seizes  on  certain  indicia,  which  usually  accompany  an 
intention  to  deceive,  and  considers  them,  unless  very  fully  explained, 
as  equivalent  to  proof  of  actual  fraud.  Besides,  it  is  unreasonable 
that  one  creditor,  who  has  levied  upon  goods,  should  use  his  priority 
to  the  delay  or  injury  of  others  seeking  the  same  remedy.  He  ought, 
therefore,  to  conclude  the  levy  by  a  sale  in  a  reasonable  time,  or  lose 
his  priority.  Pursuant  to  these  principles,  in  addition  to  the  cases 
already  mentioned,  it  has  been  decided  that  an  execution  loses  its 
priority  in  the  following  cases:  Where  the  plaintiff  instructs  the 
sheriff  to  delay  the  execution  aftei  seizure,  or  agrees  to  let  the  execu- 
sleep  in  the  sheriff's  hands;"  where  the  creditor   consents  to  leave 

'  11  John.  110 ;   also  S.  P.      14  Ohio  '  14  John.  222.     See  E.  D.  Smith,  399. 

(N.  S.)  18.       31  m.  120.       23  Ind.  170.  2  Corns.  456.     Supra,  §  1687. 

7  Cal.  549.     12  Iowa,  330.     10  id.  360.  '  15  John.  428. 

"  15  John.  430.  •  8  John.  20.     3  E.  D.  Smith,  399. 

=  2  John.  418.    Supra,  §  1687. 
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the  goods  in  the  possession  of  the  defendant,  without  a  receiptor,  and 
the  debtor  goes  on  and  uses  them  as  before ;  or  where  he  leaves  them 
in  the  defendant's  possession  without  a  receiptor,  whether  the  defend- 
ant use  them  or  not;'  where  the  creditor  gets  the  sheriff  to  levy,  but 
will  not  suffer  him  to  proceed  further,  leaving  the  defendant  in  pos- 
session ;"  where  the  owner,  after  levy,  is  to  keep  possession  on  certain 
terms ;'  where  the  plaintiff's  attorney  tells  the  sheriff  to  use  the 
defendant  kindly,  and  not  take  any  of  his  household  goods,  for 
another  will  shortly  pay  the  debt,  and  the  sheriff  levies,  leaving  the 
goods  with  the  defendant  ;J  where  the  party  tells  the  sheriflf  on  deliv- 
ering the  execution,  "  you  must  let  it  lie,  it  requires  no  haste ; " ' 
where  the  creditor  gives  the  debtor  permission  to  use  part  of  the 
property  levied  on  ;  or  permits  provisions  levied  on,  to  remain  with 
the  debtor,  and  be  consumed  by  his  family ;"  where  the  plaintiff  gives 
his  execution  to  the  sheriff,  telling  him  to  make  a  levy,  but  do  noth- 
ing till  further  notice,'  or  unless  forced  to  do  so  by  subsequent  judg- 
ments,'' or  until  ordered,  unless  crowded  by  younger  executions,  but 
by  no  means  to  let  his  execution  lose  its  preference,"  or  to  keep  the 
levy  a  secret  and  not  let  it  be  known  to  the  debtor,'"  or  to  levy  merely 
for  the  purpose  of  securing  a  preference,  and  to  leave  the  debtor  in 
possession  of  the  property  seized,"  and  in  similar  cases  where  the 
party  actively  interferes  to  delay  the  execution  or  to  obstruct  its  effect, 
and  the  officer  pursues  his  instructions.  Though  the  execution  becomes 
dormant  as  against  other  judgment  creditors,  it  is  valid  as  against  the 
defendant  in  the  execution." 

§  1694.  After  an  execution  is  delivered  to  a  sheriff,  though  before 
it  is  actually  levied,  the  act  of  the  defendant  in  removing  the  goods 
into  another  country,  where  they  are  sold  under  another  execution,  is 
a  violation  of  the  rights  of  the  sheriff,  who  received  the  first  execu- 
tion, for  which  he  may  maintain  an  action  against  the  defendant ;  and 
such  act  of  the  defendant  in  removing  the  goods,  will  not  deprive  the 
plaintiff  in  the  first  execution  of  his  remedy ;  but  the  sheriff  of  the 
county  to  which  they  are  removed  will  be  ordered  to  pay  him  the 
money  levied  by  the  second  execution.'" 

'  11  John.  110.  "  2  Hill,  364. 

"  7  Mod.  37.  '  17  John.  274. 

'  Prec.  in  Ch.  2.83.  "  16  Barb.  585. 

'  1  Wils.  44.      "  "  13  Abbott,  116. 

'  5  Mod.  376.  '"  3  E.  D.  Smith,  309. 

'  15  John.  428.  '"  18  John.  311.  See  29  N.  Y.  471, 

'  5  Hill,  377.  489,  &c.  41  Barb.  194. 
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§  1695.  The  constable  cannot  justify  breaking  open  the  outer  door 
of  the  dwelling-house  of  the  defendant,  in  search  either  of  his  goods 
or  the  goods  of  any  of  his  family,  who  are  defendants ;  and  this 
includes  his  servants  and  lodgers,  where  the  execution  is  against  any 
of  them.  The  house  is  a  protection  for  them  all."  But  my  dwelling- 
house  will  not  protect  the  goods  of  any  one  not  a  member  of  my 
family,  and,  after  demand  and  refusal,  it  may  be  broken  to  seize 
them.^  Accordingly,  where  the  constable  finds  the  outer  door  of  the 
defendant's  dwelling-house  shut,  he  should  not  open  it ;  but  if  that  be 
open,  he  may  enter,  and  then,  if  necessary,  break  open  an  inner  door, 
even  without  first  demanding  admittance.'  Goods  may  be  taken 
through  the  windows  of  a  dwelling-house,  if  open,  though  the  outer 
door  be  shut.  And  an  oflicer  having  legal  process  against  the  goods 
of  one  may  enter  the  store  of  another  where  the  goods  are,  for  the 
purpose  of  executing  the  process,  and  may  even  break  open  the  door 
if  refused  admittance,  on  request,  and  may  remain  there  long  enough 
to  seize,  secure  and  inventory  such  goods ;  but  he  cannot  take  exclu- 
sive possession  of  the  store,  or  eject  the  owner  therefrom,  with  a  view 
to  the  security  or  custody  of  the  goods.  Though,  if  the  owner  of  the 
store  resist  or  oppose  him,  he  may  use  what  force  is  necessary  to 
enable  him  to  perform  his  duty.*  The  protection  "of  a  dwelling-house 
to  the  owner's  goods  is  the  same  as  to  his  person.'  If  an  officer  com- 
mences to  make  a  levy  in  a  house,  he  may  return  the  next  day  to 
complete  it ;  and  if  then  refused  admittance  into  the  house,  he  may 
force  an  entrance  through  one  of  the  outer  doors." 

§  1696.  As  to  what  constitutes  a  levy.  The  constable's  taking  the 
property  into  his  custody  and  removing  it,  is  one  of  the  strongest 
acts  by  which  a  levy  can  be  made,  but  a  manual  interference  is  not 
necessary ; '  still,  to  constitute  a  levy,  the  property  should  be  taken 
into  actual  or  constructive  possession.  For  this  purpose  the  goods 
should  be  within  the  view  of  the  officer,  and  subjected  to  his  con- 
trol ;  °  he  should  enter  on  the  premises  where  the  goods  are,  and  take 

'  13  Mass.  R.  520.    24  Wend.  369.     1  102.     3  Keyes,  398.     5  Abbott  (K.  S.), 

Hill,  336.     6  id.  597.  89.     23  How.  U.  S.  469.     10  Ohio  (N, 

="  13  Mass.  R.  520.     5  Co.  93ai.  S.),  488. 

=  Cowp.   1.     5  John.  352.     4  Taunt.  » 1  Keyea,  377.    3  id.  898.     2  Trans- 

618.     See  20  Barb.  16.  script,   116.     5  Denio,  202.    34  Barb. 

^  2  Aik.  R.  415.  559.     Also,  23  Wend.  4<50.     19  id.  495. 

°  Ante,  §§  687  to  690.     8  Hill,  597.  2  Hill,  666.     16  Barb.  585.     9  id.  620. 

"  C  Hill,  597.  4  "Wis.  513.     10  Ohio  (N.  S.),  488.    13 

■■  4  Kem.  270.     29  N.  Y.  471.     31  id.  id.  79. 
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possession  of  them,  if  that  be  practicable :  if  not,  then  he  must 
openly  and  unequivocally  assert  his  title  to  them  by  virtue  of  his 
executions.'  "A  levy,"  it  is  said  in  another  case,  "cannot  rest  in  a 
mere  undivulged  intention  to  seize  property.  Something  more  is 
required;  there  must  be  possessory  acts  to  indicate  a  levy."^  Enough 
must  be  done  to  subject  the  officer  to  an  action  of  trespass  but  for  the 
protection  of  the  execution.'  It  is  proper,  but  not  necessary,  that  he 
make  an  inventory  of  the  property,*  or  that  the  debtor  or  owner  of 
the  goods  acquiesce  in  the  levy.'*  Probably  these  rules  wculd  not 
apply  against  the  judgment  debtor,  and  that  as  to  him  the  simple 
issuing  of  the  execution  is  all  that  is  necessary."  The  execution  must 
be  levied  before  the  return-day,  and  the  seizure  of  part  of  the  goods 
in  a  dwelling-house,  in  the  name  of  the  whole,  is  a  good  seizure  of  all. 
In  Beekman  v.  Lansing,  3  Wend.  446,  450,  Marcy,  Jr.,  in  delivering 
the  opinion  of  the  court  says,  that  the  officer's  acts  "  should  be  public, 
open  and  unequivocal,  and  nothing  should  be  done  by  him  to  cast  con- 
cealment over  the  transaction.'  But  it  is  not  necessary  that  an  assis- 
tant of  the  officer  should  be  left  in  possession  of  the  goods  ;  or  that 
the  goods  should  be  removed ;  they  may  be  left  in  the  custody  of  the 
defendant,  at  the  risk  of  the  plaintiff,  or  of  the  sheriff,"  or  on  obtain- 
ing, as  is  customary,  a  receiptor  for  their  delivery  on  demand." 

§  1697.  Upon  seizing  the  goods,  the  constable  should,  for  his  own 
security,  either  take  them  into  his  actual  custody,  or  deliver  them  to 
some  responsible  receiptor.'  He  is  under  no  obligation  to  do  the 
latter,  though  this  is  genrally  done  where  a  proper  person  offers  to 
receive  them.  Upon  thus  parting  with  the  possession,  he  should  be 
careful  to  take  the  proper  written  acknowledgment,  with  a  promise  to 
redeliver  them.    This  may  be  in  the  following  form  : 

'  29  N.  Y.  485.     Also,  S.  P.     31  El.  *  29  N.  T.  485.     3  E.  D.  Smith,  553. 

120.  10  Ohio  (N.  S.)  488 

=  5  Denio,  203.    Also  13  Ohio  (N.  S.)  '  34  Barb.  559. 

79.  °  See  9  Barb.  629. 

=  5  Denio,  203.     4  Kem.  278.     29  N.  '  Also  1  Edm.  Sel.  Caa.  356.     31  HL 

Y.  485.     1  Keyes,  377.     13  Ohio  (N.  S.)  120.     13  Ohio  (N.  S.)  79. 

79.    25  lU.  344.    30  id.  446.    31  id.  120.  '  1  Keyes,  377. 

»  See  27  N,  Y.  234. 


1086  Receiptor  op  Goods. 

"JUSTICE'S  COURT: 


James  Jackson, 

ag'st. 
Richai-d  Roe, 


"  Execution  issued  by  Lewis  J.  Burdick,  Esq.,  one  of  the  justices 

of  the  peace  of  the  county  of  Chenango,  for $25  00 

"Constable's  fees  for  collecting 2  00 


$27  00 


"Under  the  execution  above  described,  Jesse  S.  Bradley,  one  of  the 
constables  of  the  said  county,  has  levied  upon  the  following  goods 
and  chattels,  the  property  of  the  said  Roe,  viz. : 

19  Windsor  chairs,  worth  one  dollar  each §19  00 

2  Looking  glasses,  worth  ten  dollars  each 20  00 

1  Dining  table 10  00 


549  00 


"  October  2d,  1869.  Received  of  the  said  Jesse  S.  Bradley,  the 
goods  and  chattels  above  mentioned,  which  I  promise  to  deliver  to 
him,  at  any  time  when  he  shall  demand  the  same,  at  the  dwelling- 
house  of  the  above  named  Richard  Roe,  in  the  town  of  Columbus,  in 
the  said  county,  or  in  default  thereof,  T  do  hereby  agree  with  the  said 
Jesse  8.  Bradley,  to  pay  him  the  amount  of  the  above  mentioned 
judgment,  as  the  same  is  above  specified,  together  with  the  above 
mentioned  fees  for  the  collection  thereof. 

"JOHN  DOE." 

If  the  constable  prefer  it,  he  can  specify,  in  this  receipt,  the  precise 
time,  as  well  as  place  of  delivery,  or  he  may  omit  both  as  suits  him, 
for  if  he  parts  with  the  possession,  he  is  to  be  accommodated  as  to 
terms. 

§  1698.  The  constable  cannot  voluntarily  pay  the  plaintiff  with  his 
own  money,  and  levy,  or  retain  the  levy  under  the  execution,  for  his 
indemnity ;  nor  can  he  where  he  makes  the  payment,  because,  by 
voluntarily  neglecting  to  collect  the  process,  he  has  made  himself 
liable  therefor ;  and  also,  he  cannot  unite  with  the  defendant  in  rais- 
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ing  the  money  upon  their  joint  security,  and  by  arrangement  with 
him,  retain  the  levy  for  security.' 

§  1699.  Where  goods  are  levied  upon  one  execution,  and  the  con- 
stable, in  -whose  hands  they  are,  receives  another,  the  goods  are  bound 
upon  the  second  execution  without  an  actual  levy,  as  they  are  con- 
structively in  the  constable's  possession.'  As  to  the  rule  Avhore  the 
prior  execution  has  become  dormant,  see  2  Comstock,  45G,  7;  3  E.  D. 
Smith,  399. 

§  1700.  Having  once  levied  on  sufficient  to  satisfy  the  execution, 
the  constable  may  make  a  second  levy  f  for  though  the  judgment  is 
ordinarily  considered  discharged  by  the  first,  so  far,  at  least,  as  third 
parties  are  concerned,  smd  prijna  facie  as  to  the  judgment  debtor,"  yet 
this  is  only  a  presumption.  As  wo  saw,  ante,  section  1660,  a  simple 
levy  and  nothing  more,  never,  of  itself,  amounts  to  a  satisfaction. 
In  addition  to  what  was  said  in  section  1660,  there  may  be  added, 
that  in  these  instances,  if  it  should  turn  out  that  the  property  did  not 
belong  to  the  debtor,  in  consequence  of  which  it  was  given  up ;  or,  if 
the  property  should  be  sold  and  the  execution  returned  satisfied,  and 
a  third  person  should  afterward  recover  the  value  of  it  from  the  officer 
or  party,  on  the  ground  that  it  was  his  property,'  the  judgment  is  not 
satisfied.  So,  if  ^a  judgment  debtor  is  discharged,  and  that  discharge 
is  afterward  adjudged  to  be  invalid,  execution  may  issue  on  the  judg- 
ment, if  there  is  nothing  else  in  the  way.°  If  a  levy  is  made  on 
goods  in  a  store,  this  attaches  to  goods  subsequently  purchased  by  the 
judgment  debtor  and  placed  in  the  same  store,  during  the  life  of  the 
execution,  where  they  are  of  the  same  general  description  as  those 
levied  on,  and  are  purchased  to  supply  the  place  of  those  sold  after 
the  levy,  or  as  an  addition  to  the  original  stock.' 

[§  1700a. J  The  constable  should  be  sure  to  levy  and  sell  within  the 

fife  of  the  execution  or  other  process ;  for  it  is  provided  by  statute,' 

that  a  constable  shall  not  levy  upon  or  sell  any  property,  or  imprison 

a  defendant,  upon  any  execution,  after  the  time  limited  therein  for  its 

return,  unless  such  execution  shall  have  been  renewed.    Nor  shall  any 

constable  do  any  act  under  a  renewed  execution,  after  the  expiration 

t 
'  7  John.  426.     15  id.  443.     6  Oowen,  =  22  Barb.  522,  and  refs. 

465.     23   Wend.  314.     5  HiU,    566.     3         '  7  Ind.  582.     4  Greene  (Iowa),  2R7. 

Denio,  327.     1  Kei-n.  61,  and  refs.    See         ^  5  Cowen,  280. 

20  lU.  282.  '  M  E.  D.  Smith,  427. 

'  17  John.  116.     5  Cowen,  390.    4  Hill,  '  41  Bart.  194. 

160.    2  Comstock,  451.     See  19  Barb.  « 15  Barb.  604.     1  Duer,  109.    Code 

412.  Civil  Proc.  §  3040. 
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of  tne  time  or  times  for  which  the  same  may  have  been  renewed.  If, 
therefore,  the  constable  allow  the  execution  to  sleep,  and  pays  the 
money  to  the  plaintiff  himself,  without  making  any  demand  upon  the 
defendant,  he  cannot  even  maintain  a  suit  against  the  defendant  for 
the  money  so  paid."  On  this  subject,  see  anfe,  sections  320, 1698.  An 
actual  levy  must  be  made,  and  on  valid  process,  in  order  to  vest  prop- 
erty in,  and  enable  the  constable  to  maintain  an  action  for  the  goods;' 
and  he  cannot  maintain  this  action  after  the  execution  has  run  out,  for 
it  is  then  no  longer  a  lien  upon  property  levied  on.''  The  priority  of 
the  execution  depends  on  its  actual  levy,  and  not  on  the  time  when  it 
came  to  the  constable's  hands.' 

§  1701.  The  Code  provides  that  "  the  constable,  after  taking  goods 
and  chattels  into  his  custody,  by  virtue  of  an  execution,  shall  endorse 
thereon  the  time  of'  levying  the  same,  and  immediately  give  public 
notice  by  advertisement,  signed  by  himself,  and  put  up  at  three  pub- 
lic places  in  the  city  or  town  where  such  goods  and  chattels  shall  be 
taken,  of  the  time  and  place,  within  such  city  or  town,  when  and 
where  they  will  be  exposed  to  sale.  Such  notice  shall  describe  the 
goods  and  chattels  taken,  and  shall  be  put  up  at  least  six  days  before 
the  time  appointed  for  the  sale.^  The  sale  must  be  made  at  public 
auction,  between  the  hours  of  9  o'clock  a.  m.  and  sunset."  It  is  enough 
to  save  the  lien  of  the  execution,  which  does  not  attach  until  actually 
levied,  if  the  advertisement  be  in  sufficient  season  to  sell  at  any  time 
before  the  return  day.  But  no  sale  can  take  place  afterward  unless 
the  execution  be  renewed.' 

§  1702.  The  Code  of  Civil  Procedure  further  provides,  that : 

[§  1428.]  Personal  property  must  be  offered  for  sale,  in  such  lots 
and  parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell  prop- 
erty not  in  his  possession,  personal  property  shall  not  be  offered  for 
sale,  unless  it  is  present,  and  within  the  view  of  those  attending  the 
sale. 

[§  1387.]  The  sheriff,  to  whom  an  execution  is  directed,  or  the 
under-sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting 
a  sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

'  8  John.  436.     10  id.  861.     Id.  404.  .  ^  Code  of  Civil  Proc.  §  3029. 

=  12  John.  403.  "  14  Barb.  9.     Code  of  Civil  Proc.  § 

'  7  Cowen,  310.  1384. 

*  13  John.   249.     Code  Civil  Proc.  §         '  13  John.  249. 
1408,  ante  §  678. 


Demand  to  be  Made  of  Receiptor.  1039 

purchase  any  of  the  property  at  the  sale.  A  purchase  made  by  him, 
or  to  his  use,  is  void. 

§  1703.  If  the  goods  are  receipted,  to  be  delivered  on  demand,  they 
must  be  demanded  within  the  life  of  the  execution,  or  the  receiptor 
is  discharged,  he  being  considered  by  law  a  mere  naked  bailee  ;  and 
there  being  in  this  case  no  precedent  debt  or  duty,  a  demand  is 
essential  to  create  it.*  And  even  the  alternative  of  paying  the  debt, 
in  default  of  delivering  the  goods  on  demand,  could  not,  of  course,  be 
enforced,  without  a  demand  in  due  season.  If  the  goods  turn  out  to 
be  the  property  of  a  third  person,  the  receiptor  is  discharged  wholly 
of  his  obligation,  for  there  is  then  no  consideration  for  his  promise ; 
the  constable  is  also  discharged  of  course ;  and  so  if  the  title  fail  as 
to  part  of  the  goods  he  is  discharged  as  to  them.'  A  subsequent  case 
however,  holds  that  the  receiptor  is  estopped  from  setting  up,  as 
against  the  oiScer,  that  he  goods  which  he  receipted  are  his  own,  or 
that  of  any  other  than  the  execution  debtor.^ 

§  1704.  The  constable  should  not  omit  to  endorse  his  levy  upon  the 
execution,  which  endorsement  should  contain  not  only  the  time  when 
the  levy  was  made,  as  specially  required  by  the  statute,  but  ought 
also  to  state  the  articles  levied  upon.*  But  a  failure  to  endorse  the 
levy  does  not  avoid  it,  the  statute  is  directory.'  If  they  are  nume- 
rous, and  cannot  all  be  written  on  the  back  of  the  execution,  he 
should,  notwithstanding,  make  the  endorsement,  referring  therein 
to  an  inventory  of  the  property  attached,  which  should  be  drawn 
out  with  as  much  particularity  as  may  be,  and  attached  to  the  execu- 
tion. It  should  be  so  definite  as  to  identify  the  property."  But  a 
levy  upon  "  600  tons  of  railroad  iron,"  is  said  in  one  case  to  be 
sufficiently  definite.'  This  endorsement  will  he  prima  facie  evidence, 
for  the  constable,  of  the  facts  contained  in  it.'  It  may  be  in  the  fol- 
lowing form : 

"January  20,  1870.  The  within  execution  levied  on  one  bay  mare 
[or  upon  the  articles  in  the  annexed  inventory  mentioned],  the 
property  of  the  defendant. 

"  JOHN  BENEDICT,  Constable." 


'  9  John.  361.     Ante,  §§  628  to  630.  »  5  Hun,  178. 

» 12  Wend.  563.    4  Mass.  498.    12  id.         '  10  la.  360. 
163.    13  id.  224.  '  14  Ohio  (N.  S.)  102. 

'  38  N.  Y.  253.  "  7  Cowen,  310.    See  also  Cowen  8e 

*  See  ante,  §  1696.  HiU's  Notes,  1047,  8, 1083,  5,  7. 
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The  inventory  may  be  in  the  following  form : 

"An  inventory  of  goods  and  chattels  this  day  levied  upon  and  takeu 
into  my  custody,  by  virtue  of  the  annexed  execution. 

One  mahogany  bureau,  Six  Windsor  chairs, 

One  cherry  dining  table,  Two  maple  bedsteads, 

Two  matrasses,  One  wash  stand. 

"JOHN  BENEDICT,  Cmstable." 

§  1705.  The  notice  should  describe  the  goods  and  chattels,  with  the 
time  and  place  of  sale  ;  and  should  also  contain  the  name  of  the  person 
whose  property  is  to  be  sold.  The  six  days  which  it  is  required  to 
be  posted  before  the  sale,  are  to  be  computed  exclusive  of  the  day 
of  affixing  the  notice ;  and  a  notice  of  sale  on  Monday  must  run,  at 
least,  till  the  next  Friday. 

.  The  notice  may  be  in  the  following  form  : 

"  By  virtue  of  an  execution  [or,  of  sundry  executions^  I  have  seized 

and  taken  one  mahogany  bureau,  &c.  [name  the  articles  particularly], 

the  goods  and  chattels  of  ,  which  I  shall  expose  to  sale  at  public 

vendue,  to  the  highest  bidder,  on  the  day  of  ,  instant,  at 

o'clock  A.  M.,  at  ,  in  the  of  , 

"  ,  Constable. 

"Dated  ,18     ." 

§  1706.  The  Code  of  Civil  Procedure  also  provides,  that : 

[1385.]  A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution,  wilfully 
takes  down  or  defaces  such  a  notice  put  up  by  the  sheriff',  or  by  his 
authority,  forfeits  fifty  dollars  to  the  judgment  creditor,  and  the  same 
sum  to  the  judgment  debtor ;  unless  the  notice  was  defaced  or  taken 
down,  with  the  consent  of  the  person  seeking  to  enforce  the  forfeiture, 
or  the  execution  was  previously  satisfied. 

[§  1386.]  An  omission  by  the  sheriff  to  give  notice,  as  required  by 
law,  or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  aff'ect  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a 
purchaser  in  good  taith,  without  notice  of  the  omission  or  offence. 

§  1707.  If  the  goods  and  chattels  are  not  present  at  the  sale,  and 
pointed  out  to  the  inspection  and  examination  of  the  bidder,  no  prop- 
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erty  in  them  will  pass  to  the  purchaser.'  Yet,  if  part  of  the  property 
be  present  and  proclaimed,  though  property  which  is  absent  be  set  up 
for  sale  in  the  same  parcel,  that  which  is  present  will  pass,  while  the 
title  to  the  absent  property  remains  unchanged." 

§  1708.  The  proper  course,  for  the  constable,  is  to  sell  so  much 
property  only  as  will  satisfy  the  execution,  and  which  can  con- 
veniently and  reasonably  be  sold  separately.  A  general  sale  of  all  the 
personal  property  of  the  defendant,  or  the  residite  of  his  personal  prop- 
erty, is  a  nullity,  and  will  not  carry  the  title  of  the  goods ;  for  the 
property,  in  order  to  pass  it,  must  be  pointed  out  specifically,  as  we 
have  just  seen."  It  must  also  "  be  offered  for  sale  in  such  lots  and 
parcels  as  shall  be  calculated  to  bring  the  highest  price ; "  *  but  the 
officer  must  not  so  divide  it  as  to  be  oppressive  or  injurious  to  the 
parties.'  Where  the  property  levied  on  consists  of  several  articles, 
but  all  are  included  in  a  personal  mortgage  to  which  the  sale  is  sub- 
ject, the  whole  ought  to  be  sold  in  one  parcel."  A  sale  upon  an  execu- 
tion will  pass  no  greater  title  to  the  purchaser,  than  the  defendant  in 
the  execution  has  to  the  same  property.'  But  where  the  constable 
seizes  and  sells  your  property  on  an  execution  against  me,  the  law 
adjudges  it  legally  and  peaceably  in  the  hands  of  a  mere  purchaser, 
who  had  no  hand  in  the  original  seizure ;  and  in  such  a  case,  before 
an  action  wiU  lie  for  the  property,  you  must  demand  it  of  the  pur- 
chaser.' 

§  1709.  If  a  constable,  having  several  executions  against  the  same 
property,  sell  the  whole  on  a  junior  execution,  yet  the  sale  is  valid, 
and  passes  a  good  title  to  the  purchaser,  and  the  only  remedy  for  the 
plaintiff  in  the  senior  execution  is  by  suit  against  the  constable  for 
the  malfeasance." 

§  1710.  If  no  bidders  attend  the  sale  the  constable  should  postpone 

,  it,  and  give  notice  to  the  one  in  whose  favor  the  execution  is  issued, 

who  should  attend  and  bid  himself,  and,  if  he  do  not,  the  constable 

will  be  excused  in  returning  that  the  property  remains  on  hand  for 

want  of  bu^rers.     So  he  would  be  excused  in  making  such  a  return  if 

•  Supra,  { 1702.  14  John.  352.  17  id.  2  E.  D.  Smith,  474.  16  111.  22.  Code 
116.     4  Barb.  484.     See  also  2  E.  D.      Civil  Proc.  §  1428. 

Smith,  440.     Id.  474.     Code  Civil  Proc.  '  31  111.  290. 

§  1428.  "  4  Denio,  171.     23  N.  Y.  539. 

'  14  John.  222.  '  8  John.  333.     28  N.  Y.  454. 

.     '  Ante,  §  1707 ;  also  6  HiU,  484.  °  6  John.  44. 

*  14  John.  352.     1  John.  Ch.  R.  502.  » 12  John.  162.    18  id.  311.    1  Cowen, 


592.    4  id.  461. 
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he  could  not  sell  the  property  but  at  a  great  sacrifice.    Yet,  after  he 
has  made  such  a  return,  he  must  proceed  and  sell  at  the  first  oppor-  > 
tunity.     The  same  rules  of  law  which  govern  sheriSs  in  the  executioii 
of  process  from  the  higher  courts,  govern  constables  in  the  execution 
of  a  justice's  process,  except  when  some  statute  intervenes.' 

§  1711.  A  constable's  sale  may  be  adjourned  to  a  different  time  and 
place,  even  after  it  has  commenced."  If  the  adjournment  is  at  the 
defendant's  request,  he  must  bear  the  loss,  if  any,  consequently  accru- 
ing to  the  value  of  the  property.'  By  the  Code,  a  constable  is  deemed 
guilty  of  a  misdemeanor,  and  punishable  accordingly,  in  the  discretion 
of  the  court,  if  he  ask  or  receive  any  money  or  valuable  thing  from  a 
defendant,  or  any  other  person,  as  a  consideration,  reward  or  induce- 
ment for  omitting  to  arrest  any  defendant,  or  to  carry  him  before  any 
justice ;  or  for  delaying  to  take  any  party  to  prison ;  or  for  postponing 
the  sale  of  any  property,  under  any  execution  ;  or  for  omitting  or  delay- 
ing the  execution  of  any  duty  pertaining  to  his  oifice.*  A  conviction 
also  operates  as  a  forfeiture  of  his  office.  If  his  term  of  office  expires 
before  the  expiration  of  the  time  for  the  collection  or  return  of  the 
execution,  he  may  proceed  in  the  same  manner  as  though  it  had  not 
expired,  and  the  liability  of  his  bail  continues.'^ 

§  1712.  A  constable's  authority  over  the  property  ceases  on  the 
return  of  the  execution  satisfied,  and  he  cannot  remedy  any  defect  in 
the  first  sale,  by  reselling  or  conveying  the  property  levied  jipon." 

§  1713.  On  a  sale  at  auction,  the  bargain  is  not  struck  till  the 
article  is  knocked  down,  until  which  time  the  bid,  being  a  mere  pro- 
position, may  be  withdrawn. '^  But  when  the  article  is  knocked  down, 
if  the  bidder  do  not  receive  it  and  pay  the  money,  the  article  may  be 
sold  again,  and  the  bidder  is  liable  to  pay  the  constable  the  loss  upon 
the  second  sale ;  or,  instead  of  reselling,  the  constable  may  prosecute 
an  action  against  the  purchaser  for  goods  bargained  and  sold."  Where, 
on  a  sale  of  the  goods,  a  single  bid  amounts  to  fifty  dollars  or  more 
(which  is  very  seldom  the  case),  it  is  necessary  that  the  requisitions 
of  the  statute  of  frauds  should  be  complied  with,  by  a  note  or  memo- 
randum in  writing,  or  payment  of  earnest  money,  or  ,by  part  delivery.' 
Indeed,  there  is  great  propriety  in  the  constable's  executing  and 

'  2  Cowen,  421.  •  1  John.  Cas.  284. 

"  5  John.  345.     25  111.  309.  '  3  Term.  R.  14a                                  I 

*  4  Greene  (Iowa),  287.  8 1  h.  B1.  81.     3  Seld.  224.    1  E.  D. 

■*  Code  CivU  Proc.  §§  3136,  3138.  iSmith,  590.                                                ■ 

"  Code  CivU  Proc.  §  3042.   7  Wend.  220.  '  Ante,  §{  88,  90,  91. 
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delivering  to  the  purchaser  a  memorandum  of  sale,  whatever  the 
amount  of  his  bid  may  be.     It  may  be  in  the  following  form : 

"JUSTICE'S  COURT  — Bbpore  James  W.  Tombs,  Esq.,  Justice. 

James  Jackson, 

agt. 

Bdchard  Roe. 

"  January  25th,  1869.     James  Denn,  bought  of  J.  Sheffield  Smith, 
constable,  at  auction,  on  an  execution  issued  in  this  cause  : 

1  mahogany  bureau $50  00 

1  cherry  dining  table 10  00 


$60  00 


"JAMES  DENN." 

The  sale  must  be  for  cash.'  Current  bank  bills  may  be  received  as 
cash,  and  specie  ought  not  to  be  demanded."  The  judgment  creditor 
cannot,  nor  can  the  officer  receive  the  property  levied  on  in  satisfac- 
tion ;'  but  the  plaintiff  may  purchase  the  property  on  the  execution 
sale,  and  then  need  only  pay  the  surplus  over  his  claim.*  Or  the  par- 
ties, plaintiff  and  defendant  may  make  a  valid  agreement  for  a  sale 
on  credit.'  On  the  sale,  the  officer  cannot  warrant  the  title  to  the 
property  that  he  sells,  even  when  he  has  a  bond  of  indemnity." 

§  1714.  The  3032d  section  of  the  Code  provides,  that : 

"  For  want  of  sufficient  personal  property,  whereon  to  levy,  the  con- 
stable must,  if  the  execution  requires  it,  arrest  the  judgment  debtor, 
and  convey  him  to  the  jail  of  the  county.  The  keeper  of  the  jail  must 
thereupon  keep  the  judgment  debtor  in  custody,  in  all  respects  as  if 
the  execution  was  issued  out  of  the  supreme  court,  until  the  judgment 
and  the  fees  of  the  constable  are  paid ;  or  until  the  judgment  debtor 
is  thence  discharged,  in  due  course  of  law  ;  except  that  if  the  execu- 
tion has  an  endorsement,  showing  that  the  judgment  was  rendered  in 
an  action  for  a  penalty  or  forfeiture,  given  by  a  statute  of  the  state, 
the  sheriff  shall  not  admit  the  judgment  debtor  to  the  liberties  of  the 
jail." 

§  1715.  The  privilege  from  arrest  on  an  execution  is  the  same  as  that 
on  order  of  arrest,  to  which  we  have  given  a  very  full  consideration ;' 

■  23  lU.  544.     14  Cal.  661.     14  Wis.  70.  » 10  Ohio  (N.  S.)  77.     14  Wis.  70. 

»  4  Cowen,  420.     2  id.  139.  *  36  Barb.  402.     Supra,  {  251. 

'  Crocker  on  sheriffs,  §  478,  '  Ante,  §  949. 
*  19  John.  84. 
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and  the  rights  and  duties  of  the  constable  as  to  making  the  arrest,  and 
his  conduct  after  it  is  made,  is,  in  general,  the  same  as  it  is  in  relation 
to  an  arrest  upon  a  warrant.  Thus,  a  person  attending  a  court  as  a 
party  or  witness,  has  been  held  privileged  from  arrest  on  a  ea.  sa,^ 
And  although  attorneys,  counselors,  and  other  officers  of  the  higher 
courts,  were  always  liable  to  be  taken  into  execution,  yet,  if  they  are 
,  attending  court  on  business,  they  may  be  discharged  from  such  arrest 
by  the  court ;  and  so  they  may  be  discharged  by  a  j  udge  at  the  circuit 
or  sittings.  But  they  are  thus  relievable  from  arrest  only  on  motion, 
and  under  the  circumstances  of  the  case ;  and  a  sheriff  or  constable, 
having  them  in  custody  on  an  execution,  cannot  discharge  them,  even 
though  they  produce  their  writ  of  privilege,  but  must  await  the  order 
of  the  court ;  and  if  they  are  discharged  without  this  order,  the  officer 
is  liable  as  for  an  escape.''  But  generally,  in  other  cases  of  privilege, 
they  may  discharge  without  such  order.'  And  accordingly,  where  a 
constable  took  the  defendant  in  execution,  who  was  privileged  as 
a  soldier  of  the  United  States,  it  was  held  that  he  might  discharge 
the  defendant  of  his  own  head,  and  that  no  action  lay  against  him.' 

§  1716.  The  plaintiff  may,  if  he  please,  direct  the  constable  to  take 
security  for  the  debt,  rather  than  carry  the  defendant  to  jail;'  and 
where  the  constable,  under  such  a  direction,  took  a  promise  from  a 
third  person,  endorsed  on  the  execution  in  these  words,  "I  promise 
to  pay  the  amount  of  this  execution  in  the  life,  debt  and  cost.  Value 
received,"  it  was  held  a  valid  promise  to  pay  the  execution  to  the 
plaintiff,  whether  the  defendant  knew  of  the  authority  or  not,  and 
that  the  words  "  value  received "  imported,  prima  facie,  a  sufficient 
consideration.' 

§  1717.  The  constable  should  in  no  case  arrest  the  debtor  where  he 
can  find  any  property  liable  to  he  seized  on  the  execution.  If  he 
cannot  find  enough  to  satisfy  the  demand,  he  should,  nevertheless, 
sell  what  there  is  before  making  an  arrest.  He  should,  moreover, 
make  diligent  search  for  goods  before  he  is  authorized  to  seize  the 
person  of  the  debtor.  In  Hollister  v.  Johnson,''  the  court  says :  "  It 
is  the  duty  of  a  constable,  in  all  cases,  to  search  for  property  to  satisfy 
an  execution,  before  he  takes  the  person  of  the  defendant.  This  right 
to  take  the  body  depends  upon   the  contingency  of  there  being  no 

'  Code  Civil  Procedure,  §  860.     66  N.  '  11  John.  433. 

T.  124.     10  John.  93.  '  See  30  N.  Y.  9. 

"  18  John.  52.     Ante,  see  Arrest.  "  14  John.  466. 

'  10  John.  93.  '  4  Wend.  639. 
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property  to  be  found.  If,  without  searching  or  inquiring  for  property- 
lie,  immediately  upon  receiving  the  execution,  arrests  the  defendant, 
he  does  it  at  his  peril ;  and  if  it  is  shown  that  the  defendant  had 
property  in  his  open  and  visible  possession,  which  was  subject  to  the 
execution,  and  might,  with  reasonable  diligence,  have  been  found  by 
the  officer,  he  is  undoubtedly  liable  to  an  action  for  making  the  arrest. 
A  constable  has,  in  all  cases,  a  reasonable  time  to  search  for  property 
before  he  is  bound  to  arrest  the  defendant  in  the  execution ;  and  if  he 
acts  in  good  faith,  he  will  incur  no  responsibility  in  omitting  to  take 
the  body  until  such  search  can  be  made.  This  necessarily  follows, 
from  what  has  already  been  said  as  to  the  duty  of  the  constable  under 
the  execution.  There  may  be  cases  in  which  no  actual  search  is  neces- 
sary. Where  the  defendant  in  the  execution  declares  that  he  has  no 
property,  he  has  no  right  to  complain  if  the  constable  credits  his  asser- 
tion and  proceeds  accordingly." 

§  1718.  On  making  the  arrest,  the  defendant  (unless  he  pay  the 
money)  is  to  be  carried  to  the  keeper  of  the  common  jail,  who  is  bound 
to  receive  and  keep  him  till  duly  discharged.  The  Code  provides  as 
follows : 

[§  3033.]  If  the  person  so  committed  to  jail  has  a  family  within  the 
state,  for  which  he  provides,  he  must  be  discharged,  after  remaining 
in  custody  either  with  or  without  being  admitted  to  the  jail  liberties 
thirty  days ;  otherwise,  he  must  be  discharged  after  so  remaining  sixty 
days. 

[§  3034.]  In  order  to  procure  a  discharge,  as  prescribed  in  the  last 
section,  the  prisoner  must  make  and  deliver  to  the  sheriff  or  jailor,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according  to  the 
provisions  of. that  section.  Upon  receiving  such  an  affidavit,  the 
sheriff  or  jailor  must  forthwith  discharge  the  prisoner  from  his  custody. 
He  must  thereupon  deliver  the  affidavit  to  the  clerk  of  the  county,  who 
must  file  it  in  his  office,  without  fee. 

[§  3035.]  A  sheriff  or  jailor  who  refuses  to  discharge  the  prisoner, 
upon  receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day  during  which  he  detains  the  prisoner ;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages  which  he  sustains  by  reason  of  the 
false  imprisonment. 

[§  3036.]  The  receipt  of  such  an  affidavit  is  a  defense  to  an  action 
brought   against  the   sheriff  or  jailor,  by  reason  of  the  prisonerV 
discharge. 
[§  3037.]  Notwithstanding  the  discharge  of  a  judgment  debtor,  as 
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prescribed  in  the  last  four  sections,  the  judgment  remains  rr.llrl  r.s 
against  his  property;  and  a  new  execution  may  be  issued  a,curJ.- 
ingly,  as  if  he  had  not  been  imprisoned. 

§  1719.  The  affidavit  required  by  the  statute  may  be  in  the  fallow- 
ing form :  ' 

"JUSTICE'S  COURT— Before  William  Beatman,  Esq.,  J"Msi!ice. 

James  Jackson, 
a,gt.  V 

Richard  Roe. 


"  Chenango  County,  ss. : 

"  Richard  Roe,  the  above  named  defendant,  being  duly  sworn,  says 

that  he  has  a  family  in  this  state  for  which  he  provides  (or  thai  he  has 

no  family),  and  that  he  is  not  a  freeholder,  and  that  he  has  remained 

in  prison,  in  the  .jail  of  said  county  (or  on  the  liberties  of  the  jail,  etc.), 

thirty  (or  sixty)  days,  on  an  execution  issued  in  the  above  cause. 

"  RICHARD  ROE. 
"  Sworn  before  me  this  12th  day  ) 

of  January,  1870.  i 

"  William  Beatman,  Justice  of  the  Peace.'' 

To  entitle  the  judgment  debtor  to  this  discharge,  he  must  have 
remained  in  prison  thirty  or  sixty  full  days,  as  the  case  may  be,  since 
the  discharge  is  only  to  be  granted  after  the  &xpi/ration  of  these  times.' 
That  a  transcript  of  the  judgment  of  the  justice  has  been  filed  in  the 
county  clerk's  office,  and  execution  issued  accordingly,  on  which 
execution  the  arrest  was  made,  does  not  affect  the  debtors  right  under 
this  statute.'' 

g  1720.  On  this  affidavit  being  delivered  to  the  sheriff  or  jailor,  he 
is  bound  to  discharge  the  prisoner  forthwith,  and  he  cannot  object 
that  the  prisoner  has  sworn  falsely,  though  this  be  the  case,  and 
within  the  knowledge  of  the  sheriff  or  jailor;  for  the  affidavit  oper- 
ates as  a  complete  protection  against  any  action  for  the  escape, 
brought  either  against  the  sheriff  or  the  bail  for  the  jail  liberties, 
whether  it  be  true  or  false ;  and  the  party  is  left  to  his  remedy  against 
the  debtor.  If  he  has  sworn  false,  he  is  liable  to  an  indictment  and 
conviction  for  perjury. 

[§  1720a.]  A  justice,  as  such,  has  no  authority  to  discharge  a  prisoner 
in  execution ;  and,  if  a  constable  discharge  him  by  order  of  the  jus- 

'  10  Bart.  117.  «  5  Wend.  568. 
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tice,  lie  is,  notwithstanding,  liable  for  the  escape.'  Nor  has  an  attor- 
ney, retained  merely  to  prosecute  the  suit,  any  power  to  grant  such 
discharge.*  A  plaintiff  in  a  qui  tarn  action  cannot  discharge  the 
defendant  from  execution  merely  on  payment  of  the  plaintiff's  share 
■without  the  other  moiety.  Such  discharge  will  be  no  protection  to 
the  constable." 

§  1721.  The  constable  is  required  by  Code  *  to  return  the  execution 
and  pay  the  amount  of  the  judgment,  or  so  much  thereof  as  he  has 
collected,  to  the  justice  who  issued  the  same,  returning  the  overplus, 
if  any,  to  the  person  against  whom  the  execution  issued.  The  follow- 
ing are  forms  of  return : 

Where  the  amount  is  collected. 
"  I  have  levied  the  within  sum,  of  the  goods  and  chattels  of  the 
within  named  Richard  Roe,  as  I  am  within  commanded." 

Where  part  is  collected  and  the  defendant  corrvmitted. 
"  I  have  levied  ten  dollars,  parcel  of  the  sum  within  mentioned,  of 
the  goods  and  chattels  of  the  within  named  Richard  Roe,  and  no 
goods  or  chattels  being  found  whereof  I  could  levy  the  residue 
thereof,  I  have  committed  his  body  to  the  common  jail,  as  I  am 
within  commanded." 

Where  nothing  is  collected  and  the  defendant  committed. 
"  No  goods  or  chattels  of  the  within  named  Richard  Roe  could  be 
found  whereon  to  levy;  I,  therefore,  took  and  conveyed  his  body  to 
the  common  jail,  as  I  am  within  commanded." 

Where  neither  property  could  be  found,  nor  the  defendant. 
"  I  could  not  find  either  property  or  body,  according  to  the  com- 
mand of  the  within  precept." 

A  partial  levy. 
"  I  have  levied  ten  dollars,  parcel  of  the  sum  within  mentioned,  of 
the  goods  and  chattels  of  the  within  named  Richard  Roe ;  no  more 
goods  or  chattels,  or  the  body,  to  be  found." 

A  levy  and  goods  unsold. 
"  I  have  levied  on  one  hay  horse,  the  property  of  the  within  named 
Richard   Roe,  which   remains   on   my   hands,  unsold   for   want  of 
bidders." 

'  9  John.  146.  '  11  John.  414. 

»  8  John.  361.    10  id.  220.    6  id.  51.         ■*  Code  Civil  Proc.  §  8031.    See  ante, 
21  Wend.  362.  \  1648. 
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The  proper  date  and  signature  of  the  constable  is  to  be  added 
These  returns  are  condusive  against  the  officer.'  If  he  fails  to  make 
return,  as  required,  he  is  liable  to  the  judgment  creditor  for  the 
amount  of  the  execution,  unless  he  shows  that  the  debtor  had  no 
property,  or  the  judgment  was  void  for  want  of  jurisdiction.  If  he 
had  some  property,  but  not  enough  to  pay  the  execution,  the  liabiUty  • 
of  the  officer  is  reduced  to  the  amount  he  might  have  collected."  To 
entitle  the  plaintiff  to  a  recovery,  he  must  show  affirmatively  a  valid 
judgment.^ 

'  §  1722.  In  concluding  this  summary  of  the  duties  of  a  constable  in 
the  service  of  an  execution,-  it  is  proper  to  remark  that,  although  an 
officer  is  justified  in  serving  au  execution  which  is  regular  upon  its 
face,  and  was  issued  by.  an  officer  who  had  a  general  jurisdiction  to 
issue  it,  notwithstanding  the  process  was  issued  in  a  particular  case 
where  the  justice  had  no  jurisdiction  to  issue  it,  yet  the  officer  is  not 
compelled  to  serve  it  if  the  judgment  be  void."  In  such  a  case,  by 
refusing  to  serve  it,  he  would  take  upon  himself  the  responsibility  of 
determining  carrectly  the  validity  of  the  judgment.  If  it  were  valid, 
he  would  be  liable  to  the  plaintiff  for  omitting  to  serve  it,  while  if  it 
were  invalid,  he  would  be  protected  by  it.  It  may  also  be  remarked 
that  the  party  in  whose  favor  process  issues  may  give  such  instructions 
to  the  officer  as  will  not  only  excuse  him  from  his  general  duty,  but 
Mod  him  not  to  perform  that  duty.* 

IV.  Op  the  Liability  op  the  Constable  and  his  Sureties. 

§1723.  The  Revised  Statutes  contain  the  following  provisions  for 
the  security  of  suitors  in  the  collection  of  their  executions :° 

"  (§  21.)  Every  person  chosen  or  appointed  to  the  office  of  consta- 
ble, before  he  enters  on  the  duties  of  his  office,  and  within  eight  days 
after  he  sliall  be  notified  of  his  election  or  appointment,  shall  take 
and  subscribe  the  oath  of  office  prescribed  by  the  constitution,  and 
shall  execute  in  the  presence  of  the  supervisor  or  town  clerk  of  the 
town,  with  one  or  more  sureties,  to  be  approved  of  by  such  supervisor 
or  town  clerk,  an  instrument  in  writing,  by  which  such  constable  and 
,his  sureties  shall  jointly_and  severally  agree  to  oay  to  each  and  every 
3)erson  who  may  be  entitled  thereto,  all  such  sums  of  money  as  the 

'  3  Seld.  453.  stock,  473.     Ante,  U  666,  &c.    See  48 

'  24  Barb.  278.    39  id.  69.    48  id.  85.      Mo.  251.     37  Ind.  457. 
=  21  Barb.  602.  »  30  N.  Y.  17. 

*.5  Wend.  170.     16  id.  514.     2  Com-         •  1  R.  S.  346.     Id.,(Banks'5thed.)826 

§§  43,  &c. 
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said  constable  may  become  liable  to  pay  on  account  of  any  execution 
wHch  shall  be  delivered  to  him  for  collection. 

"  (§  22.)  The  supetvisor  or  town  clerk  shall  endorse  on  such  instru- 
ment, his  approbation  of  the  sureties  therein  named,  and  shall  then 
cause  the  same  to  be  filed  in  the  office  of  the  town  clerk ;  and  a  copy 
of  such  instrument,  certified  by  the  town  clerk,  shall  be  presumptive 
evidence  in  all  courts  of  the  execution  thereof  by  such  constable  and 
his  sureties. 

§  1724.  Actions  against  constables  upon  any  liability  (except  an 
escape)  incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or 
by  the  omission  of  an  official  duty,  must  be  brought  within  three 
years.' 

§  1725.  The  foregoing  provisions  do  not  prescribe  the  form,  but 
merely  the  substance  of  the  security  or  instrument  in  writing  to  be 
given ;  hence  the  courts  have  been  liberal  in  construing  the  statute, 
allowing  great  latitude  as  to  form,  in  order  to  promote  tie  beneficial 
object  of  the  Legislature.  The  statute,  so  far  as  regards  the  form  of 
the  instrument,  is  a  re-enactment  of  the  act  of  1813,''  under  which  it 
has  been  held,  that  the  security  required  Tway  be  in  the  form  of  a.  penal 
bond  to  the  people.  But  a  bond  "  to  the  people  of  Niagara  county,'"  was 
held  to  be  not  according  to  the  statute."  The  approved  foi'm  is  a  sim- 
ple agreement  without  any  penalty,  to  pay  to  aiiy  person  who  may  be 
aggrieved  by  the  constable's  neglect  of  duty."  It  may  be  as  follows, 
under  a  form  approved  in  2  Wend.  615:" 

""We  ,  chosen  a  constable  in  the  town  of  ,  in  the  county 

of  ,  and  and  ,  do  hereby  jointly  and  severally  agree 

to  pay  to  each  and  every  person,  such  sum  of  money  as  the  said  con- 
stable shall  become  liable  to  pay  for  or  on  account  of  any  execution 
which  shall  be  delivered  to  him  for  collection. 

"  "Witness  our  hands  and  seals,  the  day  of  ,18    . 

,  [L.  S.] 
,  [L.  S.] 

; "  Executed  in  the  presence  of,  and  the  sureties  approved  by, 
•    "  ,  /Supermsor  of  /Sherburne,  or 

"  ,  Twjon  Clerk  of  8h&rbume." 

'  Code  Civil  Proc.  {  383,  subdiv.  2.  *  5  Wend.  191,  197. 

"  2  Laws  of  1813,  p.  126.  '  See,  also,  another  form,  12  Wend. 

"  20  John.  74.     2  Wend.  281.  306. 
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The  omission  to  file  the  instrument,  within  the  eight  days  pre- 
scribed by  the  statute,  does  not  affect  its  validity ;  in  this  respect  the 
statute  is  merely  directory.'  Nor  can  the  constable,  or  his  sureties, 
object  thatihe  instrument  U  not  under  seal ;  nor  in  the /orm  prescribed 
by  the  statute ;  nor  that  the  sureties  were  not  approved  by  the  clerk  or 
supervisor." 

§  1726.  If  an  execution  is  delivered  to  a  constable,  he  cannot  avoid 
any  liability  ■which  may  subsequently  accrue  upon  it,  by  delivering 
it  over  to  another  ofB.cer.  An  execution  is  an  entire  thing,  and  the 
officer  who  commences  is  bound  to  finish  its  execution.''  In  regard  to 
the  acts  or  omissions  for  which  a  constable  is  made  liable,  and  for 
which  the  above  security  is  intended  as  an  indemnity,  the  Code  of 
Civil  Procedure  contains  the  following  provisions  :*  If  a  constable 
fails  to  return  an  execution  within  five  days  after  the  return  day 
thereof,  the  party,  in  whose  favor  it  was  issued,  may  recover,  in  an 
action  against  the  constable,  the  amount  of  the  execution,  if  it  was 
issued  upon  a  judgment  for  a  sum  of  money,  or  if  it  was  for  the  de- 
livery of  the  possession  of  a  chattel,  the  value  of  the  chattel  as  speci- 
fied in  the  judgment,  together  with  the  damages  and  costs  awarded 
thereby ;  and,  in  either  case,  with  interest  from  the  time  when  the 
judgment  was  rendered.  "Where  money,  collected  by  a  constable 
upon  an  execution,  is  not  paid  over  by  him  according  to  law,  any 
person  entitled  thereto  may  maintain  an  action  in  his  own  name, 
upon  the  instrument  of  security  given  by  the  constable  and  his  sure- 
ties ;  and  may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected.' 

§  1727.  Where  an  action  is  brought  upon  the  constable's  instru- 
ment of  security,  against  him  or  his  sureties,  it  must  be  prosecuted 
within  three  years  after  the  cause  of  action  arose. °  But  there  can  be 
no  doubt  that  the  constable  himself  would  be  held  liable,  in  an  action 
for  money  he  had  received,  brought  by  the  party  on  whose  execution 
he  had  collected  it,  before  the  claim  becomes  barred  by  the  statute  of 
limitation. 

[§  1727a.]  It  was  held,  prior  to  the  Code,  that  where  the  instru- 
ment of  security  is  in  the  form  of  a  bond  to  the  people,  an  action 
in  the  name  of  the  people,  or  in  the  name  of  the  party  aggrieved, 
may   be    maintained    by  any  person   to    whom   the   constable  has 

'  2  Wend.  615.  «  Code  Civil  Proc.  §§  3089,  3041. 

=  14  John.  401.     12  Wend.  306.  »  52  Barb.  18S. 

» 1  Yerg.  148.  » Supra,  §  1723. 
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become  liable,'  and  there  is  nothing  in  the  Code,  or  the  decisions 
under  it,  to  alter  this  rule.  If  the  security  is  in  the  form  given,  ante, 
section  1725,  the  action  could  only  be  by  a  party  aggrieved.  And 
it  is  not  necessary  to  obtain  leave  from  any  court  to  prosecute  such  a 
bond."  The  responsibility  of  the  sureties  is  held  to  be  co-extensive 
with  that  of  the  constable,  and  they  are  also  liable  whenever  he  is 
liable  to  a  party  in  whose  favor  an  execution  has  been  delivered  to 
him ;  hence  an  action  lies  upon  the  constable's  instrument  of  security 
against  the  constable  and  his  sureties,  for  the  mere  neglect  to  return 
an  execution  within"  five  days  after  the  return  day  thereof,  without 
showing  any  moneys  collected.  ° 

§  1728.  It  wiU  be  seen  from  the  principle  of  the  cases  last  cited, 
that  the  responsibility  of  the  constable  and  his  sureties  is  sufficiently 
broad  to  cover  all  the  constable's  liabilities  to  parties  who  may  be 
affected  by  his  misconduct  in  relation  to  executions.  He  and  they 
are  responsible  on  their  security  if  he  sells  the  goods  of  A.  on  an 
execution  against  B.^  If  he  make  a  false  return ;  as,  if  he  return  to 
an  execution,  no  goods  found,  when  the  defendant  has  property  in 
his  open  and  visible  possession,  he  is  liable  to  an  action.'  And  this 
action,  for  falsely  returning  no  goods  found,  may  be  maintained  even 
after  the  defendant  is  taken  and  imprisoned  on  execution  in  the  same 
cause.  ° 

§  1729.  The  constable  is  moreover  liable  to  an  action  for  suffering 
an  escape  from  execution  ;  but  as  such  action  is  probably  not  within 
the  jurisdiction  of  a  justice,  it  is  not  important  to  treat  of  it  here.' 

§  1730.  If  the  plaintiff  consent  that  the  defendant  be  discharged 
or  that  he  go  out  of  the  custody  of  the  constable,  or  off'  the  jail 
limits,  the  judgment  is  thereby  discharged,  and  the  debt  forever 
extinguished,  unless,  indeed,  such  consent  be  obtained  fraudulently ; " 
but  where  the  debtor  has  once  escaped,  the  plaintiff' 's  consent,  without 
any  consideration,  that  he  may  remain  at  large,  will  not  discharge 
the  judgment,  nor  protect  the  officer  against  an  action  for  the  escape." 

§  1731.  Although  the  constable  has  sixty  days  within  which  to 
take  the  body,  yet  if  he  do  this  at  any  time  before  the  return  day  of 
the  execution,  and  let  the  defendant  go  at  large,  it  is  a  voluntary 

'  5  Wend  191.     9  id.  233.     67  lU.  325.  "  1  Campb.  332. 

"  2  Wends  281.  ""  See  Ante,  §  680. 

"  10  Wend.  370.     9  id.  233.  '  16  John.'  181.     5  id.  364.     7  Cowen,  . 

•  4  Corns.  173.     See  43  Wis.  78.  274.     8  id.  171.     9  id.  128. 

» Ante,  §  937.  '  16  John.  183.     Ante,  §  692. 
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escape,  and  the  constable  is  liable  for  the  debt,  though  the  defendant 
agree  to  return  within  the  sixty  days.  In  the  case  which  decides 
this,  the  action  was  commenced  against  the  constable  while  the 
defendant  was  at  large ;  but  it  is  conceived  that  it  would  make  no 
difference,  whether  brought  before  or  after  returu  and  commitment  • 
for  it  is  settled  that  a  voluntary  escape  cannot  be  purged  by  a  return 
and  recaption,  and  in  such  a  case  the  officer  has  no  right  to  detain 
his  former  prisoner.' 

§  1732.  On  arresting  a  prisoner  it  is  the  constable's  duty  to  convey 
him,  on  such  route  as  shall  seem  to  him  the  best  and  safest,  directly 
to  jail ;  and,  it  is  said,  that  if  he  go  a  great  way  round  to  accommo- 
date the  prisoner,  it  is  an  escape.  So,  if  the  prisoner  go  back  a 
distance  after  he  has  reached  the  place  to  which  he  was  to  be  taken.' 
The  provisions  of  the  Code  of  Civil  Procedure  in  regard  to  escapes 
will  be  found  in  sections  157,  158  and  171. 

§  1733.  Where  an  officer  has  an  execution  to  collect,  he  may  for- 
bear to  arrest  the  defendant  or  take  his  goods,  and  instead  thereof  he 
may  take  the  defendant's  note,  or  other  security,  for  the  debt,  and 
if  this  be  afterward  approved  of  hy  the  plaintiff,  the  note  is  valid,  though 
he  have  no  previous  authority  to  do  this ;  and  it  would  be  the  same  in 
effect  though  he  should  release  the  defendant's  goods  or  his  person 
from  arrest,  and  take  such  security,  if  it  be  afterward  approved  of  hy  the 
plaintiff.  Without  such  approval,  however,  the  note  or  security  taken 
would  be  void  in  the  officer's  hands,  and  he  be  liable  for  the  escape  or 
want  of  levy,  as  the  case  might  be.^  The  process  being  for  the 
party's  benefit,  he  may  give  such  directions  in  regard  to  it  as  he 
thinks  proper,  and  the  officer  must  obey  them.  Consequently  he  may 
direct  him  to  take  a  note  instead  of  the  cash.' 

§  1734.  As  to  the  remedy  of  the  constable  against  a  party  who  has 
made  a  voluntary  escape,  see  ante,  §  694 ;  also,  14  John.  362. 

'  13  Jolm.  503.  3  6  Cowen,  465.    Ante,  §  1698. 

"  Mod.  116.  *  30  N.  y.  9. 


Appeals  Gtbnerallt.  1053 


CHAPTER    XXII. 

OF  APPEALS  FROM  JUSTICES'  JUDGMENTS. 

§  1735.  The  Code  of  Civil  Procedure  having  repealed  all  the 
formerly  existing  methods  of  reviewing  the  judgment  of  a  justices' 
court,  and  prescribed  a  method  of  reviewing  them  by  the  county 
court,  upon  appeal,  the  chapter  of  the  Code  upon  the  subject  is  here 
given. 

I.   Appeals  Generally. 

[§  3044. J  The  only  mode  of  reviewing  a  judgment,  rendered  by  a 

justice  of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  precribed  in 

this  title. 
[§  3045.]  An  appeal  may  be  taken  by  any  party  aggrieved  by  the 

judgment.     Where  the  judgment  was  reudered  by  a  justice  of  the 
peace  of  the  city  of  BuflEalo,  the  appeal  must  be  to  the  superior  court 

of  that  city ;  in  every  other  case,  it  must  be  to  the  county  court  of  the 
county  where  the  judgment  was  rendered. 

[§  3046.J  An  appeal  must  be  taken,  within  twenty  days  after  the 
entry  of  the  judgment  in  the  justice's  docket ;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action,  wherein 
he  did  not  appear,  and  the  summons  was  not  personally  served  upon 
him,  the  appeal  may  be  taken  within  twenty  days  after  personal  ser- 
vice upon  him,  on  the  part  of  the  plaintiff,  of  written  notice  of  the 
entry  of  the  judgment;  but  not  after  the  expiration  of  five  years 
frdm  the  entry  of  the  judgment.  An  appeal  is  taken  by  serving 
upon  the  justice  by  whom  the  judgment  was  rendered,  and  upon  the 
respondent,  a  written  notice  of  appeal. 

[§  3047.]  Service  of  the  notice  of  appeal  upon  the  justice,  must  be 
made  by  delivering  it  to  him  personally,  or  to  his  clerk,  appointed* 
pursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither  he  nor  his 
clerk  can,  after  reasonable  dilligence,  be  found  within  the  county, 
service  of  the  notice  upon  the  justice  m4y  be  made,  by  delivering  it 
to  the  clerk  "of  the  appellate  court.  Unless  the  justice  is  dead,  the 
appellant  must,  at  the  time  of  serving  the  notice,  pay  to  the  person 
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to  whom  it  is  delivered  the  costs  of  the  action,  included  in  the  judg- 
ment, and  the  sum  of  two  dollars,  as  the  fee  of  the  justice  for  makiiig 
the  return. 

[§  3048.  Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made  by  delivering  it,  in  any  part  of  the  state,  to  the  responlent  per- 
sonally, or  in  one  of  the  following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it  at 
his  residence,  with  a  person  of  suitable  age  and  discretion.  If  he  is 
not  a  resident  of  the  county,  and  the  person  who  appeared  as  his 
attorney  upon  the  trial  is  a  resident  thereof,  it  may  be  served  upon 
the  attorney,  either  personally  or  by  leaving  it  at  his  residence,  with 
a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due  diligence, 
upon  the  respondent  personally,  or  in  the  method  prescribed  in  the 
foregoing  subdivision,  the  notice  of  appeal  may  be  served  upon  him 
by  delivering  it  to  the  clerk  of  the  appellate  court. 

[§  3049.]  Where  the  appellant,  seasonably  and  in  good  faith,  serves 
the  notice  of  appeal  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to  serve  it 
upon  the  other,  or  to  do  any  other  act  necessary  to  perfect  the  appeal, 
the  appellate  court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be 
made,  upon  such  terms  as  justice  requires. 

[§  3050.]  If  the  appellant  desires  a  stay  of  execution,  he  must  give 
a  written  undertaking,  executed  by  one  or  more  sureties,  approved  by 
the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the  appellate 
court,  to  the  eifect  that,  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court,  and  an  execu- 
tion issued  thereupon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment,  or  the  portion  thereof 
remaining  unsatisfied,  not  exceeding  a  sum  specified  in  the  under- 
taking, which  must  be  at  least  one  hundred  dollars,  and  not  less  than 
twice  the  amount  of  the  judgment ;  or,  if  the  judgment  in  the  justice's 
court  is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  together  with 
the  damages,  if  any,  awarded  for  the  taking,  withholding  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the  delivery 
thereof,  must  be  served  with  the  notice  of  appeal,  and  in  like  manner. 
Section  1335  of  this  act  applies  to  such  an  undertaking. 

[§  3051.]  The  delivery  of  the  undertaking  to  the  justice  or  to  his' 
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clerk  appointed  pursuant  to  law,  and  'service  of  a  copy  thereof,  and 
of  notice  of  the  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  issued,  the  service  of 
a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk,  or 
accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and  that 
the  original  has  been  duly  filed,  upon  the  officer  holding  the  execu- 
tion, stays  further  proceedings  thereunder. 

[§  3052.]  Where  the  justice  is  dead,  or  cannot,  with  due  diligence, 
be  found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  within  the 
county,  the  undertaking  may  be  filed  with  the  clerk  of  the  appellate 
court.  In  that  case,  notice  of  the  filing  must  be  given  to  the  respond- 
ent, as  prescribed  in  section  3048  of  this  act,  for  service  of  a  notice  of 
appeal  upon  him.  The  filing  of  the  undertaking  has  the  same  effect, 
as  the  delivery  thereof  to  the  JTistice ;  and  a  copy  thereof,  certified 
by  the  county  clerk,  served  upon  the  officer  holding  an  execution,  has 
the  same  effect,  as  if  it  was  certified,  as  prescribed  in  the  last  section. 

[§  3053.]  The  justice  must,  after  ten  and  within  thirty  days  from 
the  service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
■  fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to  the 
appellate  court,  annex  thereto  to  the  notice  of  appeal  and  under- 
taking, if  any  has  been  delivered  to  him  or  to  his  clerk,  and  file  the 
same  with  the  clerk  of  the  appellate  court.  The  return  must  contain 
all  the  proceedings,  including  the  evidence  and  the  judgment;  unless 
the  appellant  has,  in  his  notice  of  appeal,  demanded  a  new  trial,  in  a 
case  where  he  is  entitled  thereto,  as  prescribed  in  article  third  of 
this  title.  In  the  latter  case,  the  justice  must  return  the  summons, 
together  with  each  warrant  of  attachment,  order  of  arrest  or  requi- 
sition to  replevy,  or  execution  granted  by  him  in  the  action,  with  the 
proof  of  the  service  thereof;  the  pleadings,  or  copies  thereof;  the 
proceedings  upon  the  trial;  and  the  judgment;  with  a  brief  state- 
ment of  the  amount  and  nature  of  the  claims  litigated  by  the  parties. 
But  he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

[§  3054.]  Where  a  justice  has  gone  out  of  office,  he  must,  never- 
theless, make  a  return  in  the  same  manner,  and  his  return  has  the 
same  effect,  as  if  he  remained  in  office. 

[§  3055.J  If  the  return  is  defective,  the  appellate  court  may  direct 
the  justice  to  make  a  further  or  amended  return,  as  often  as  is  neces- 
sary.    The  appellate  court  may  compel  the  justice,  by  attachment, 
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to  make  and  file  a  return,*  or  a  further  or  amended  return.  The 
court  is  always  open  for  those  purposes.  Where  the  justice  has  re- 
moved to  another  county  of  the  state,  the  appellate  court  may  compel 
him  to  make  the  return,  as  if  was  still  within  the  county  where  the 
judgment  was  rendered. 

[§  3056.]  If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes 
from  the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as  to  the 
evidence  and  other  proceedings  taken,  and  the  judgment  rendered, 
before  the  justice ;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice. 

[§  3057.]  Where  an  appeal  is  founded  upon  an  error  in  fact  in  the 
proceedings,  not  affecting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  justice,  the  court  may  determine  the  matter  upon 
affidavits ;  or,  in  its  discretion  upon  the  examination  of  witnesses ;  or 
in  both  methods. 

[§  3058.]  Where  the  judgment  of  the  justice  is  reversed  or  modified, 
the  appellate  court  may  make  or  compel  restitution  of  property  or  of 
aright,  lost  by  means  of  the  erroneous  judgment;  but  not  so  as  to 
affect  the  title  of  a  purchaser,  in  good  faith  and  for  value  of  property 
sold  by  virtue  of  a  warrant  of  attachment  in  the  action,  or  an  execu- 
tion issued  upon  the  judgment.  In  that  case,  the  appellate  court  may 
compel  the  value,  or  the  purchase-price  to  be  restored,  or  deposited 
to  abide  the  event  of  the  action,  as  justice  requires.  Six  days'  notice 
of  an  application  for  an  order  for  restitution  must  be  given ;  and  if 
the  application  is  granted  before  judgment,  the  proper  direction  may 
be  included  therein. 

[§3059,]  If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one 
party,  and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for  the 
balance. 

("§  3060.]  Where  costs  are  awarded  to  the  appellant,  he  may  include, 
in  the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to"  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  renderM 
b"  the  justice  was  against,  the  appellant,  he  may  also  include,  in  those 
di  Snrsements,  the  costs  of  the  action,  before  the  justice,  which  he 
-would  have  been  entitled  to  recover,  if  the  judgment  of  the  justice 
had  been  in  his  favor. 

r§  3061.]  The  clerk,  immediately  after  entering  final  judgment 
upon  the  determination  of  an  appeal,  must  attach  together  and  file 
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such  of  the  following  payers,  as  were  used  upon  the  appeal ;  which 
constitute  the  judgement-roll : 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the  notice 
of  appeal ;  and  the  undertaking,  if  any  has  been  given. 
■      2.  The  verdict,  report,  or  decision,  and  each  oflfer,  if  any,  made  as 
prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice  of 
exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  necessarily  affects  the 
judgment. 

II.  Of  Appeals  where  a  New  Trial  is  not  had  in  the  Appellate 

Court. 

fS  3062.]  If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or 
has  not  demanded,  a  new  trial  in  the  appellant  court,  as  prescribed  in 
section  8068  of  this  act,  the  appeal  may  be  brought  to  a  hearing  in 
the  appellate  court,  at  any  term  thereof,  at  wjiich  such  an  appeal  can 
be  heard,  held  after  the  return  is  filed,  upon  a  notice  by  either  party, 
of  not  less  than  eight  days.  It  must  be  placed  upon  the  calendar ; 
and  must  continue  thereupon,  without  further  notice,  until  it  is  finally 
disposed  of.  If,  after  being  regularly  placed  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second  term 
thereafter,  at  which  it  might  be  noticed  for  hearirrg,  and  heard,  the 
court  must  dismiss  the  appeal,  unless  it  directs  the  same  to  be  continued, 
for  cause  shown.  If  the  appeal  is  to  the  superior  court  of  Buffalo,  it 
must  be  he  ;rd  at  a  general  term  thereof. 

[§  306o.J  In  a  case  specified  in  the  lagt  section,  the  appeal  must  be 
heard  upon  the  original  papers,  or  a  certified  copy  thereof;  and  a 
copy  or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the  justice  of 
the  case,  without  regard  to  technical  errors  or  defects,  which  do  not 
affect  the  merits.  It  may  affirm  or  reverse  the  judgment  of  the  justice, 
in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for  errors 
of  law  of  fact. 

[§  3064.]  If  the  appeal  is  taken  by  a  defendant,  who  failed  to  appear 
before  the  justice,  either  upon  the  return  of  the  summons,  or  at  the 
time  to  which  the  trial  of  the  action  was  adjourned ;  and  he  shows, 
by  affidavit  or  otherwise,  that  manifest  injustice  has  been  done,  and 
renders  a  satisfactory  excuse  for  his  default;  the  appellate  court  may, 
67 
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in  its  discretion,  set  aside  the  judgment  appealed  from,  or  stay  pro- 
ceedings thereunder,  and  by  order  direct  a  new  trial,  before  the  same 
justice,  or  before  another  justice  of  the  same  county,  designated  in 
the  order,  at  such  a  time  and  place,  specified  in  the  order,  and  upon 
such  terms,  as  it  deems  proper. 

[§  3065.]  Where  a  new  trial  is  directed  before  a  justice,  as  pre- 
scribed in  the  last  section,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  without 
service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon  the  like 
proceedings  must  be  had  in  the  action,  as  upon  the  return  of  a  sum- 
mons personally  served. 

[§  3066.]  Upon  an  appeal  provided  for  in  this  article,  the  award  of 
costs  is  regulated  as  follows  : 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a 
hearing,  as  prescribed  in  this  article,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  the 
merits;  or  if  a  new  trial  is  directed,  before  the  same  or  another  jus- 
tice, as  prescribed  in  this  article ;  the  costs  of  the  appeal  are  in  the 
discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such  a 
part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding  ten 
dollars,  besides  disbursements,  may  be  awarded  to  either  party. 

[§  3067.]  Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements  : 
To  the  appellate,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 

III.  Op  Appeals  for  a  New  Trial  in  the  Appellate  Court. 
[§  3068.]  "Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by  either 
party  in  his  pleading,  exceeds  fifty  dollars ;  or  where,  in  an  action  to 
recover  a  chattel,  the  value  of  the  property,  as  fixed,  together  with  the 
damages  recovered,  if  any,  exceeds  fifty  dollars ;  the  appellant  may, 
in  his  notice  of  appeal,  demand  a  new  trial  in  the  appellate  court ; 
and  thereupon  he  is  entitled  thereto,  whether  the  defendant  was  o? 
was  not  present  at  the  trial. 
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t§  3069.  j  To  render  such  an  appeal  eflfectual,  the  appellant  must, 
at  the  time  of  the  service  of  the  notice  of  appeal  ,upon  the  justice,  give 
the  undertaking  required,  by  this  title,  to  stay  the  execution  of  the 
judgment. 

[§  3070.]  Upon  an  appeal,  provided  for  in  this  article,  from  a  judg- 
ment for  a  sum  of  money  only,  the  respondent  may,  within  fifteen 
days  after  service  of  the  notice  of  appeal  upon  him,  and  before  the 
return  is  filed,  serve  upon  the  appellant,  or  his  attorney,  a  written 
offer,  to  allow  judgment  to  be  rendered  in  the  appellate  court,  in  favor 
of  either  party,  for  a  specified  sum.  If  the  ofi"er  is  not  accepted,  it 
cannot  be  proved  upon  the  trial.  If  the  appellant,  within  five  days 
after  service  of  the  offer,  serves  upon  the  respondent,  or  his  attorney, 
written  notice  that  he  accepts  the  offer,  he  must  file  it,  with  an  affida- 
vit of  service  of  the  notice  of  acceptance,  with  the  clerk  of  the  appel- 
late court,  who  thereupon  must  enter  judgment  accordingly.  In  such 
a  case,  the  appellant  is  entitled  to  recover  his  costs  in  the  court  below, 
and  his  disbursements  upon  the  appeal,  including  the  costs  and  fee, 
if  any,  paid  to  the  justice  upon  taking  the  appeal ;  but  neither  party 
is  entitled  to  costs  upon  the  appeal.  If  an  offer  is  not  made,  and  the 
verdict,  report,  or  decision,  upon  the  appeal,  is  more  favorable  to  the 
appellant,  by  the  sum  of  ten  dollars,  than  the  verdict  or  decision  in 
the  court  below ;  or  if  an  offer  is  made  and  not  accepted,  and  the  ver- 
dict, report,  or  decision,  upon  the  appeal,  is  more  favorable  to  the 
appellant,  by  the  sum  of  ten  dollars,  than  the  amount  of  the  offer ;  the 
appellant  is  entitled  to  recover  costs  upon  the  appeal;  otherwise, 
the  respondent  is  entitled  to  recover  costs. 

[§  3071.]  Upon  an  a.ppeal,  provided  for  in  this  article,  after  the 
expiration  of  ten  days  from  the  time  of  filing  the  justice's  return,  the 
action  is  deemed  an  action  at  issue  in  the  appellate  court ;  and  all 
the  proceedings  therein,  including  the  entry,  enforcement,  and  review 
of  the  judgment,  are  the  same,  as  if  the  action  had  been  commenced 
in  the  appellate  court,  except  as  otherwise  specially  prescribed  in  this 
chapter. 

[§  3072.]  Either  party  may,  at  any  time  after  the  action  is  deemed 
at  issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified,  with  or 
without  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defendants, 
against  whom  a  separate  judgment  may  be  taken;    and,  if  it  is 
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accepted,  the  action  becomes  severed,  and  may  proceed  against  the 
other  defendants,  as  if  it  had  been  originally  commenced  against 
theni  only.  If  the  party  receiving  the  offer,  within  ten  days  there- 
after, serves  upon  the  adverse  party,  notice  that  he  accepts  it,  he 
may  fil-j  it,  with  proof  of  acceptance;  and  thereupon  the  clerk  must 
enter  judgment  accordingly.  If  the  offer  is  not  thus  accepted,  it  can- 
»not  be  proved  upon  the  trial ;  and  if  the  party,  to  whom  it  was  made, 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 
from  the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

[§  3073.]  Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements  : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,'  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly 
on  the  calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise 
finally  disposed  of,  ten  dollars . 

§  1736.  The  proceedings  upon  the  appeal  will,  of  necessity,  have  to 
be  conducted  by  professional  lawyers,  and  under  the  rules  of  the 
appellate  court.  It  will,  therefore,  be  important  in  this  treatise  to 
take  notice  of  such  duties  and  matters  only  as  the  justice  and  the 
officers  of  his  court  may  be  called  on  to  perform,  or  in  which  they  or 
the  clients  have  an  interest  as  connected  with  the  appeal. 

§  1737.  The  notice  of  entry  of  judgment  mentioned  in  section  3046 
must  be  a  written  one;'  a  notice  derived  incidentally  from  a  third 
person,  or  in  some  other  way,  will  not  do.'  It  may  be  in  the  following 
form : 

"  IX  JUSTICE'S  COURT— Beporb  E^.,  a  Justice  of  the  Peace. 


■    A.  B.,  plaintiff, 
agt. 
C.  D.,  defendant. 


"  You  will  take  notice  that  judgment  was  entered  against  you  in 
the  above  entitled  action  on  the  day  of  ,  18     »  for  the  sum 

'  2  Daly,  510.     Supra,  3046.  «  53  Barl).  407. 
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of  dollars,  damages ;  and  dollars  and  cents,  costs  in 

all  for  the  sum  of  dollars  and  cents. 

"Dated  the    .         day  of  18     . 

"A.  B.,  plaintiff. 
"  To  C.  D.,  defendant:' 

§  1738.  Section  3046,  also  provides  for  the  notice  of  appeal,  but  it  is 
not  now,  as  was  formerly  the  case,  necessary  for  the  appellant  to  state 
the  grounds  upon  which  the  appeal  is  founded.  A  notice,  substan- 
tially in  the  following  form,  will  be  sufficient  in  all  cases : 

"JUSTICE'S  COURT  — County  of  .    Before  E.  P.,  Esq., 

a  Jztstice  of  the  Pecux, 

A.  B., 

agt. 

C.  D. 


"  Please  to  take  notice  that  the  above-named  appeals  to 

the  county  court  of  the  county  of  ,  from  the  judgment  entered 

in  the  above  entitled  action  on  the  day  of  ,  18     ,  in  favor 

of  the  above-named  against  the  said  ,  for  the  sum  of 

dollars  cents,  damages,  and  dollars  and  cents,  costs 

in  all  the  sum  of  dollars.* 

"Dated  this  day  of  ,18     . 

"Yours,  &c., 

["  SigTMture  of  appellant.'] 

"  To  E.  P.,  Esq.,  Justice,  and  to 

If  the  appeal  be  for  a  new  trial,  add  after  the  *  in  above  form, 
"  and  the  said  demands  a  new  trial  in  the  appellate  court." ' 

The  notice  of  appeal  must  be  signed  by  the  appellant  atid  not  by  the 
attorney.  If  the  appeal  is  made  by  a  portion  of  the  judgment  debtors, 
the  notice  should  be  drawn  accordingly.  A  verbal  notice  is  inauffi- 
cient.°  If  the  complaint  or  answer  demand  judgment  for  an  amount 
exceeding  fifty  dollars,  there  may  be  a  new  trial  in  the  appellate 
court  whether  the  defendant  appeared  on  the  trial  or  not.  The  right 
to  a  new  trial  in  the  county  court  depends  upon  the  amount  claimed 
in  the  pleadings.^  In  computing  the  time  for  the  service  of  the 
notice,  the  day  on  which  the  judgment  was  entered  is  excluded,  so 

■  19  Hun,  303.  '  36  How.  Pr.  47.    11  Hun,  577.    Su- 

»  7  How.  Pr.  108.    Supra  (3046.)  pra  (3068.) 
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that  service  on  the  twenty-first,  to  appeal  a  judgment  entered  on  the 
first,  is  in  time ;  if  not  served  till  the  twenty-second,  it  is  too  late.'  If 
the  notice  is  not  served  in  time,  it  is  worthless,  and  the  appellate'court 
acquires  no  jurisdiction,  even  if  a  return  is  made;*  and  the  same 
was  formerly  the  case  if  it  was  served  o;i  the  justice  in  time, 
but  not  till  afterward  on  the  respondent ;  but  now,  the  court 
may  allow  an  appellant  to  perfect  his  appeal  by  effecting  such  ser- 
vice.' If  the  justice  makes  a  return,  in  a  case  where  the  notice  was 
served  too  late  upon  him,  and  the  return  does  not  show  the  defect, 
it  may  be  reached  by  a  motion  to  dismiss  the  appeal  on  affidavit.* 
The  costs  of  the  action  included  in  the  judgment  appealed  from,  mmt 
be  paid  by  the  appellant  when  the  notice  is  served.  The  justice  may 
waive  the  payment  of  the  two  dollfirs  for  his  fees,  but  he  need  not 
make  the  return  unless  it  is  paid,  if  he  so  chooses." 

§  1739.  In  all  cases  where  there  is  to  be  a  new  trial  on  the  appeal, 
security  must  be  given  as  prescribed  in  section  3050,"  and  the  sure- 
ties thereon  remain  liable  until  the  final  judgment.'  In  other  cases, 
the  appellant  may  give  the  security  or  not,  at  his  option.  If  he  does 
not,  the  proceedings  are  not  stayed  on  the  judgment  against  him  in 
the  court  below,  which  may  be  collected  the  same  as  if  no  appeal  had 
been  taken.'    The  undertaking  may  be  in  the  following  form  : 

"  JUSTICE'S    COURT  —  County  op  Before   E.  F.,  Justice  of 

the  Peace. 


A.  B.,  plaintiff, 

sagt. 

C.  D.,  defendant. 


"  Whereas,  on  the            day  of  ,  18     ,            the  above-named 

recovered  a  judgment  against  the  above-named  for* 
dollars  damages  and  costs  : 

"And  the  said  feeling  aggrieved  thereby,  intend    to  appeal 

therefrom  to  the  county  court  of  county.     Now,  therefore,  we 

of            by  occupation  a  and            of           by  occupation 

'  46  Barb.  615.     11  How.  Pr.  R.  193.  5  How.  Pr.  422.     6  Cal.  287.     7  Hun, 

"  7  How.  Pr.  R.  108.     2  Abbott,  286.  18.     17  id.  241.     18  id.  481. 

2  E.  D.  Smith,  139.     4  id.  477.     1  Ker-  "  Code  Civil  Proc.  j  3069.     8  Hun,  14. 

nan,  274.  '  65  N.  Y.  380. 

=  7  How.  Pr.  R.  108.      7  Daly,  464.  =  9   Barb.    378.      2  Hilton,   504.     17 

Code  Civil  Proc.  §  3049.  How.  Pr.  R.  545.     9  Abbott,  187.    17 

*  2  E.  D.  Smith,  139.  Hun,  334.    Code  Civil  Proc.  §  3050. 

'  Code  Civil  Pi-oc.  §§  8047,  3053, 
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a  do  hereby  jointly  and  severally  undertake,  that  if  the  said 

appeal  be  dismissed,  or  if  judgment  is  rendered  against  the  appel- 
lant in  the  appellate  court  and  an  execution  issued  thereupon  is 
returned  wholly  or  partly  unsatisfied.  We  will  pay  **  the  amount  of 
said  judgment  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  the  sum  of  dollars  [the  amount  must  be  at  least  §100, 

and  at  not  less  than  double  the  amount  of  the  judgment]. 
Dated  this  day  of  ,  18     .  ["  Signatures."  ] 

§  1740.  The  undertaking  must  be  acknowledged,  and  accompanied 
by  an  affidavit  of  justification,  as  in  the  case  of  an  order  of  arrest  (see 
arrest),  and  it  must  be  approved  by  the  justice  or  county  judge.  The 
appellant  need  not  join,  and  one  surety  will  be  sufficient. 

If  the  appeal  be  from  a  judgment  for  the  recovery  of  a  chattel,  the 
foregoing  form  may  be  used  by  inserting  after  the  *  the  following 
words :  "  The  recovery  of  the  possession  of  the  following  chattels 
(describe  them),  and  " ;  and  after  the  **  insert  the  following :  "  The 
sum  fixed  by  said  judgment  as  the  value  of  the  chattel,  together  with 
the  damages,  if  any,  awarded  for  the  taking  (or  withholding  or  deten- 
tion) thereof."  A  copy  of  the  undertaking,  with  a  notice  of  the  deliv- 
ery thereof,  must  be  served  with  the  notice  of  appeal,  and  in  like 
manner..' 

§  1741.  The  Code  of  Civil  Procedure  further  provides,  that : 

[§  1335.]  The  attorney  for  the  respondent  may,  within  ten  days 
after  the  service  of  a  copy  of  the  undertaking,  with  notice  of  the 
filing  thereof,  serve  upon  the  attorney  for  the  appellant,  a  written 
notice,  that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertaking, 
to  the  same  effect,  must  justify  before  a  judge  of  the  court  below,  or 
a  county  judge.  At  least  five  days'  notice  of  the  justification  must 
be  given ;  in  every  other  respect  the  provisions  of  sections  578,  579 
and  580  of  this  act  apply  to  the  justification.  If  the  judge  finds  the 
sureties  sufficient,  he  must  endorse  his  allowance  of  them  upon  the 
undertaking,  or  a  copy  thereof,  and  a  notice  of  the  allowance  must  be 
served  upon  the  attorney  for  the  exceptant.  The  eflfect  of  a  failure  so 
to  justify,  and  to  procure  an  allowance,  is  the  same  as  if  the  under- 
taking had  not  been  given. 

This  section  is  made  applicable  to  justice's  courts  by  section  3050 
ante. 

'  Code  Civil  Proc.  §  3050. 
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§  1742.  The  notice  of  appeal  having  been  served  upon  the  opposite' 
party  and  the  justice,  in  the  manner  provided  by  sections  3047  and 
3048  of  the  Code,  and  the  appellant  having  paid  the  justice  the  costs 
of  the  action  included  in  the  judgment,  and  two  dollars  for  the  costs 
of  the  return,  when  it  is  required  by  him,  and  the  proper  undertak- 
ing having  also  been  given,  and  filed  when  necessary,  it  becomes  the  ; 
duty  of  the  justice,  after  ten  days  from  the  receipt  of  the  notice  of  • 
appeal,  and  within  thirty  days  therefrom,  to  make  and  file  his  return 
pursuant  to  the  3053d  section.    But  if  the  return  is  not  made  in  that 
time,  the  appeal  is  not  at  an  end,  as  the  return  may  be  made  after- 
w^ard,  and  may  be  compelled  by  attachment.'     The   contents  of  this 
return  are  provided  for  in  the  3053d  section  of  the  Code.     "When  the 
appeal  is  to  be  retried  in  the  appellate  court,  the  return  may  be  as 
follows : 

"  IN  JUSTICE'S  COURT  : 


John  Doe, 

agt. 

Riehai-d  Roc. 


"  To  the  County  Court  of  the  County  of 

"  In  obedience  to  the  statute  in  such  cases  made  and  provided,  and  in 
pursuance  of  the  notice  of  appeal  hereto  annexed,  I,  Lewis  E.  Car- 
penter, a  justice  of  the  peace  of  the  town  of  North  Norwich,  county 
of  Chenango  and  state  of  New  York,  the  justice  before  whom  this 
action  was  tried,  do  hereby  certify  and  return  to  said  court,  that  at 
my  office  in  North  Norwich,  aforesaid,  on  the  15th  day  of  March, 
1865,  I  issued  a  summons,  dated  that  day,  directed  to  any  constable 
of  Chenango  county,  directing  him  to  summons  Richard  Roe  to  appear 
before  me,  at  my  office  in  North  Norwich,  aforesaid,  at  one  o'clock  in 
the  afternoon,  on  the?  23d  day  of  March,  1865,  to  answer  complaint  of 
John  Doe  in  a  civil  action.  The  summons  was  duly  returned,  person- 
ally served  on  said  defendant,  Richard  Roe,  March  16,  1865,  by 
Charles  S.  Brookins,  a  constable  of  said  town.  Said  original  sum- 
mons, with  the  return  thereon,  is  hereto  annexed,  marked  exhibit  A, 
and  forms  a  part  of  this,  my  return. 

"  On  the  return  day  of  said  summons,  and  at  the  said  time  and 
place  so,  in  said  summons,  specified  for  the  return  thereof,  the  said 
parties  personally  appeared ;  the  said  plaintiff  also  appearing  by  E. 

'  Code  Civa  Proc.  %  3055. 
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H.  Prindle,  Esq.,  his  attorney,  and  the  said  defendant  by  D.  L.  Fol- 
lett,  Esq.,  his  attorney  (or  otherwise,  as  the  facts  were). 

"  The  said  plaintiff  thereupon  complained  in  writing,  as  follows : 
(Here  give  a  copy  thereof;  or,  if  the  complaint  was  an  oral  one,  say 
'  complained  orally,  as  follows,'  setting  out  the  substance  thereof.) 
The  said  defendant  answered  in  writing,  as  follows :  (Here  give  a 
copy  thereof;  or,  if  the  answer  was  an  oral  one,  say  'answered 
orally,  as  follows,'  setting  ur ih  the  substance  thereof.) 

"  Issue  being  joined,  the  cause  was,  by  agreement  of  the  parties 
(or  otherwise,  as  the  case  may  be),  adjourned  until  ten  o'clock  in  the 
forenoon,  on  the  6th  day  of  April,  1865. 

"At  the  time  and  place  last  mentioned,  the  parties  appeared  in 
person,  and  upon  the  request  of  the  defendant,  I  issued  a  venire, 
returnable  forthwith,  and  delivered  the  same  to  Charles  S.  Brookins, 
a  constable  of  said  town,  who,  upon  the  same  day,  returned  the  same, 
with  the  following  list  of  jurors  by  him  summoned,  and  his  return 
endorsed  thereon,  to  wit :  Albertus  A.  Adams,  Orville  Brooks,  Almon 
Cook,  Egbert  Cook,  David  Eickler,  Cyrus  Hartwell,  Cuyler  PerLee, 
Edmund  S.  PerLee,  William  D.  Sacket,  Alfred  Seymour,  William 
Smith  and  Smith  Titus,  all  of  whom  personally  appeared  except  Smith 
Titus.  Whereupon  Almon  Cook,  Egbert  Cook,  Cyrus  Hartwell, 
Edmund  S.  PerLee,  William  D.  Sacket  and  Alfred  Seymour  were 
duly  drawn  and  sworn  as  jurors  to  try  said  cause,  and  before  whom 
the  same  was  tried. 

"  The  following  is  a  statement  of  the  amount  and  nature  of  the  claim 
litigated  upon  said  trial : 

"  The  plaintiff  claimed  to  recover  sixty-eight  dollars  and  forty-four 
cents,  balance  due  him  upon  the  sale  and  delivery  to  defendant  of 
17,480  pounds  of  hay. 

"  The  plaintiff,  to  maintain  his  issue,  called  Charles  M.  Hall,  Henry 
C.  Hall,  George  Hall,  Hiram  Hale,  Randall  Hunt,  Harry  P.  Hickok, 
Edwin  Haight,  Benjamin  Crandall,  Shubael  A.  Brooks,  John  W. 
King,  Charles  B.  Brooks  anil  Charles  Wilcox,  who  were  duly  sworn 
and  examined  as  witnesses  in  his  behalf. 

"  The  defendant  defended  the  plaintiff's  claim  upon  the  grounds : 
"  1.  That  the  plaintiff  had  entered  into  a  special  contract  to  deliver 
at  defendant's  barn,  ten  tons  of  good  hay,  of  the  first  quality,  and 
that  he  had  only  delivered  eight  tons  and  1,480  pounds  of  hay,  and 
which  was  mouldy,  musty,  and  not  of  the  quality  called  for  by  the 
contract. 
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"2.  That  March  11, 1865,  a  judgment  was  rendered  before  PaulL,  - 
"Wescott,  Esq.,  a  justice  of  the  peace  of  the  town  of  Norwich,  in  the 
county  of  Chenango,  in  an  action  wherein  the  aforesaid  John  Doe  was 
plaintiif,  and  the  aforesaid  Richard  Roe  was  defendant,  for  forty-three 
dollars  and  seventy-five  cents  damages,  for  the  failure  of  said  Richard 
Roe  to  deliver  to  said  John  Doe  the  quality  and  quantity  of  hay 
called  for  by  the  contract  alleged  in  the  complaint  herein. 

"  3.  That  Richard  Roe  should  have  set  up  oifset,  and  litigated 
upon  the  trial  of  the  cause  wherein  John  Doe  was  plaintiif  and  Rich- 
ard Roe  was  defendant  (in  which  judgment  was  rendered  before  Paul 
L.  Wescott,  a  justice  of  the  peace,  March  11th,  1865),  his  -claim  for 
any  amount  unpaid  on  account  of  the  hay  which  plaintiflf  claims  to 
have  delivered  under  his  contract. 

"  The  defendant,  to  maintain  his  issues,  called  Robert  Harkness, 
David  Wyckoff,  Burr  B.  Andrews.  Samuel  R  Hammond,  John  M. 
Mabie,  Paul  L.  Wescott,  Edward  P.  Mosier,  Norman  Cox,  James  E, 
Case,  George  R.  Day,  Samuel  Lyon,  James  H.  Andrews,  George  W. 
Roe,  Josiah  Wood,  Stephen  Cronk,  Cornelius  Vosburgh,.  Samuel  T. 
Benedict  and  Albertus  Adams,  who  were  duly  sworn  and  examined 
as  witnesses  in  his  behalf. 

"  The  trial  of  said  cause  was  continued  on  tjje  sixth,  seventh  and 
eighth  days  of  April,  1865,  upon  which  last  mentioned  day  it  was 
submitted  to  the  jury,  who  retired  under  the  charge  of  a  constable 
duly  sworn  for  that  purpose,  and  after  deliberating  upon  their  verdict 
the  said  jury  returned  upon  that  day  into  court,  and  being  by  me 
duly  called,  severally  answered  to  their  names,  and  the  plaintiflf  being 
by  me  duly  called,  personally  appeared  and  answered  to  his  name, 
■whereupon  the  said  jury  rendered  their  verdict  in  favor  of  said  plain- 
tiff and  against  said  defendant  for  sixty-four  dollars  and  eighty  cents 
damages;  and  immediately  thereupon,  and  on  said  eighth  day  of 
April,  1865,  I  rendered,  entered  and  docketed  a  judgment  upon  said 
verdict  in  favor  of  said  plaintiif  and  against  said  defendant  for  sixty- 
four  dollars  and  eighty  cents  damages,  with  iive  dollars  costs.  Total, 
sixty-nine  dollars  and  eighty  cents  damages  and  costs. 

"  I  further  certify  that  the  foregoing  are  all  the  proceedings  had  by 
or  before  me  upon  said  trial,  and  in  this  action.  That  on  the  twenty- 
fifth  day  of  April,  1865,  said  defendant  served  the  notice  of  appeal 
(demanding  a  new  trial)  hereunto  annexed,  marked  D,  upon  me, 
together  with  a  sufficient  undertaking,  at  the  same  time  paying  to  me 
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five  dollars  costs,  so  as  aforesaid  included  in  said  judgment,  together 
■with  two  dollars,  my  fees  for  making  my  return. 
"  Dated  May  2d,  1865. 

"LEWIS  E.  CAEPENTER, 

"Justice  of  the  Peace." 

• 

If  the  appeal  is  taken  on  questions  of  law  only,  or  where  the  sum 

demanded  by  either  party  in  his  pleading,  or  the  value  of  the  prop- 
erty recovered,  as  appears  from  the  verdict  or  judgment,  shall  be  fifty 
dollars  or  less,  the  testimony,  proceedings  and  judgment  are  to  be 
returned.     In  such  cases  the  return  may  be  as  follows : 

"  To  the  County  Court  of  Chenango  county : 

"  In  pursuance  of  the  notice  of  appeal  hereunto  annexed,  and  which 
was  served  upon  me  on  the  sixteenth  day  of  February,  1870,  I,  Oscar 
H.  Curtis,  a  justice  of  the  peace  of  Oxford,  in  said  county,  return  all 
of  the  testimony,  proceedings  and  judgment  in  the  action  in  the  said 
notice  mentioned,  as  follows :  On  the  first  day  of  January,  1870,  at 
the  request  of  James  Jackson,  in  the  said  writ  named,  I  issued  a  sum- 
mons, directed  to  any  constable  of  the  said  county,  commanding  him 
to  summon  Richard  Roe,  in  the  said  writ  also  named,  to  appear 
before  me,  at  my  offic^  in  the  town  of  Oxford,  on  the  thirteenth  day 
of  January  then  instant,  at  one  o'clock  in  the  afternoon,  to  answer 
James  Jackson,  in  a  plea  of  trespass  on  the  case,  to  his  damage  of 
fifty  dollars ;  which  summons,  on  or  before  the  return  day  thereof, 
was  delivered  to  me  by  a  constable  of  the  said  county,  with  a  return 
thereon,  signed  by  him,  that  the  same  was  personally  served  on  the 
said  Richard  Roe,  on  the  sixth  day  of  January  aforesaid.  At  the 
time  and  place  specified  for  the  return  of  the  summons,  the  parties 
appeared  before  me,  and  the  plaintiff  made  his  complaint  against  the 
defendant  that  he  owed  him  twenty-five  dollars  for  twenty  bushels  of 
wheat,  sold  and  delivered  by  the  plaintiff  to  the  defendant  at  his 
request,  at  Oxford,  in  said  county,  in  the  year  1869 ;  to  which  com- 
plaint the  said  defendant  answered,  denying  the  same.  {If  the  plead- 
ings  of  the  parties  are  in  writing,  insert  copies  of  them!)  Issue  being  so 
joined  between  the  parties,  the  plaintiff  demanded  of  me  that  the 
cause  should  be  tried  by  a  jury;  and  upon  the  motion  and  oath  of  the 
plaintiff,  the  cause  was  adjourned  until  the  twenty-ninth  day  of  Jan- 
uary then  instant,  at  one  o'clock  in  the  afternoon,  at  my  office,  in  the 
town  of  Oxford;  and  I  also  issued  a  venire  for  a  jury,  returnable  at 
the  time  and  place  last  aforesaid.    On  the  day  and  at  the  place  last 
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aforesaid,  the  parties  again  appeared  in  person  before  me,  the  plain- 
tiff also  appearing  by  S.  Bundy  and  Horace  Packer,  Esq.,  his  counsel, 
and  the  defendant  by  Dwight  H.  Clarke  and  James  W.  Glover,  Esq., 
his  counsel,  and  a  constable  of  the  town  of  Oxford  returned  the  venire 
to  me,  with  a  panel  containing  the  names  of  twelve  persons,  summoned 
by  him  for  the  jury  aforesaid,  six  of  whom  to  wit:  James *W.  Clark, 
Henry  L.  Miller,  John  R.  Van  Wagenen,  Andrew  J.  Hull,  Almanzor 
Watson  and  David  Gr.  Barber,  were  duly  drawn  and  sworn  (or  affirmed) 
as  the  jury  to  try  the  said  cause,  who  did  sit  together  and  hear  the 
proofs  and  allegations  of  the  parties,  which  were  delivered  publicly 
in  their  presence.  On  the  trial  of  the  cause,  the  following  evidence 
was  given  on  the  part  of  the  plaintiff.  {Set  forth  the  evidence  given  and 
exceptions  made  on  the  part  of  the  plaintiff^  And  thereupon  the  plain- 
tiff rested  his  cause.  The  following  evidence  was  then  given  by  the 
defendant.  {Set  forth  the  evidence  given  and  exceptions  made  on  the  part 
of  the  defendant.)  The  foregoing  is  all  the  testimony  given  on  the 
said  trial.  The  defendant,  after  the  testimony  on  the  part  of  the 
plaintiff  was  closed,  applied  to  me  for  a  nonsuit  in  the  said  cause,  on 
the  following  grounds,  viz.  :  {Here  state  the  same  fully,  as  made  on  the 
trial.)  I  denied  the  said  motion,  and  the  defendant  excepted.  After 
hearing  the  proofs  and  allegations  of  the  parties,  the  jury  were  kept 
together  in  a  convenient  place,  under  the  charge  of  a  constable  for 
that  purpose,  duly  sworn,  until  they  had  agreed  upon  their  verdict ; 
and,  when  they  had  agreed  upon  their  verdict,  they  returned  into 
court  and  delivered  the  same  to  me  publicly,  the  plaintiff  appearing 
and  answering,  whereby  they  found  for  the  plaintiff  twenty  dollars 
damages.  "Whereupon  I  immediately  and  on  the  same  day  rendered 
judgment  against  the  said  defendant  for  the  said  twenty-five  dollars, 
due  him  from  the  defendant,  and  two  dollars  costs.  All  which  I  send 
■with  the  process,  pleadings,  notice  of  appeal  and  other  things  touch- 
ing the  aforesaid  proceedings  and  judgment. 
"  Dated  the  12th  day  of  March,  1870. 

"OSCAR  H.  CURTIS,  Justice  of  the  Peace." 

§  1743.  These  returns  may  be  varied  to  meet  the  various  facts  or 
occurrences  of  the  trial.  It  is  essential  that  the  notice  of  repeal  be 
annexed  to  the  return."  The  justice  should,  except  where  there  is  to 
be  a  new  trial,'  give  a  full  and  complete  history  of  the  proceedings  in 
the  cause,  and  will  not  be  excused,  on  his  affidavit  that  he  has  no 

'  Code,  §  3053.    1  Hilton,  160.  »  Code,  §  3053. 
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minutes,  and  remembers  nothing  by  -which  he  can  make  a  return.' 
It  should  also  contain  everything  necessary  to  confer  jurisdiction  on 
the  justice;''  and  where  it  did  not  appear  from  it,  that  the  summons 
contained  any  time  or  place  of  appearance,  or  that  the  return  of  the 
constable  showed  the  time  of  service  of  the  process,  to  show  that  the 
defeudaut  did  not  a  pear  within  an  hour  after  the  summons  was 
returnable,  the  return  was  held  insufficient.^  It  should  be  made  by 
the  justice  himself,  and  where,  under  a  former  statute,  a  return  to  a 
certiorari  was  drawn  by  the  attorney  for  the  plaintiff  in  error,  it  was 
set  aside.'  But  where  the  attorney  for  the  plaintiff  in  error,. at  the 
request  of  the  justice  who  dictated  the  whole  of  the  facts,  wrote  the 
return  to  a  certiorari,  and  acted  merely  as  an  amenuensis  or  clerk  for 
the  justice,  the  court  refused  to  set  aside  the  return ;'  so  where  the 
attorney  for  the  defendant  in  error,  wrote  the  return  to  a  certiorari, 
the  court  refused  to  set  it  aside,  no  abuse  being  shown,  for  the  reason 
that  the  defendant's  attorney  was  seeking  for  the  affirmance  of  the 
judgment,  which  is  more  favored  in  law.°  The  justice  should  also 
be  careful  to  give  a  full  history  of  all  such  matters  as  are  essential  to 
give  his  proceedings  the  character  of  regularity  and  adherence  to  the 
statute.  Thus,  if  he  state  that  the  jury  retired  to  deliberate  on  their 
verdict,  he  must  also  return  that  a  constable  was  sworn  to  attend 
them ;  and  should  he  omit  this,  the  judgment  would  be  reversed.'' 
And  where  issue  Is  joined,  the  return  should,  upon  the  same  prin- 
ciple, state  that  the  judgment  was  rendered  after  "  hearing  the  proofs 
and  allegations  of  the  parties. "°  But  the  justice  cannot  be  required 
to  state  matter  of  which  he  is  not  presumed  to  be  conversant ;  as  the 
conduct  of  a  jury  after  they  had  retired."  And  the  court  will  not 
require  him  to  return  any  matter  which  is  altogether  immaterial.  He 
should  return  all  the  evidence  received  by  him.  And  where  he  sets 
forth  evidence  in  detail,  the  return  is  considered  as  stating  the  whole 
testimony,  unless  the  contrary  distinctly  appears."  But  it  is  usual, 
and  better,  that  it  state  the  fact  distinctly  as  in  the  above  form. 
Documentary  as  well  as  oral  testimony  should  be  so  returned,  copies 
of  the  papers  being  all  that  is  necessary."  The  return  need  not  be 
under  seal.'"  * 

'  1  Cowen,  59.  '  2  Caines,  373.     14  Barb.  381. 

'  9  Barb.  60  "  2  Caines,  96. 

'  Vi  Wend.  517.  9  Barb.  60.  "  8  Caines,  106. 

*  3  Cowen,  20.  '°  24  N.  Y.  578. 

«  4  Cowen,  505.  "  3  E.  D.  Smith,  166. 

"  4  Cowen.  537.  "  1  Cowen,  212. 
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§  1744.  The  appellate  court  will,  in  all  cases,  put  such  a  construc- 
tion on  the  words  and  phrases  used  in  the  return,  as  will  tend  to  the 
affirmance,  rather  than  the  reversal  of  the  j  udgment ;  and  will  make 
every  warrantable  intendment  in  its  favor.  Accordingly,  where  the 
return  omits  to  state  that  the  witnesses  were  sworn,  it  will  be  intended 
that  they  were,  if  no  objection  appear  to  have  been  made  on  this 
account  before  the  justice.'  So  where  a  greater  amount  of  costs  was 
taxed  than  is  ordinarily  allowed  by  law,  the  court  intended,  in  the 
absence  of  the  facts  so  appearing  in  the  return,  that  the  costs  were 
legally  increased  beyond  the  ordinary  sum,  by  the  addition  of  charges 
for  the  attendance  of  foreign  witnesses.''  And  where  a  justice 
returned,  "  that,  being  convinced  by  the  evidence  adduced  by  the 
plaintiff,  he  gave  judgment,"  &c.,  the  court  intended  that  this  was 
legal  evidence,  given  under  oath."  It  will  not  require  a  technical 
issue  to  be  returned,  though  the  cause  be  tried  by  jury,  to  war- 
rant which,  an  issue  is  essential;  but  where  it  appeared  by  the 
return,  that  the  defendant  in  some  shape  or  other,  resisted  the  plain- 
tiff's demand,  this  will  be  considered  equivalent  to  the  joining  of  an 
issue.* 

§1745.  The  Code  provides  for  a  return  by  a  justice  who  has  gone 
out  of  office,  or  removed  to  a  foreign  county,  and  for  a  further  or 
amended  return  in  all  cases  where  the  appellate  court  shall  deem  it 
necessary. °  In  cases  where  a  further  or  amended  return  is  ordered, 
the  justice  should  at  once  comply  with  the  terms  of  the  order,  and 
supply  the  defect  in  the  return  which  it  refers  to.  If  the  justice 
should  discover  that  he  has  made  a  mistake  in  his  return,  he  may 
apply  to  the  appellate  court  upon  affidavit,  stating  the  mistake,  for 
leave  to  amend  it  so  as  to  conform  it  to  the  fact ;  and  the  coxat,  if  it 
deemed  the  mistake  material,  would  order  the  amendment. 

§  1746.  These  amendments  may  be  ordered  at  different  stages  of 
the  suit,  according  to  the  circumstances  of  the  case,  and  the  person 
applying.  In  one  case,  a  justice  was  allowed  to  amend  a  clerical 
mistake,  on  payment  of  costs,  even  after  the  cause  had  been  argued 
and  the  opinion  of  the  appellate  court  had  been  delivered,  reversing 
the  judgment."  In  another  case,  he  was  allowed  to  amend  after  the 
cause  had  been  noticed  for  argument,  upon  an  affidavit  that  he  was  led 
into  the  mistake  by  the  management  and  imposition  of  the  plaintiff's 

'  2  John.  378.  ■■  1  John.  Cases,  333. 

=  19  Wend.  351.    21  id.  305,  307.  '  Code,  §§  3054,  3035. 

'  3  John.  439.  '  2  Games,  134,  139. 
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attorney.'  And  the  defendant  will  be  allowed,  under  special  circum- 
stances, to  move  for  the  amendment  of  a  clerical  mistake,  even  after 
the  cause  is  ready  for  trial  on  the  appeal."  But  the  plaintiff  cannot, 
in  general,  move  to  amend  after  noticing  the  cause  for  argument 
The  time  and  manner  in  which  a  party  must  apply  to  the  appellate 
court  to  have  the  justice's  return  amended,  and  the  practice  and  pro- 
ceedings thereon,  are  now  regulated  by  the  rules  of  the  county  courts 
under  the  power  they  possess  of  compelling  the  justice  to  make  or 
amend  his  return,  by  attachment.' 
§  1747.  The  amended  return  may  be  in  the  following  form : 

"CHENAN&O  COUNTY  COURT. 


John  Doe, 

respondent, 
agt. 
Eifhard  Roe, 

appellant. 


J 


"  To  the  County  Court  of  Chenango  county : 

"  Pursuant  to  an  order  of  the  said  court,  a  copy  of  which  was  served 
upon  me  on  the  1st  day  of  June,  1870,  and  which  is  hereto  annexed, 
I,  Edgar  C.  Post,  the  justice  of  the  peace  therein  named,  do  further 
return  to  the  said  court  as  follows  :  (Here  set  forth  the  facts  in  rela- 
tion to  which  the  further  or  amended  return  is  required  by  the  order.) 

"Dated  June  8,  1870. 

"  EDGAR  C.  POST, 

"Justice  of  the  Peace." 

§  1748.  If,  before  the  staying  of  the  proceedings  by  the  giving  of  an 
undertaking,  an  execution  has  been  issued  on  the  judgment  appealed 
from,  the  service  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  oflacer  holding  the  execution,  accompanied  by  an  affi- 
davit showing  that  it  is  a  copy,  and  that  the  original  has  been  duly  filed, 
stays  all  further  proceedings  thereon.''  This  certified  copy  must, 
therefore,  be  procured  and  served,  if  the  appellant  wishes,  to  stay 
such  further  proceedings.  To  the  copy  of  the  bond  may  be  attached 
a  certificate  as  follows : 

'  5  John.  350.  '  Code,  §  3055. 

»  3  Caines,  83.  Code,  \  3051. 
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"JUSTICE'S  COURT  — Chenango  County. 


John  Doe, 

afft. 

Richard  Roe. 


'!  I,  J.  S  Baldwin,  the  justice  of  the  peace  before  whoni  this  action 
■was  tried,  certify  that  the  foregoing  is  a  copy  of  an  undertaking 
properly  approved  and  filed  with  me  by  Richard  Roe,  the  defendant, 
who  has  appealed  from  the  judgment  rendered  by  me  to  the  Chenango 
county  court.  I  have  compared  the  foregoing  with  the  original,  and 
it  is  a  true  transcript  therefrom,  and  of  the  whole  th&reof 

"  March  15,  1870. 

"  J.  S.  BALDWIN,  Justice  of  the  Peace. 

§  1749.  On  the  service  of  this  certified  copy  of  the  undertaking  on 
the  constable,  his  proceedings,  as  we  said  in  the  last  section,  are  stayed 
upon  the  execution.  But  this  is  all.  It  does  not  supersede  the  execu- 
tion, nor  interfere  with  the  levy,  nor  make  it  the  duty  of  the  constable 
to  return  the  property  to  the  defendant  in  the  execution.  It  simply 
stays  the  constable  from  going  further,  but  he  keeps  the  property  in 
his  hands  till  the  determination  of  the  appeal,'  or  till  he  places  it  in 
a  receiptor's  hands,  as  in  other  cases, 

§  1750.  A  justice  of  the  peace  who  corruptly  refuses  to  approve  the 
security  of  an  undertaking  upon  an  appeal,  is  liable  to  an  action 
therefor  in  favor  of  the  party  who  is  injured  thereby." 

The  Code  also  has  a  very  salutary  feature  in  its  allowance  of  an 
offer  by  the  respondent,  within  fifteen  days  after  the  service  of  the 
notice  of  appeal  upon  him,  and  lefore  the  return  is  filed,  to  allow  judg- 
ment to  be  rendered  in  the  appellate  court  in  favor  of  either  party  for 
a  specified  sum.  If  within  five  days  after  the  service  of  the  offer,  the 
appellant  serves  upon  the  respondent,  or  his  attorney,  written  notice 
that  he  accepts  the  offer,  he  must  file  it,  with  an  affidavit  of  service 
of  the  notice  of  acceptance,  with  the  clerk  of  the  appellate  court,  who 
must  thereupon  enter  judgment  accordingly.  A  careful  reading  of 
the  section  will  enable  any  one  to  practice  under  it  correctly. 

The  respondent's  offer  may  be  as  follows  : 

'  26  Barb.  55.     39  id.  71.     2  E.   D.  =8  Wend.  462. 

Smith,  259.    9AbhQtt,  213.    1  Duer,  679. 
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COUNTY  COURT. 


A.   B.,  Respond- 
ent, 
agt 

C.  D.,  Appellant. 


"  You  will  please  take  notice  that  I  hereby  offer  to  allow  judgment 
to  be  rendered  by  the  county  court,  in  the  above  entitled  action, 

in  favor  of  ,  the  above  named  ,  and  against  ,  the 

above  named  ,  for  the  sum  of  dollars 

"Dated  this  day  of  ,18     . 

"  Yours,  &c., 

["  /Signature.] 
"  To  ,  appellant  (or  attorney  for  appellant)." 

The  acceptance  served,  may  be  in  the  following  form : 
"  COUNTY  COURT. 


A.  B.,   Respond- 
ent, 
agt. 

C.  D.,  Appellant. 


"  Please  take  notice  that  I  hereby  accept  your  offer  to  allow  judg- 
ment to  be  entered  in  the  county  court,  in  favor  of  ,  the 
above-named  ,  and  against  ,  the  above-named  ,  for 
the  sum  of            dollars 

"Dated  this  day  of  ,18     . 

"  Yours,  &c. 

"Appellant. 
"  To  ,  respondent  {or  attorney  for  respondent)." 

§  1751.  By  section  3063,  the  appellate  court  must  "  render  judgment 
according  to  the  justice  of  the  case,  without  regard  to  technical  errors 
and  defects,  which  do  not  affect  the  merits."  This  is  a  salutary  pro- 
vision. But  it  does  not  compel  the  court  to  wink  at  the  carelessness  of 
parties,  or  at  their  errors,  in  the  course  of  the  trial.  And  it  will  not 
do  for  a  party  to  risk  erroneous  decisions  in  his  favor,  in  the  hope  that 
the  court  above  will  consider  them  as  technical  errors  and  defects, 
which  do  not  affect  the  merits.  Judgment  is  given  according  to  the 
justice  of  the  case.'  If  the  jury  find  for  the  defendant  in  a  case 
where  the  plaintiff  is  entitled  to  nominal  damages  only,  the  judgment 
will  not  be  reversed." 

*  49  Barb.  145.  *  32  N.  Y.  351. 
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OF  AMENDMENTS. 


§  1752.  We  have  incidentally  had  occasion,  in  connection  with  the 
several  topics  which  have  been  treated  of  in  the  preceding  pages,  to 
refer  to  the  power  of  a  justice  of  the  peace  to  allow  amendments  in 
proceedings  before  him.'  By  section  2868  of  the  Code  of  Civil  Pro- 
cedure, in  relation  to  the  jurisdiction  of  justice's  courts,  it  is  provided 
that:  "A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding  of  which  he  has 
jurisdiction  brought  before  him ;  he  must  hear,  try  and  determine  the 
same  according  to  law  and  equity,  and  for  that  purpose,  when  special 
provision  is  not  otherwise  made  by  law,  the  court  is  vested  with  all ' 
the  necessary  powers  possessed  by  the  supreme  court." 

In  addition,  the  Code  further  provides  that : 

[§  723.]  The  court  may,  upon  the  trial  or  at  any  other  stage  of  the 
action  before  or  after  judgment,  in  furtherance  of  justice  and  on 
such  terms  as  it  deems  just,  amend  any  process,  pleading,  or  other 
proceeding,  by  adding  or  striking  out  the  name  of  a  person  as  a 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mis- 
take in  any  other  respect,  or  by  inserting  an  allegation '  material  to 
the  case ;  or,  where  the  amendment  does  not  change  substantially  the 
•  claim  or  defense,  by  conforming  the  pleading  or  other  proceeding  to 
the  facts  proved.  And,  in  every  stage  of  the  action,  the  court  must 
disregard  an  error  or  defect,  in  the  pleadings  or  other  proceedings, 
which  does  not  affect  the  substantial  rights  of  the  adverse  party. 

This  section  is  applicable  to  justice's  courts.^  The  court  must 
allow  a  pleading  to  be  amended  at  any  time  before  the  trial,  or  dur- 
ing the  trial,  or  upon  appeal,  if  substantial,  justice  will  be  promoted 
thereby.' 

The  effect  of  these  provisions  is  to  confer  enlarged  powers  upon  all 
courts,  and  to  give  to  a  justice  the  same  power  that  is  possessed  by 

'  Ante,  §§  665,  919,  &c.  «  Code  Civil  Proc.  §  2944.     3  Hun, 

»  Code  Civil  Proc.  §  3347,  sub.  6.  429.    4  id.  309.     17  id.  27. 
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the  higher,  or  courts  of  record.'  "We  have  seen"  that  a  special  clause 
in  section  2944  of  the  Code  also  provides  for  the  amendment  of  plead- 
ings at  any  time  before  or  during  a  trial,  or  afterward  upon  appeal, 
■whenever  substantial  justice  will  be  thereby  promoted.  This,  like  all 
powers  to  amend,  is  given  for  the  furtherance  of  justice,  and  it  should 
be  fairly  exercised  to  prevent  a  party  from  losing  the  benefit  of  any 
substantial  right  which  he  might  lose  in  consequence  of  mistake  or 
want  of  skill  in  conducting  his  action.'  It  is,  moreover,  a  power 
which  will  afford  great  relief  to  a  justice,  who  can  allow  a  party  to 
amend  when  and  as  often  as  he  has  any  doubts  as  to  the  regularity 
of  his  proceedings. 

§  1753.  In  allowing  amendnients,  the  justice  should  be  cautious  in 
cases  where  they  are  not  asked  for,  and  ought  not  to  volunteer  to 
make  them  against  the  will  of  a  party  in  whose  favor  he  would  make 
them.*  He  should  allow  them  where  a  proper  excuse  is  made  for  the 
defect,*  being  careful,  at  the  same  time,  to  see  that  they  do  not  mis- 
lead the  opposite  party  or  prejudice  his  rights."  But  if  a  clerical 
mistake  has  been  made  in  the  date  or  direction  of  process,  by  which 
no  injury  has  been  caused,  it  may  be  amended  to  make  it  conform  to 
the  fact.  Indeed,  it  may  be  entirely  disregarded  by  the  court  of 
review,  although  not  amended  by  the  justice.'  Thus,  if  a  summons 
contains  only  the  plaintiff's  given  name,  the  surname  may  be  added.' 
So,  if  a  justice  omits  to  state  in  an  attachment  the  amount  of  debt 
sworn  to  by  the  applicant,'  or  where  the  summons  is  dated  the  wrong 
year,'"  or  where  there  are  more  than  twelve  days  between  the  date 
and  return  of  a  summons,  provided  it  is,  in  fact,  issued  on  the  right 
day.  For  when  a  justice  is  directed  to  make  out  process,  this  con- 
tains an  implied  instruction  to  make  it  out  correctly."  And  process 
issued  against  A.  and  B.,  joint  debtors,  and  served  only  on  A.,  the 
real  debtors  being  A.  and  C,  maybe  amended  by  inserting  C.'s  name 
instead  of  B.'s,  so  as  to  make  the  process  run  against  A.  and  C, 
instead  of  A.  and  B.'"  So  where  the  name  of  one  of  several  plain- 
tiffs is  shown  to  have  been  inserted  by  mistake,  it  may  be  struck 

'  1  Barb.  552.  10  "Wend.  214.  1  "  12  Wend.  150.  15  id.  557.  1  Barb. 
Denio,  139.     4  id.  419.                                   556. 

'  Ante,  §  1025.  '  6  Duer,  183.     4  Denio,  498. 

'  12  Wend.  150.    15  id.  557.     1  Barb.  «  4  E.  D.  Smith,  88. 

556     11  How.  Pr.  R.  168.     15  id.  399.  '  14  Wend.  230.     Ante,  §§  872,  &c. 

MED.  Smitb,  101.  '"  45  Barb.  194.     4  Denio,  498. 

'22  Barb.  161.    17  Hun,  27.    4  id.  309.  "  3  Wils.  454.     2  Bl.  R.  918. 

7  id.  464.  '"7T.R.295. 
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out.'  In  one  case,  in  the  English  court  of  common  pleas,  the  defend- 
ant, whose  real  name  was  Augustus  Richard  Butler  Danvers,  was 
arrested  on  a  capias  (which  answers  to  a  justice's  process  to  bring 
the  defendant  into  court),  by  the  name  of  George  Augustics  Richard 
Danvers,  it  appearing  that  the  plaintiff  had  the  right  name,  by  an 
affidavit  which  ho  had  drawn  in  order  to  hold  the  defendant  to  bail, 
.  and  the  mistake  in  the  name,  consequently,  being  merely  that  of  the 
clerk,  the  court  amended  the  writ,  by  making  the  name  right,  even 
though  the  bail  were  concerned  in  the  proceedings.''  This  was  after 
service  of  the  capias  and  on  exception  taken  by  the  defendant.  In 
an  earlier  case,  in  the  same  court,  the  defendant  pleaded  a  misnomer 
in  abatement,  but,  it  appearing  that  the  right  name  was  given  to  the 
clerk,  to  make  out  the  writ  by,  the  mistake  was  amended.'  And  in 
a  case  in  a  justice's  court,  where  the  name  of  one  of  the  plaintiffs 
was  wrongly  stated  in  the  summons,  it  was  held  that  it  might  be 
amended,  after  return,  by  striking  out  the  word  Joseph  and  inserting 
Jasper.*  If  a  summons,  instead  of  being  to  appear  before  H.  P.  at 
his  office  in  the  town  of  Norwich,  should  be,  at  his  office,  the  town  of  Nor- 
wich, omitting  the  word  in;  this,  or  any  like  trifling  mistake  of  the 
justice,  might  be  amended,  on  exception  being  taken. °  The  defend- 
ant, whose  real  name  was  Maurice  Jacob  Hertz,  was  sued  by  the  name 
of  Moses  Isaac  Hertz.  He  pleaded  this  misnomer  in  abatement,  and 
the  court  ordered  the  writ  to  be  amended,  so  as  to  be  in  the  right 
name.'  Where  there  is  a  non-joinder  of  defendants  in  the  summons, 
&c.,  which  is  pleaded  in  abatement,  this  cannot  be  amended  by  add- 
ing a  name ;'  and  one  case  holds  that,  in  an  action  on  a  joint  contract 
against  several  defendants,  the  court  cannot  strike-  out  the  name  of 
one,  rendering  judgment  in  his  favor,  and  against  the  others."  But 
where  too  many  persons  are  made  defendants  he  may  strike  ,out  those 
improperly  joined  and  render  judgment  against'  the  others.'  The 
justice  may  allow  a  constable  to  amend  his  return  to  a  summons,  or 
to  an  attachment,  or  an  inventory."  As  to  amendments  of  the  plead- 
ings, it  is  proper  to  allow  the  insertion  of  new  counts  or  averments," 
even  when  they  change  the  substance  and  nature  of  the  pleading." 

'  3  E.  D.  Smith,  178.     55  N.  Y.  472.  '  11  Howard  Pr.  R.  140.  Seel7Barli. 

^  2  Bos.  &  PuU.  109.  424.     48  id.  336. 

'  2  Ventris,  46.  °  5  Daly  17.     31  N.  Y.  564. 

"  10  Wend.  213.  "  22  Barb.  137.     4  E.  D.  Smith,  369. 

■>  Cro.  Eliz.  644  "  1  Denio,  139.  4  id.  570.   4  Seld.  416. 

"  3  Maule  &  Selw.  450.  17  Barb.  427. 

'  8  Cowen,  122.  "  22  How.  Pr.  R.  491. 
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But  the  court  has  no  right,  npon  the  trial,  to  strike  out  the  only- 
defense  in  an  answer  and  substitute  another  which  is  distinct  and 
inconsistent,'  and  while  before  trial  an  amendment  may  be  allowable 
changing  a  complaint  for  a  tort  to  one  on  contract,  or  vice  versaj'  it 
cannot  be  made  on  or  after  the  trial,'"  or  at  an  adjourned  hearing 
when  the  defendant  is  not  present,"  nor  can  the  plaintiff,  after  he 
has  rested  his  case,  amend  his  complaint  by  adding  a  new  and 
different  cause  of  action.'  An  amendment  may  be  made  when  the 
cause  of  action  is  wrongly  described,  or  where  the  claim  for  judg- 
ment is  on  a  wrong  ground,  as  where  a  suit  is  brought  for  use 
and  occupation,  it  may  be  changed  to  one  on  the  covenant  in  a 
lease."  It  was  formerly  held  that  amendments  would  not  be 
allowed  to  an  answer,  which  sought  to  set  up  an  unconscionable 
defense,  as  it  was  called,  ^ich  as  the  statute  of  limitations  or  usury ; 
but  this  distinction  is  no  longer  followed,  and  such  amendments  are 
allowed  the  same  as  any  other.'  As  to  the  jury  process,  or  venire,  if 
it  be  of  the  proper  place,  the  proper  action  and  between  the  proper 
parties,  all  other  faults  may  be  amended.  And  a  wrong  Christian 
name  or  surname,  in  the  panel,  may  be  amended,  if  proved  to  be  the 
man  intended.  A  direction  of  the  reiiire  to  an  improper  officer,  if  the 
rcnire  be  executed  by  the  proper  officer,  will  be  aided  after  verdict. 
And  the  supreme  court  have  laid  down  the  general  rule  that  irregu- 
larities in  the  contents  or  in  the  execution  of  jury  process  are  amend- 
able.°  The  execution  may  be  amended  by  altering  the  sum  so  as  to 
make  it  agree  with  the  judgment.'  So,  the  return  of  an  officer  to  an 
execution  may  be  amended,  according  to  the  fact.'"  An  execution 
burnt  or  otherwise  destroyed  by  accident  may  be  supplied  by  a  new 
one.'"*  So  it  may  be  amended  by  adding  the  name  of  a  plaintiff  and 
correcting  the  name  of  the  place  at  which  it  was  issued."  But  it  can, 
in  no  case,  be  amended  after  it  has  been  executed.'^  Where  judgment 
was  against  Edward  and  the  execution  against  Edmund,  by  mistake, 

^  2  Duer,  153.  '  1  Kera.  368.     40  Barb.  659.     41  id. 

=  9  Abbott,  411.  54. 

=  16  N.  Y.  250.     16  Barb.  633.    39  id.  ^  Bac.  Ab.  tit.  amendment  (D.)  4.     4 

104.     42  id.  177.     61  N.  Y.  Bol.     59  id.  Cowen,  550.     13  Jolm.  2J7.     1  Caines, 

156.     51  id.  108.     See  50  N.  Y.  1.     S.  5S7. 

C.  5  T.  &  C.  76.  "  5  John.  100.     13  Wend.  29 

*  11  Hun,  204.  '"  5  John.  1G3. 

^  1  Hilton,  45.     70  N.  Y.  ISO.  "  3  John.  448. 

°  27  IIow.  Pr.  R.  422.     3  Kem.  127.  '=  1  Cowen,  413.     2  id.  454. 

'^  5  Wend.  276 
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the  court  ordered  the  execution  to  be  amended  by  substituting  Edward 
for  Edmund,  so  as  to  make  it  agree  with  the  judgment/ 

§  1754.  If  the  justice  make  a  mistake  in  entering  the  verdict,  he 
may  correct  his  entry,  by  making  it  agree  with  the  truth ;  as  if  he 
mistake  the  amount ;  or,  where  the  verdict  is  for  the  plaintifi'  on  one 
cause  of  action,  and  for  the  defendant  on  another,  and  the  justice 
enters  for  the  plaintiff  or  defendant  generally;  and  so  in  like  cases.' 
In  courts  of  record,  the  final  judgment  may  be  amended,  in  respect  to 
a  mere  miscast  in  the  amount  of  damages  and  costs. °  But  a  justice 
has  no  power  to  amend  a  judgment  after  it  has  been  entered  in  his 
docket,  even  if  he  has  made  a  clear  mistake  in  adding  up  the  several 
items  which  he  considered  the  plaintiff  entitled  to  recover.''  Where 
the  verdict  exceeds  the  amount  claimed  in  the  complaint,  the  latter 
may  be  amended  so  as  to  cover  the  verdict,  on  proper  terms.'  If  he 
render  judgment  on  the  verdict  of  a  jury  without  inserting  costs,  he 
cannot  afterward  insert  them.' 

§  1755.  In  all  of  these  cases,  where  the  amendment  is  not  forbidden 
by  law,  it  is  a  matter  of  discretion  with  the  justice  whether  he  shall 
allow  it  or  not'  (with  the  sole  exception  of  the  instance  where  a 
demurrer  is  sustained)."  With  the  exercise  of  this  discretion,  the 
court  will  not  interfere,  when  judiciously  exercised,  and  substantial 
justice  will  be  thereby  promoted.  Where  a  power  is  conferred  by 
statute,  suitors  have  the  right  to  insist  upon  its  exercise,  it  is  not 
wholly  discretionary.'  But  w^here  it  appears  that  the  amendment 
was  not  allowed,  although  the  justice  thought  it  ought  to  be,  for  the 
sole  reason  that  he  supposed  he  had  no  right  to  allow  it,  a  court  of 
review  will  interfere  and  reverse  his  judgment,  or  make  the  amend- 
ment." With  this  exception,  an  appellate  court  will  grant  amend- 
ments to  sustain  judgments,  not  to  reverse  them."  Whether  the 
defendant  appear  or  not,  makes  no  difference  in  the  justice's  power  to 
grant  amendments." 

'  Barnes,  10.  '4  Denio,  193.     4  Seld.  416.     12  Barb. 

^  See  Bac.  Ab.  tit.  amendment  (D.)  5,  215.     2  Duer,  481.     4  id.  362.     1  Hilton, 

and  tte   cases  there   cited.     8  Cowen,  56. 

652.     12  Wend.  215.  =  Code,  §  2939. 

•"  3  Buls.  114.  «  7  Hun,  464.     17  id.  27.     4  id.  309. 

^  18  Wend.  558.     1  Hilton,  90.     1  T.  S.  C.  6  T.  &  C.  557. 

&  C.  16.     6  Neb,  530.  J»  3  Wend.  366.    4  Denio,  193.    20  N. 

»  2  Seld.  97.  Y.  81. 

,     « 1  Sheld.  379.  "  3  Abbott,  82,  86. 

»  22  Barb.  137. 
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'  §  1756. ,  A  justice  has  no  discretion  regarding  amendments  of 
papers  on  which  his  jurisdiction  depends,  as,  for  instance,  attachment 
papers.'     Aliter  as  to  replevin  affidavits." 

•  10  How.  Pr.  R.  353.  "  1  HiU,  204.     1  Barb,  552.     3  How. 

Pr.  R.  301.     2  Abbott,  136. 
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SUMMARY  PROCEEDINGS  TO  RECOVER  REAL  PROPERTY.      > 

§1757.  The  Code  of  Civil  Proceedure  provides  as  follows : 
[§  2231.]  Ill  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  of  real 
property,  including  a  specific  or  undivided  portion  of  a  house,  or 
other  dwelling,  and  his  assigns,  undertenants,  or  legal  representa- 
tives, may  be  removed  therefrom,  as  prescribed  in  this  title  : 

1.  "Where  he  holds  over  and  continues  in  possession  of  the  demised 
premises,  or  any  portion  thereof,  after  the  expiration  of  his  term, 
without  the  permission  of  the  landlord. 

2.  "Where  he  holds  over,  without  the  like  permission,  after  a  default 
in  the  payment  of  rent,  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,  and  a  demand  of  rent  has  been  made, 
or  at  least  three  days'  notice  in  writing,  requiring,  in  the  alternative, 
the  payment  of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  person  entitled  to  the  rent,  upon  the  person 
owing  it,  as  prescribed  in  this  title  for  the  service  of  a  precept. 

3.  "Where  he,  being  in  possession  under  a  lease  for  a  term  of  three 
years  or  less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent 
act,,  or  has  been  adjudicated  a  bankrupt,  under  a  bankrupt  law  of  the 
United  States. 

4.  "Where  the  demised  premises,  or  any  part  thereof,  are  used  or 
occupied  as  a  bowdy-house,  or  house  of  assignation  for  lewd  persons, 
or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

[§  2232.]  In  either  of  the  following  cases,  a  person  who  holds  over 
and  continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act,  and 
his  assigns,  tenants,  or  legal  representatives,  may  be  removed  there- 
from, as  prescribed  in  this  title  : 

1.  "Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title  under  the 
sale  has  been  perfected. 

2.  "Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by 
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proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a 
mortgage  executed  by  him,  or  a  person  under  whom  he  claims,  and 
the  title  under  the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share 
of  the  crops,  and  the  time,  fixed  in  the  agreement  for  his  occupancy, 
has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded 
into,  or  squatted  upon,  a  parcel  of  land  in  a  city  or  incorporated  vil- 
lage, without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy  thus  commenced  has  continued  without  per- 
mission from  the  latter ;  or  after  a  permission  given  by  him  has  been 
revoked,  and  notice  of  the  revocation  given  to  the  person  or  persons 
to  be  removed. 

[§  2233.]  An  entry  shall  not  be  made  into  real  property  but  in  a  case 
where  entry  is  given  by  law,  and  in  such  a  case  only  in  a  peaceable 
manner,  not  with  strong  hand,  nor  with  multitude  of  people.  A  per- 
son who  makes  a  forcible  entry  forbidden  by  this  section,  or  who, 
having  peaceably  entered  upon  real  property,  holds  the  possession 
thereof  by  force,  and  his  assigns,  undertenants,  and  legal  representa- 
tives, may  be  removed  therefrom  as  prescribed  in  this  title. 

[§  2234.]  Application  for  the  removal  of  a  person  from  real  prop- 
erty, as  prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county,  or  a  justice  of  the  peace  of  the 
city  or  town,  or  the  mayor  or  recorder  of  the  city,  wherein  the  real 
property,  or  a  portion  thereof,  is  situated.  Application  may  also  be 
made,  if  the  property,  or  a  portion  thereof,  is  situated  in  the  city  of 
New  York,  to  the  city  judge,  or  judge  of  the  court  of  general  ses- 
sions of  that  city,  or  to  a  justice  of  the  marine  court  of  that  city,  or 
to  the  district  court  of  the  district  within  which  the  property,  or  a 
portion  thereof,  is  situated;  if  in  the  city  of  Brooklyn,  to  a  police 
justice  of  that  city ;  if  in  the  city  of  Albany,  or  the  city  of  Troy,  to 
a  justice  of  the  justices'  court  of  that  city  ;  if  in  the  city  of  Yonkers, 
to  the  city  judge  of  that  city ;  if  in  the  city  of  Rochester,  to  a  judge 
of  the  municipal  court  of  that  city. 

[§  2235.]  The  application  may  be  made  by  the  landlord  or  lessor 
of  the  demised  premises ;  the  purchaser  upon  the  execution  or  fore- 
closure sale ;  the  person  forcibly  put  out  or  kept  out ;  the  person  with 
whom,  as  owner,  the  agreement  was  made,  or  the  owner  of  the  prop- 
erty occupied  under  an  agreement,  to  cultivate  the  property  upon 
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shares,  or  for  a  share  of  the  crops ;  or  the  person  lawfully  entitled  to 
the  possession  of  the  property  intruded  into  or  squatted  upon,  as  the 
case  requires  ;  or  by  the  legal  representative,  agent  or  assignee  of  the 
landlord,  purchaser,  or  other  person,  so  entitled  to  apply.  The  appli- 
cant must  present  to  the  judge  or  justice,  a  written  petition,  verified  in 
like  manner  as  a  verified  complaint  in  an  action  brought  in  the  supreme 
court,  describing  the  premises  of  which  the  possession  is  claimed, 
and  the  interest  therein  of  the  petitioner,  or  the  person  whom  he  rep- 
resents, stating  the  facts,  which  according  to  the  provisions  of  this 
title,  authorize  the  application  by  the  petitioner,  and  the  removal  of 
the  person  in  possession ;  naming,  or  otherwise  intelligibly  designat- 
ing, the  person  or  persons  against  whom  the  special  proceeding  is 
instituted,  and,  if  there  are  two  or  more  such  persons,  and  some  are 
undertenants  or  assigns,  specifying  who  are  principals  or  tenants,  and 
who  are  undertenants  or  assigns;  and  praying  for  a  final  order  to 
remove  him  or  them  accordingly. 

[§  2236.]  Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that  the  tenancy 
has  been  terminated,  by  giving  notice,  as  required  by  law.  Where 
the  application  is  made  in  a  case  specified  in  section  2232  of  this  act, 
the  petition  must  state  that  a  notice,  in  behalf  of  the  applicant,  requir- 
ing all  persons  occupying  the  property  to  quit  the  same,  by  a  day 
therein  specified,  has  been  either  served  personally  upon  the  person 
or  persons  to  be  removed,  or  afiixed  conspicuously  upon  the  property, 
at  least  ten  days  before  the  day  specified  therein. 

[§  2237.]  An  owner  or  tenant  of  real  property,  in  the  immediate 
neighborhood  of  other  demised  real  property,  which  is  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used  or 
occupied,  or  upon  his  agent,  a  written  notice,  requiring  the  owner  or 
landlord  to  make  an  application  for  the  removal  of  the  person  so  using 
or  occupying  the  same.  If  the  owner  or  landlord,  or  his  agent,  does 
not  make  such  an  application,  within  five  days  thereafter;  or,  having 
made  it,  does  not,  in  good  faith,  diligently  prosecute  it;  the  person 
giving  the  notice  may  make  such  an  application,  stating  in  his  peti- 
tion the  facts  so  entitling  him  to  make  it.  Such  an  application  has 
the  same  effect,  except  as  otherwise  expressly  prescribed  in  this  title, 
as  if  the  applicant  was  the  landlord  or  lessor  of  the  premises. 

[§  2238.]  The  judge  or  justice,  to  whom  a  petition  is  presented,  as 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must  there- 
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upon  issue  a  precept,  directed  to  the  person  or  persons  designated  in 
the  petition  as  being  in  possession  of  the  properly,  and  requiring  him 
or  them  forthwith  to  remove  from  the  property,  describing  it,  or  to 
show  cause,  before  him,  at  a  time  and  place  specified  in  the  precept, 
why  possession  of  the  property  should  not  be  delivered  to  the  peti- 
tioner, or,  in  the  case  specified  in  the  last  section,  to  the  owner  or 
landlord.  The  precept  must  be  returnable,  not  less  than  three  nor 
more  than  five  days  after  it  is  issued;  except  that,  where  the  proceed- 
ing is  taken,  upon  the  ground  that  a  tenant  continues  in  possession 
of  demised  premises,  after  the  expiration  of  his  term,  without  the 
permission  of  his  landlord,  and  the  application  is  made  on  the  day  of 
the  expiration  of  the  lease,  or  on  the  next  day  thereafter,  the  precept 
may,  in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o'clock,  noon, 
and  before  six  o'clock  in  the  afternoon. 

[§  2239.]  In  the  city  of  New  York,  where  the  application  is  made 
to  a  district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court ;  and  the  precept  must  be 
made  returnable  before  the  court,  at  the  place  designated,  pursuant 
to  law,  for  holding  the  court ;  and  all  subsequent  proceedings  in  the 
cause  must  be  had  at  that  place,  except  as  otherwise  prescribed  in 
section  2246  of  this  act.  If,  upon  the  return  of  the  precept  or  upon 
an  adjourned  day,  the  justice  is  unable,  by  reason  of  absence  from  the 
court  room  or  sickness,  to  hear  the  cause,  or  it  is  shown  by  affidavit 
that  he  is  for  any  reason  disqualified  to  sit  in  the  cause,  or  is  a  neces- 
sary and  material  witness  for  either  party,  a  justice  of  any  other 
district  court  of  the  city  may  act  in  his  place  at  the  same  court  room. 

[§  2240.]  The  precept  must  be  served  as  follows : 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is 
directed  to  a  corporation,  to  an  officer  of  the  corporation,  upon  whom 
a  summons,  issued  out  of  the  supreme  court,  in  an  action  against  the 
corporation,  might  be  served,  a  copy  of  the  precept,  and  at  the  same 
time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from  his 
dwelling-house,  service  may  be  made  by  delivering  a  copy  thereof,  at 
his  dwelling-house,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there ;  or,  if  no  such  person  can,  with  reasonable  diligence,  be 
found  there,  upon  whom  to  make  service,  then  by  delivering  a  copy 
of  the  precept,  at  the  property  sought  to  be  recovered,  either  to  some 
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person  of  suitable  age  and  discretion  residing  there  ;  or,  if  no  such 
person  can  be  found  there,  to  any  person  of  suitable  age  and  dis- 
cretion employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  \fe  made,  as 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section,  by 
affixing  a  copy  of  the  precept  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must 
be  served  at  least  two  hours  before  the  hour  at  which  it  is  returnable; 
in  every  other  case,  it  must  be  served  at  least  two  days  before  the  day 
on  which  it  is  returnable. 

[§  2241. J  A  person,  to  whom  a  copy  of  a  precept,  directed  to  another, 
is  delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city ;  or,  if  he  cannot  be  so  found,  to 
his  agent  therein ;  and  if  neither  can  be  so  found,  after  the  exercise 
of  reasonable  diligence,  before  the  time  when  the  precept  is  returna- 
ble, to  the  judge  or  justice  who  issued  the  same,  at  the  time  of  the 
return  thereof,  with  a  written  statement  endorsed  thereupon,  that  he 
has  been  unable,  after  the  exercise  of  reasonable  diligence,  to  find  the 
person  to  whom  the  precept  is  directed,  or  his  agent,  within  the  town 
or  city.  A  person,  who  wilfully  violates  any  provision  of  this  section, 
is  guilty  of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the  premises 
occupied  by  him.  A  copy  of  this  section  must  be  endorsed  upon  each 
copy  of  a  precept,  served  otherwise  than  personally  upon  the  person  to 
whom  it  is  directed. 

[§  2242.]  "Where  the  case  is  within  section  2237  of  this  act,  the  pre- 
cept must  bo  directed  to  and  served  upon  the  owner  or  landlord,  or  liis 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property.  Either 
or  both  of  them  may,  upon  the  return  day,  appear  and  show  cause 
why  the  tenant  or  occupant  should  not  be  removed  from  the  property. 

[§  2243.]  At  the  time  when  the  precept  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the  service 
thereof,  showing  the  time,  and  the  place  and  manner  of  service ;  and, 
unless  service  was  made  personally  upon  the  adverse  party,  or  by 
affixing  a  copy  of  the  precept,  the  name  of  the  person  to  whom  a  copy 
of  the  precept  was  delivered,  if  his  name  can  be  ascertained  with 
reasonable  diligence.  Where  service  is  made  by  a  sheriff,  constable, 
or  marshal,  it  may  be  proved  by  his  certificate,  stating  the  facts. 

[§  2244.]   At   the  time  when  the  precept  is  returnable,  without 
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waiting  as  prescribed  in  an  action  before  a  justice  of  the  peace,  or 
in  a  district  court  of  the  city  of  New  York,  the  person  to  whom  it  is 
directed,  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file,  with  the  judge 
or  justice  who  issued  the  precept,  a  written  answer,  verified  in  like 
manner  as  a  verified  answer  in  an  action  in  the  supreme  court,  deny- 
ing generally  the  allegations,  or  specifically  any  material  allegation, 
of  the  petition. 

[§  2245.]  Where  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out,  the  petitioner  must  allege  and 
prove  that  he  was  peaceably  in  actual  possession  of  the  property,  at 
the  time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time 
of  a  forcible  holding  out ;  and  the  adverse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his  defense, 
that  he,  or  his  ancestor,  or  those  whose  interest  he  claims,  had  been 
in  quiet  possession  of  the  property,  for  three  years  together  next 
before  the  alleged  forcible  entry  or  detainer ;  and  that  his  interest 
is  not  ended  or  determined,  at  the  time  of  the  trial. 

[§  2246.]  In  a  district  court  of  the  city  of  New  York,  at  the  time 
of  joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discretion, 
upon  motion  of  either  party,  or,  if  no  justice  is  present,  the  clerk 
may,  by  consent  of  both  parties,  make  an  order  transferring  the  cause 
for  trial,  to  a  district  court  of  an  adjoining  district,  which  thereupon 
has  the  same  jurisdiction  and  power,  at  its  own  court-house,  as  if  the 
property  was  situated  within  its  district. 

[§  2247.]  The  issues,  joined  by  the  petition  and  answer^  must  be 
tried  by  the  judge  or  justice ;  unless  a  party,  or  one  or  two  more 
parties,  answering  as  prescribed  in  the  last  two  sections,  files,  with 
the  answer,  a  written  demand  that  the  issues  so  joined  be  tried  by 
a  jury;  and  at  the  same  time  pays  to  the  judge  or  justice,  or  to  the 
clerk,  the  fees  of  the  jurors,  and  of  the  officer  for  notifying  them.  In 
that  case,  the  issues  must  be  tried  by  a  jury,  in  like  manner  as  an 
issue  of  fact  joined  in  an  action,  in  ihe  court  of  which  the  judge  or 
justice,  who  issued  the  precept,  is  the  presiding  officer;  and  all  the 
provisions  of  this  act,  relating  to  procuring  and  empaneling  a  jury  ;• 
the  trial  of  an  issue  of  fact  by  a  jury ;  and  the  proceedings  upon 
such  a  trial,  including  those  relating  to  the  mode  of  compelling  the 
attendance  of  a  witness,  and  to  the  punishment,  of  a  defaulting 
witness  or  juror,  in  that  court,  apply  to  the  trial  of  an  issue  so  joined, 
except  as  otherwise  expressly  prescribed  in  this  title. 
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[§  2248.]  At  the  time  when  issue  is  joined,  the  judge  or  justice  may, 
in  his  discretion,  at  the  request  of  either  party,  and  upon  proof  to  his 
satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is  necessary, 
to  enable  the  applicant  to  procure  his  necessary  witnesses,  or  by  con- 
sent of  all  the  parties  who  appear,  adjourn  the  trial  of  the*issue,  but 
not  more  than  ten  days ;  except  by  consent  of  all  parties. 

[§  2249.]  If  sufficient  cause  is  not  shown  upon  the  return  of  the  pre- 
cept ;  or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  "or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner ;  the 
judge  or  justice  must  make  a  final  order,  awarding  to  the  petitioner 
the  delivery  of  the  possession  of  the  property ;  except  that,  where  the 
case  is  within  section  2237  of  this  act,  the  fi'nal  order  must  direct  the 
removal  of  the  occupant.  In  either  case,  the  final  order  must  award 
to  the  petitioner  the  costs  of  the  special  proceeding.  If  the  verdict  or 
decision  is  in  favor  of  the  person  answering,  the  judge  or  justice  must 
make  a  final  order  accordingly,  and  awarding  to  him  the  costs  of  the 
special  proceeding. 

[§  2250.]  Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be  at  the 
rate  allowed  by  him  in  an  action  in  a  justice's  court,  or,  inthecityof  New 
York,  in  a  district  court,  and  are  limited  in  like  manner ;  unless  the 
application  is  founded  upon  an  allegation  of  forcible  entry  or  forcible 
holding  out ;  in  which  case,  the  judge  or  justice  may  award  to  the 
successful  party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in 
addition  to  his  disbursements.  The  final  order  awarding  costs  may 
be  docketed,  and  an  execution  may  be  issued  to  collect  the  costs 
awarded  thereby,  in  like  manner  as  if  the  final  order  was  a  judgment, 
rendered  in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer. 

[§  2251.]  Where  the  final  order  is  in  favor  of  the  petitioner,  the 
judge  or  justice  must  thereupon  issue  a  warrant,  under  his  hand, 
directed  to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal  of 
the  city  or  town,  in  which  the  property,  or  a  portion  thereof,  is  situa- 
ted, describing  the  property,  and  commanding  the  officer  to  remove 
all  persons  therefrom,  and  also,  except  where  the  case  is  within  section 
2237  of  this  act,  to  put  the  petitioner  into  the  full  possession  thereof. 

[§  2252.]  The  officer,  to  whom  the  warrant  is  directed  and  delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the  hours 
of  sunrise  and  sunset. 

[§  2253.  J  The  issuing  of  a  warrant,  for  the  removol  of  a  tenant  frc  '. 


Summary  Proceedings.  1087 

demised  premises,  cancels  the  agreement  for  the  use  of  the  premises, 
if  any,  under  which  the  person  removed  held  them ;  and  annuls 
accordingly  the  relation  of  landlord  and  tenant,  except  that  it  does 
not  prevent  a  landlord  from  recovering,  by  action,  any  sum  of  money, 
■which  was,  at  the  time  when  the  precept  was  issued,  payable  by  the 
terms  of  the  agreement,  as  rent  for  the  premises ;  or  the  reasonable 
value  for  the  use  and  occupation  thereof,  to  the  time  when  the  warrant 
was  issued,  for  any  period  of  time,  with  respect  to  which  the  agree- 
ment does  not  make  any  special  provisipn  for  payment  of  rent. 

[§  2254.J  The  party,  against  whom  a  final  osder  is  made,  requiring 
the  delivery  of  possession  to  the  petitioner,  may,  at  any  time  before  a 
warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an  execu- 
tion to  collect  the  costs,  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds 
over,  after  a  default  in  the  payment  of  rent,  he  may  effect  a  stay,  by 
payment  of  the  rent  due,  and  the  costs  of  the  special  proceeding ;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his 
undertaking  to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as 
the  judge  or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent 
and  costs,  within  ten  days  :  at  the  expiration  of  which  time  a  warrant 
may  issue,  unless  he  produces  to  the  judge  or  justice  satisfactory 
evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bank- 
rupt, he  may  effect  a  stay,  by  paying  the  costs  of  the  special  proceed- 
ing, and  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the 
court,  his  undertaking  to  the  petitioner,  in  such  a  sura  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the"  effect,  that  he  will 
pay  the  rent  of  the  premises,  as  it  has  become,  or  thereafter  becomes 
due. 

3.  Where  the  final  order  establishes  that  the  person,  against  whom 
it  is  made,  continues  in  possession  of  real  property,  which  has  been 
sold  by  virtue  of  an  execution  against  his  property,  he  may  effect  a 
stay,  by  paying  the  costs  of  the  special  .proceeding,  and  delivering  to 
the  judge  or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  by  virtue  of  a  right  or  title, 
acquired  after  the  sale,  or  as  guardian  or  trustee  for  another;  together 
with  his  undertaking  to  the  petitioner,  in  such  a  sum  and  with  such' 
sureties  as  the  judge  or  justice  approves,  to  the  effect,  that  he  will 
pay  any  costs  and  damages,  which  may  be  recovered  against  him,  iu 
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an  action  of  ejectment  to  recover  the  property,  brought  against  him 
by  the  petitioner  within  six  months  thereafter ;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his  occupa- 
tion thereof. 

[§  2255.]  Where  an  undertaking  is  given,  in  a  case  specified  in 
subdivision  first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon  his  pro- 
ducing the  evidence  of  payment,  mentioned  in  that  subdivision.  If 
he  does  not  produce  such  evidence  within  ten  days,  the  judge  or  jus- 
tice must  deliver  it  to  the  petitioner.  In  every  other  case  specified  in 
the  last  section,  the  judge  or  justice  must  deliver  the  undertaking  to 
the  petitioner,  immediately  after  his  approval  thereof. 

[§  2256.]  Where  the  special  proceeding  is  founded  upon  an  allega- 
tion that  a.  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises  are 
held,  exceeds  five  years,  at  the  time  when  the  warrant  is  issued;  the 
lessee,  his  executor,  administrator  or  assignee,  may,  at  any  time  within 
one  year  after  the  execution  of  the  warrant,  pay  or  tender  to  the  peti- 
tioner, his  heir,  executor,  administrator  or  assignee,  or  if,  within  five 
days  before  the  expiration  of  the  year,  he  cannot,  with  reasonable 
diligence,  be  found  with'.n  the  city  or  town  wherein  the  property,  or  a 
portion  thereof,  is  situated,  then  to  the  judge  or  justice  who  issued  the 
warrant,  or  his  successor  in  ofiice,  all  rent  in  arrear  at  the  time  of  the 
payment  or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person,  making  the  pay- 
ment or  tender,  shall  be  entitled  to  the  possession  of  the  demised 
premises,  under  the  lease,  and  may  hold  and  enjoy  the  same,  accord- 
ing to  the  terms  of  the  original  demise,  except  as  otherwise  prescribed 
in  the  next  section  but  one. 

[§  2257.]  In  a  case  specified  in  the  last  section,  a  judgment  creditor 
of  the  lessee,  whose  judgment  was  docketed  in  the  county,  before  the 
precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mortgage  was 
duly  recorded  in  the  county,  before  the  precept  was  issued,  may,  at 
any  time  before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed  in  the  last 
section,  file  with  the  judge  or  justice  who  issued  the  warrant,  or  with 
his  successor  in  office,  a  notice,  specifying  his  interest  and  the  sum 
due  to  him ;  describing  the  premises,  and  stating  that  it  is  his  inten- 
tion to  redeem,  as  prescribed  in  this  section.  If  a  redemption  is  not 
made  by  the  lessee,  his  executor,  administrator  or  assignee,  within  a 
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year  after  the  execution  of  the  warrant,  the  person  so  filing  a  notice, 
or,  if  two  or  more  persons  have  filed  such  notices,  the  one  who  holds 
the  first  lien  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year, 
redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor, 
administrator  or  assignee  might  have  so  redeemed.  Where  two  or 
more  judgment  creditors  or  mortgagees  have  filed  such  notices,  the 
holder  of  the  second  lien  may  so  redeem,  at  any  time  before  two 
o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding 
that  in  which  the  holder  of  the  first  lien  might  have  redeemed ;  and 
the  holder  of  the  third  and  each  subsequent  lien  may  redeem  in  like 
manner,  at  any  time  before  two  o'clock  of  the  day  not  a  Sunday,  or  a 
public  holiday,  next  succeeding  that  in  which  his  predecessor  might 
have  redeemed.  But  a  second  or  subsequent  redemption  is  not  valid, 
unless  the  person  redeeming  pays  or  tenders  to  each  of  his  predeces- 
sors who  has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
sum  due  upon  his  judgment  or  mortgage ;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

[§  2258.]  "Where  a  redemption  is  made,  as  prescribed  in  either  of 
the  last  two  sections,  the  rights  of  the  person  redeeming  are  subject 
to  a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or  other 
representative,  may,  upon  complying  with  the  terms  of  the  lease,  hold 
the  premises  so  leased  until  twelve  o'clock,  noon,  of  the  first  day  of 
May,  next  succeeding  the  redemption.  And,  in  all  other  respects, 
the  person  so  redeeming,  his  assigns  and  representatives,  succeed  to 
all  the  rights  and  liabilities  of  the  petitioner,  under  such  a  lease. 

[§  2259.]  The  person  redeeming,  as  prescribed  in  the  last  three 
sections,  or  the  owner  of  the  property  so  redeemed,  may  present  to 
the  judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the  redemp- 
tion, and  praying  for  an  order,  establishing  the  rights  and  liabilities 
of  the  parties  upon  the  redemption.  Whereupon  the  judge  or  justice 
must  make  an  order,  requiring  the  other  party  to  the  redemption  to 
show  cause  before  him,  at  a  time  and  place  therein  specified,  why 
the  prayer  of  the  petition  should  not  be  granted.  The  order  to  show 
cause  must  be  made  returnable,  not  less  than  two  nor  more  than  ten 
days,  after  it  is  granted ;  and  it  must  be  served  at  least  two  days 
before  it  is  returnable.  Upon  the  return  thereof,  the  judge  or  justice 
must  hear  the  allegations  and  proofs  of  the  parties,  and  must  make 
69 
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sucli  a  final  order  as  justice  requires.  The  costs  and  expenses  must 
be  paid  by  the  petitioner.  The  final  order,  or  a  certified  copy 
thereof,  may  be  recorded  in  like  manner  as  a  deed.  A  person,  other 
than  the  lessee,  who  redeems  as  prescribed  in  the  last  three  sections, 
succeeds  to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

[§  2260.]  An  appeal  may  be  taken  from  a  final  order,  made  as  pre- 
scribed in  this  title,  to  the  same  court,  within  the  same  time,  and  in 
the  same  manner,  as  where  an  appeal  is  taken  from  a  judgment 
rendered  in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
ofiicer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the  next 
two  sections. 

[§  2261.J  The  issuing  or  execution  of  the  warrant  cannot  be  stayed 
by  such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  cannot 
be  taken  to  the  court  of  appeals,  from  a  final  determination  of  the 
general  term  of  the  supreme  court,  or  of  a  superior  city  court,  upon 
such  an  appeal,  unless  the  latter  court,  by  an  order,  made  at  the 
general  term  where  the  final  order  is  made,  or  the  next  general  term 
thereafter,  allows  it  to  be  taken. 

[§  2262.]  Where  an  appeal  is  taken  from  a  final  order,  awarding 
delivery  of  possession  to  the  petitioner,  which  establishes  that  a  lessee 
or  tenant  holds  over,  after  a  default  in  the  payment  of  rent,  the  issu- 
ing and  execution  of  the  warrant  may,  except  in  the  city  and  county 
of  New  York,  be  stayed  by  the  order  of  the  county  judge.  Such  an 
order  can  be  made  only  upon  the  appellant's  giving  the  security 
required  to  perfect  the  appeal,  and  to  stay  the  execution  of  the  order 
appealed  from,  and  also  an  undertaking  to  the  petitioner,  in  a  sum, 
and  with  sureties,  approved  by  the  county  judge,  to  the  effect,  that  if, 
upon  the  appeal,  a  final  determination  is  rendered  against  the  appel- 
lant, he  will  pay  all  rent  accruing  or  to  accrue  upon  The  premises,  or, 
if  there  is  no  lease  thereof,  the  value  of  the  use  and  occupation  of  the 
premises,  subsequent  to  the  institution  of  the  special  proceeding. 

[§  2263.]  If  the  final  order  is  reversed  upon  the  appeal,  the  appel- 
late court  may  award  restitution  to  the  party  injured,  with  costs;  and 
it  may  make  any  order,  or  issue  any  other  mandate,  necessary  to 
carry  its  determination  into  effect.  The  person  dispossessed  may  also 
maintain  an  action,  to  recover  the  damages  which  he  has  sustained  by 
the  dispossession. 

[§  2264.J  This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
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tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statutory 
provision  confers  a  right  to  take  proceedings,  in  the  manner  hereto- 
fore prescribed  by  law,  for  the  summary  removal  of  a  person  in  posses- 
sion of  real  property,  the  proceedings  thereunder  must  be  taken  as 
prescribed  in  this  title.  A  final  order,  made  in  a  special  proceeding, 
taken  as  prescribed  in  this  title,  is  not  a  bar  to  an  action  of  ejectment, 
to  recover  the  property  affected  thereby. 

[§  2265.]  Where  a  petition  is  presented,  as  prescribed  in  this  title, 
the  proceedings  thereupon  before  the  final  order,  and,  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issuing 
or  execution  of  the  w^arrant  thereupon,  cannot  be  stayed  or  suspended 
by  any  court  or  judge,  except  in  one  of  the  following  methods : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a 
case  and  in  the  manner  specially  prescribed  for  that  purpose  in  this 
title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  peti- 
tioner. Such  an  injunction  shall  not  be  granted  before  the  final  order 
in  the  special  proceeding,  except  in  a  case  where  an  injunction  would 
be  granted  to  stay  the  proceedings,  in  an  action  of  ejectment,  brought 
by  the  petitioner,  and  upon  the  like  terms ;  or  after  the  final  order, 
except  in  a  case  where  an  injunction  would  be  granted  to  stay  the 
execution  of  the  final  judgment  in  such  an  action,  and  upon  the 
like  terms. 

§  1758.  In  addition  to  the  foregoing  provisions  of  the  Code  of  Civil 
Procedure,  the  following  provisions  of  the  Revised  Statutes  are  still 
in  force: 

[§  7.]  Whenever  there  is  a  tenancy  at  will  or  by  sufferance,  created 
by  the  tenant's  holding  over  his  term,  or  otherwise,  the  same  may  be 
terminated  by  the  landlord's  giving  one  month's  notice  in  writing  to 
the  tenant,  requiring  him  to  remove  therefrom. 

[§  8.]  Such  notice  shall  be  served  by  delivering  the  same  to  such 
tenant,  or  to  some  person  of  proper  age,  residing  on  the  premises ;  or, 
if  the  tenant  cannot  be  found,  and  there  be  no  such  person  residing 
on  the  premises,  such  notice  may  be  served  by  affixing  the  same  on  a 
conspicuous  part  of  the  premises,  where  it  may  be  conveniently  read. 

[§  9.]  At  the  expiration  of  one  month  from  the  service  of  such 
notice,  the  landlord  may  re-enter  or  maintain  ejectment  or  proceed  to 
remove  such  tenant  without  further  or  other  notice  to  quit. 

§  1759.  The  provisions  of  section  2235  requires  the  petition  to  be 
verified  in  like  manner  as  a  complaint  in  an  action  in  the  supreme 
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court,  and  section  2244  requires  the  answer  to  be  verified  in  like 
manner.  The  provisions  of  the  Code  of  Civil  Procedure  relating  to 
the  verification  of  pleadings  are,  in  full,  as  follows  : 

[§  525.]  The  verification  must  be  made  by  the  aindavit  of  the 
party ;  or,  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainted  with 
the  facts,  except  as  follows : 

1.  Where  the  party  is  a  domestic  corporation,  the  verification  must 
be  made  by  an  oSicer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  ofiicer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by-  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation ;  or  where  the  party  is 
not  within  the  county  where  the  attorney  resides ;  or,  if  the  latter  is  not 
a  resident  of  the  state,  the  county  where  he  has  his  office,  and  capable 
of  making  the  affidavit ;   or,  if  there  are  two  or  more  parties  united 

•  in  interest,  and  pleading  together,  where  neither  of  them,  acquainted 
with  the  facts,  is  within  that  county,  and  capable  of  making  the  affi- 
davit; or  where  the  action  or  defense  is  founded  upon  a  written 
instrument  for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations  of  the 
pleading  are  within  the  personal  knowledge  of  the  agent  or  the  attor- 
ney ;  in  either  case,  the  verification  may  be  made  by  the  agent  of  or 
the  attorney  for  the  party. 

[§  526.]  The  affidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent,  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true.  Where  it  is  made 
by  a  person,  other  than  the  party,  he  must  set  forth,  in  the  affidavit, 
the  grounds  of  his  belief,  as  to  all  matters  not  stated  u[.  on  his  knowl- 
edge, and  the  reason  why  it  is  not  made  by  the  party. 

§  1760.  The  limits  contemplated  for  this  work  will  not  admit  of  an 
exhatistive  treatise  on  this  subject;  enough,  however,  of  the  method 
of  proceeding,  and  the  general  rules  of  law  applicable  thereto,  to 
indicate  clearly  the  practice  in  these  cases,  is  given,  and,  with  the  aid 
here  given,  it  is  believed  neither  the  justice  or  the  practitioner  vrill 
encounter  any  serious  difficulty  in  determining  the  course  to  pursue  in 
any  case  that  may  arise  under  the  provisions  of  the  Code  relating  to 
summary  proceedings. 
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I.   Tenancy  at  Will  or  Sufferance. 

§  1761.  A  tenancy  at  will  may  be  created  by  express  words  or  it 
may  arise  by  implication  of  law ;  strictly  speaking,  an  estate  at  will 
is  where  one  lets  land  to  another  to  hold  at  the  will  of  the  lessor,  the 
agreement  expressly  providing  that  it  shall  be  held  at  the  will  of  the 
lessor.  But  if  a  tenant  be  placed  on  lands  without  any  term  pre- 
scribed or  rent  reserved,  and  as  a  mere  occupier,  the  tenancy  is  a  ten- 
ancy at  will.'  Formerly,  all  tenancies  for  uncertain  periods  were 
held  to  be  tenancies  at  will;  but  in  later  times  the  courts  have  shown 
a  disposition  to  hold  such  tenancies  to  be  tenancies  from  year  to  year. 
The  reservation  of  an  annual  rent  is  the  leading  circumstance  that 
turns  leases  for  uncertain  terms  into  leases  from  year  to  year.''  If  an 
agreement  be  made  that  the  tenant  shall  surrender  the  possession 
whenever  the  landlord  should  require  it,  it  is  a  tenancy  at  will.'  So, 
a  person  holding  over  after  sale  under  an  execution  against  him,  by 
consent  of  the  purchaser,  is  a  mere  tenant  at  will,'  or  one  who  holds 
rent  free  by  permission  of  the  owner,  or  who  enters  upon  premises 
under  an  agreement  to  purchase,  or  for  a  lease,  but  has  not  paid  rent 
or  refuses  to  accept  the  lease,  or  if  the  agreement  be  to  let  the  premises 
so  long  as  both  parties  choose,  reserving  a  rent  to  be  paid  daily ;'  or 
where  a  tenant,  whose  term  has  expired,  is  permitted  to  hold  over 
pending  negotiations  for  a  farther  lease ;'  or  one  who  enters  under  a 
void  lease  who  has  not  paid  rent.'  In  these  and  like  cases,  where  the 
holding  may  be  determined  at  any  time  by  the  lessor,  the  tenancy  is 
a  tenancy  at  will. 

II.  Tenancies  from  Year  to  Year. 
§  1762.  This  class  of  tenancies  arise  where  no  particular  period  is 
limited  for  the  duration  of  a  tenancy,  and  in  all  cases,  where  the 
original  occup'ancy  was  for  a  year  or  years,  and  the  tenant  holds  over 
with  the  consent  of  the  landlord,  express  or  implied,  unless  such 
express  consent  specifically  limit  the  holding  over  to  a  definite  period 
of  time ;"  so,  occupancy  under  a  parol  lease  void  by  the  statute  of 
frauds,  as  being  for  a  period  longer  than  one  year,  will,  where  the 

'  ,^0  Barli.  246.     14  id.  253.     4  Kent's         '  Taylor'is  Land  &  Tenant,  §5  60,  61. 
Com.  110.     60  jST.  Y.  102.  "  7  Cow.  747.     5  Wend.  26.     11  Iowa, 

'  2  Caines,  174.     4  Kent's  Com.  113,  583. 
114.  ■  4  Cow.  349. 

'  31  N.  Y.  454.  '  11  Wend.  616.     4  id.  327.     51  N.  Y. 

*  8  Cow.  13.  539. 
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rent  is  to  be  paid  annually,  create  a  tenancy  from  year  to  year ; '  so 
a  parol  lease  for  otie  year,  with  a  privilege  of  four,  at  the  tenant's 
option,  though  void  as  to  the  term  operates  as  a  demise  from  year  to 
year,  and  where  premises  were  leased  "for  the  term  of  one  year,''  aud 
an  indefinite  time  thereafter  at  an  annual  rent,  and  the  tenant 
entered  and  occupied  for  several  years  it  was  held,  that  he  was  the 
owner  of  an  estate  from  year  to  year." 

A  tenancy  of  this  description  cannot  be  determined  even  at  the 
end  of  the  current  year,  unless  a  sufficient  notice  to  quit  has  been 
served.^ 

III.     Notice  to  Quit. 

§  1763.  In  the  case  of  a  tenancy  at  will,  the  notice  required  to 
terminate  the  tenancy  is  a  notice  of  one  month.  It  must  be  in  writing; 
a  verbal  notice  is  not  sufficient.'  All  that  the  statute  requires,  is, 
that  the  tenant  shall  have  one  month's  notice  of  the  will  of  the  land- 
lord that  the  tenancy  shall  cease.  The  specification  of  a  day  for  the 
removal  earlier  than  a  month,  does  not  invalidate  the  notice,  it  will 
take  effect  in  thirty  days  from  the  time  of  service."  The  notice 
should  be  specific  in  its  terms ;  one  requiring  a  tenant  to  surrender 
possession  as  soon  as  practicable  is  insufficient,  and  where  it  is  stipu- 
lated that  a  tenant  shall  quit  on  a  certain  number  of  days'  notice, 
such  notice  must  be  precise  as  to  the  time  when  possession  is  required.' 
The  notice  must  be  given  by  the  owner  of  the  legal  title  or  his  legal 
representative,  agent  or  assignee ; '  a  vendee  who  has  entered  into  a 
contract  with  the  landlord  for  the  purchase  of  premises  without  hav- 
ing obtained  the  legal  title  cannot  give  a  valid  notice  to  quit.^  The 
acceptance  of  rent  after  the  expiration  of  the  notice  to  quit,  is  a 
waiver  of  the  notice,  unless  the  rights  of  the  lessor  thereunder  were 
reserved." 

§  1764.  In  cases  of  tenancy  from  year  to  year,  either  party  has  a 
right  to  terminate  the  tenancy  by  giving  a  sufficient  notice  to  quit. 
This  notice  must  be  given  by  the  lessor  before  he  can  maintain  sum- 
mary proceedings,  and  by  the  tenant  before  he  can  relieve  himself 
from  liability  for  the  rent.'"    The  notice  must  be  a  notice  of  six  months, 

'  8  Cow.  226.     2  id.  660.     31  N.  Y.  =  31  N.  Y.  452.    48  Barb.  552. 

514.    33  id,  245.     70  id.  180.     17  Hun,  =  15  Hun,  475. 

319.  '  Code  Civil  Proc.  §  2235. 

"  12  Hun,  259.     11  N.  Y.  494.  »  70  N.  Y.  180. 

=  Taylor's  Landlord  and  Tenant,  42.  »  19  Wend.  391. 

*  Ante,  §  1758,  subdivision,  §  7  and  8.  '■'  70  N.  Y.  180.     11  N.  Y,  498. 
60  N.  Y.  102.    2  Sweeney  (Supr.  Ct.)  67. 
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expiring  at  the  end  of  some  year  of  the  tenancy.'  It  has  been  ques- 
tioned whether  it  is  necessary,  where  a  tenant  enters  and  occupies 
under  a  parol  lease,  for  a  term  longer  than  one  year,  and  becomes 
thereby  a  tenant  from  year  to  year,  to  give  a  notice  to  quit  in  order 
to  terminate  the  tenancy  at  the  end  of  the  period  for  which  the  lease 
■was  made ;'  so  long  as  the  question  is  unsettled  it  will,  of  course,  be 
the  safer  plan  to  give  such  a  notice. 

§1765.  When  not  necessary — in  the  cases  specified  in  subdivis- 
ions one,  three  and  four  of  section  2231  —  no  notice  to  quit  is  neces- 
sary. A  tenant  holding  over  a  definite  term,  for  a  brief  period, 
without  the  consent  of  his  landlord,  does  not  thereby  become  a  tenant 
at  sufferance,  and  is  not  entitled  to  a  notice  to  quit  before  the 
commencement  of  summary  proceedings.  If,  however,  the  holding 
over  is  continued  for  such  a  length  of  time  and  under  such  circum- 
stances as  to  authorize  the  implication  of  the  landlord's  assent,  he 
will  be  entitled  to  such  notice.'  And  where  a  parol  agreement  pro- 
vided for  the  renting  of  premises  for  one  month  from  the  first  day  of 
August,  1866,  and  for  each  successive  month  thereafter  until  the  land- 
lord should  want  the  premises  for  his  own  use,  whereupon  the  tenancy 
should  cease,  it  was  held  that  under  such  an  agreement  a  notice  to 
quit  was  not  necessary.*  So  a  renting  by  the  month,  and  to  be  from 
month  to  month,  can  bear  but  one  interpretation,  viz. :  that  to  be  con- 
tinued it  must  be  renewed  monthly,  and  in  such  a  case  a  month's 
notice  is  not  requisite.'  But  where  a  tenant  entered  and  occupied 
under  a  parol  lease  for  more  than  one  year,  which  provided  that  the 
rent  should  be  payable  monthly,  it  was  held  that  this  created  a  ten- 
ancy from  month  to  month,  which  could  only  be  terminated  by  a 
month's  notice." 

§  1766.  The  demand  of  rent  necessary  under  subdivision  two  of 
section  2.231,  may  be  made  of  one  of  several  tenants  who  hold  jointly.' 
The  landlord  is  entitled  to  interest  from  the  time  of  default  in  pay- 
ment, and  the  demand  of  rent  with  interest  will  not  invalidate  the 
proceeding.*  The  notice  permitted  to  be  given  by  this  subdivision  must 
be  in  writing,  and  must  be  served  in  the  same  manner  as  the  precept.' 

•  2  Sweeney  (Supr.  Ct.)  67.  11  N.  T.         =  64  Barb.  476.     S.  C.  14  Abb.  P.  (N. 

493.     See  19  How.  29.  S.)  130.     And  see  4  Hnn,  451. 

"  70  N.  Y.  180.     6  Hun,  562.  But  see         "  19  Wend.  391.     47  N.  Y.  666.     And 

4  Wend.  327.  see  6  Daly,  506. 

=  53  N.  Y.  539.  ^  9  N.  Y.  227. 

'  48  Barb.  551.  ,  "  58  N.  Y.,  323.     34  Barb.  46. 

"  Code  Civil  Pi-oc.  §  2231,  subdivis.  2. 
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IV.    Summary  Proceedings  Generally. 

§  1767.  The  essential  requisites  to  authorize  summary  proceedings 
to  remove  a  tenant  holding  over  after  expiration  of  his  term,  is  that 
the  conventional  relation  of  landlc^rd  and  tenant  exists.'  Such  rela/- 
tion  is  not  dissolved  by  a  contract  of  sale  which  is  not  carried  out ;  in 
case  of  default,  the  lessor  may  recover  possession  by  summary  pro- 
ceedings.' An  agreement  between  the  landlord  and  tenant,  that  in 
case  intoxicating  liquors  are  sold  on  the  premises,  the  landlord  shall 
have  the  privilege  of  dispossessing  the  tenant,  or  of  collecting  from 
him  double  the  annual  rent,  and  in  case  of  a  failure  to  pay  the  same-, 
to  dispossess  him,  is  valid,  and  upon  his  refusal  to  pay  such  increased 
rent,  he  may  be  dispossessed  by  summary  proceedings.' 

The  purchaser  of  real  estate  at  an  execution  sale,  with  notice  of 
the  rights  of  a  vendee  in  an  executory  contract  for  the  sale  of  lands 
takes  subject  to  such  rights,  and  an  actual  visible  possession  by  the 
vendee  of  the  lands  sold,  is  notice  of  his  rights." 

These  proceedings  must  conform  strictly  to  the  demands  of  the 
statute.  They  apply  to  and  include  corporate  bodies  as  well  as  indi- 
viduals." Where  the  owner  of  land  is  wrongfully  held  out  of  posses- 
sion, he  may,  if  he  can,  regain  possession  peaceably,  maintain  it,  and 
may  lawfully  resist  an  attempt  by  the  former  occupant  to  retake  pos- 
session ;  there  can  be  no  wrongful  detainer  by  the  true  owner,  where 
the  entry  was  both  lawful  and  peaceable."  A  party  peaceably  in 
actual  possession  of  lands  at  the  time  of  a  forcible  entry,  or  in  the 
constructive  possession  thereof  at  the  time  of  a  forcible  holding  out, 
is  entitled  to  proceed  under  the  section  relating  to  forcible  entry  and 
detainer,  and  parol  proof  of  actual  possession  is  sufficient  to  support 
the  allegation  that  the  petitioner  was  possessed  in  fee  simple.' 

V.  Of  the  Petition. 

§  1768.  The  petition  must  make  out  a  plain  case,  and  must  show 
the  relation  of  landlord  and  tenant,  existing  by  agreement  and  not 
by  mere  operation  of  law."  Where  it  is  made  by  the  agent  of  the 
lessor,  it  should  be  distinctly  alleged  that  he  is  such  agent  and  not 

'  76  N.  Y.  574.    40  id.  105.    28  id.  <>  66  N.  Y.  385. 

55.     5  id.  383.    4  Denio,  185.    5  Wend.  «  73  N.  Y.  529. 

281.     37  Barb.  432.     45  id  304.  '  9  Wend.  50. 

"  11  Hun,  475.     S.  C.  74  N.  Y.  207.  °  5  N.  Y.  383.     28  id.  55.     40  id.  105. 

=  14  Hun,  58.  24  Barb.  438.     45  id.^304,     6  Hill,  314. 

*  11  Hun,  320,. 
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merely  describe  him  as  agent.'  And  so,  where  the  petitioner  is  not  the 
original  lessor,  it  will  not  be  sufficient  to  simply  allege  that  the  peti- 
tioner is  legally  entitled  to  receive  the  rents  accruing,  and  to  have 
possession  of  the  premises,  without  setting  forth  any  fact  explaining 
how  he  became  entitled  thereto."  The  petition  must  show  that  the 
premises  are  situated  within  the  jurisdiction  of  the  officer  before 
whom  the  proceedings  are  instituted,  otherwise  he  will  obtain  no 
jurisdiction;  recitals  put  into  the  precept  will  not  cure  the  defect." 
Where  property  has  been  sold  under  an  execution,  and  a  third  party 
is  in  possession  under  a  title  acquired  subsequently  to  the  attaching 
of  the  lien  of  the  judgment,  the  petition  must  state  that  fact  in  dis- 
tinct terms.*  In  preparing  the  petition,  great  particulaiity  is 
required,  and  every  fact  necessary  to  give  the  officer  jurisdiction 
should  be  distinctly  alleged.^  Under  section  2236,  the  facts  showing 
that  the  tenancy  has  been  terminated  according  to  law  must  be  set 
forth,  and  in  all  cases  the  facts  and  not  the  evidence  thereof  must  be 
stated  in  the  petition."  Where  the  applicant  simply  stated  that  he 
had  demanded  the  said  rent  from  said  tenant  by  a  three  days'  notice 
in  writing,  a  copy  of  which  is  hereto  annexed,  it  was  held  that  the 
affidavit  failed  to  show  such  service  of  the  written  demand  for  rent, 
as  was  required  by  the  statute,  and  the  judgment  for  the  landlord 
was  reversed.' 

VI.   Op  the  Precept. 

§  1769.  Section  2238  prescribes  the  requisites  of  the  precept,  and 
section  2240  prescribes  the  manner  of  service,,  and  upon  whom  the 
same  shall  be  made.  It  should  be  directed  to  the  occupant  by  name." 
If  the  case  is  one  under  section  2237,  it  must  also  be  directed  to  and 
served  upon  the  owner  or  landlord." 

VII.  Proof  of  Service  op  the  Precept. 
§  1770.  Section  2243  prescribes  that,  "  at  the  time  when  the  precept 
is  returnable,  the  petitioner  must,  unless  the  adverse  party  appears, 
make  due  proof  of  the  service  thereof,"  &c.  This  proof  may  be 
made  orally,  and  this,  though  the  party  serving  it,  may  have  made  a 
written  return  by  affidavit.'"     The  proof  should  show  that  the  precept 

'  4  Denio,  71.     8  Alb.  L.  J.  382.  '  12  Hun,  67. 

=  G  HiU,  314.  '  0  HiU,  352. 

-  4  Keyes,  59.  '  Code  Civil  Proc.  §  2242. 

*  20  "Wend.  22.  ""  4  Lansg.   380.      Code   Civil  Proc. 
'  20  "Wend.  22.     22  How.  Pi-.  183.  §  2243. 

•  6  Hill,  317. 
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■was  served  on  each  of  the  defendants,  if  there  be  more  than  one.'  A 
return  by  a  constable  of  a  service  upon  the  defendant  personally  by 
showing  the  original  and  delivering  a  copy  thereof  to  the  defendant, 
is  due  proof  of  service ; "  but  where  the  affidavit  of  service  of  the  con- 
stable alleged  that  he  "  served  the  within  summons  (now  precept)  on 
the  tenants  therein  named,  by  leaving  a  true  copy  of  the  same  with  a 
person  of  mature  age,"  &c.,  it  was  held  that  the  service  should  have 
been  made  on  each ;  that,  in  fact,  it  was  not  made  on  either,  and 
that  this  was  a  jurisdictional  defect."  The  provisions  of  the  Code 
relating  to  the  manner  of  service,  should  be  strictly  followed,  and  the 
proof  of  the  same  should  correspond  thereto.  Unless  a  legal  service 
of  the  process  appear  by  the  record,  the  justice  does  not  acquire  juris- 
diction, and  his  judgment  is  void.' 

The  appearance  of  the  defendant  at  the  time  of  the  return  of  the 
precept,  for  the  sole  purpose  of  objecting  to  the  regularity  of  the  pro- 
ceedings, will  not  waive  defects  therein  preliminary  to  such  appear- 
ance.' 

VIII.  Op  the  Answer. 

§  1771.  The  answer  of  the  defendant  must  be  in  writing,  verified  as 
an  answer  in  the  supreme  court,  and  may  be  a  denial  generally,  of  the 
allegations  of  the  petition,  or  specifically  of  any  material  allegation 
therein."  A  judgment  debtor  who  continues  in  possession  after  a  sale 
on  execution,  and  the  perfecting  of  a  title  thereunder,  is  a  tenant 
within  the  meaning  of  the  statute,  and  is  entitled  to  deny  the  facts 
upon  which  the  precept  against  him  was  issued.'  '  The  alleged  tenant 
may,  under  a  denial  of  the  facts,  en  which  the  precept  is  issued,  prove 
that  the  alleged  lease  was  executed  in  pursuance  of  an  usurious  agree- 
ment, and  is  void ;  and  so,  that  the  relation  of  landlord  and  tenant  does 
not  exist.  The  rule  that  the  tenant  cannot  dispute  his  landlord's  title 
does  not  apply  to  such  a  case."  Allegations  in  the  landlord's  affidavit, 
which  are  not  denied,  will  be  taken  as  true."  So,  if  former  proceedings 
are  pleaded  in  bar,  the  answer  should  distinctly  show  the  particular 
issue  joined  therein."  Under  the  general  denial  the  defendant  may 
show  anything  that  will  tend  to  disprove  the  material  facts,  or  any  of 
them  set  forth  in  the  petition ;  he  cannot,  however,  set  up  title  to  the 

'  12  Hun,  378.  »  Code  Civil  Proc.  §  2244. 

"  10  Him,  348.  '  16  N.  Y.  567. 

=  12  Hun,  378.  ^  76  N.  Y.  574. 

'  7  Hun,  81.  •  2  Abb.  29. 

'  8  Alb.  L.  J.  388.  "  5  Seld.  227. 
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premises  acquired  since  the  taking  of  the  lease  to  defeat  the  landlord's 
claim  to  possession.'  But  he  may  show  that  the  landlord's  title  has 
terminated,  either  by  its  own  limitation,  or  otherwise." 

IX.   Of  Adjooknment. 

§  1772.  Section  2248  provides  that  an  adjournment  may  be  granted 
by  the  justice,  in  his  discretion,  at  the  time  issue  is  joined,  on  the 
request  of  either  party,  and  upon  proof  to  his  satisfaction,  by  affi- 
davit or  orally,  that  an  adjournment  is  necessary  to  enable  the  appli- 
cant to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
parties  who  appear,  but  not  for  more  than  ten  days,  unless  all  parties 
consent.  An  adjournment  of  the  proceedings,  except  upon  the 
request  of  a  party  to  enable  him  to  procure  witnesses,  operates  as  a 
discontinuance.'  The  consent  need  be  only  of  those  parties  who 
appear.  " 

X.   Of  the  Trial. 

§  1773.  The  issues  joined  by  the  petition  and  answer  are  to  be 
tried  by  the  justice  or  a  jury;  if  tried  by  the  latter,  it  must  be  in 
like  manner  as  an  issue  of  fact  joined  in  an  action  in  a  justice's  court. 
The  jury  are  summoned  and  empanneled  in  the  same  manner  as  on 
a  trial." 

XI.  Of  the  Effect  of  the  Final  Order. 

§  1774.  A  final  order  made  in  a  special  proceeding  taken  as  pre- 
scribed by  the  Code  of  Civil  Procedure,  is  not  a  bar  to  an  action  of 
ejectment  to  recover  the  property  affected  thereby.'  -^n  summary 
proceedings  instituted  before  a  county  judge  to  remove  a  party  hold- 
ing over  and  continuing  in  possession  of  premises  purchased  at  a  sale 
under  execution,  he  has  jurisdiction  to  pass  upon  the  legal  title  only, 
and  a  final  order  therein  does  not  bar  a  person  removed  thereunder, 
from  asserting  an  equitable  title  to  the  land  in  an  action  for  that 
purpose.'  A  judgment  taken  by  default  in  summary  proceedings  for 
non-payment  of  rent,  until  reversed,  vacated,  or  set  aside,  will  be  con- 
clusive in  an  action  by  the  landlord  against  the  tenant  to  recover 
rent,  of  the  facts  required  by  statute  to  be  alleged  as  the  basis  of  the 
proceeding,  viz. :  the  tenancy,  the  occupation  by  the  tenant,  the  non- 

'  11  Wend.  616.  °  Code  Civil  Proc.  §  2247.     Ante,  § 

=  16  N.  Y.  573.  1367,  et  seq. 

=  8  J.  &  Sp.  563.  °  Code  Civil  Proc.  {  2264. 

•  66  N.  Y.  385.  '  11  Hun,  320. 
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payment  of  rent  due  and  the  holding  over  after  default  in  payment.' 
But  it  is  not  conclusive  as  to  the  amount  of  rent  due." 

§  1775.  The  following  general  forms  are  given  for  use  in  these  pro- 
ceedings, which  may  be  varied  to  suit  the  particular  case : 

1.  Notice  to  pay  rent  or  surrender  the  possession, 

(See  section  2231,  Bubdivision  2.) 
"  To 

"  Take  notice  that  you  are  indebted  to  me  in  the  sum  of 
dollars,  for  the  rent  of  the  following  described  premises  now  occu- 
pied by  you,  viz. :   [describe  them  accurately,  giving  the  number, 
street,  &c.j 

"And  that  the  payment  of  said  rent,  or  the  delivery  of  the  posses- 
sion of  said  premises,  to  me  is  hereby  required  within  three  days 
after  the  service  of  this  notice  upon  you. 

"Dated  this  day  of  ,  18    " . 

"{LandhrcCs  signature.^ 

2.  Affidavit  of  service. 

(See  sections  2231,  2240,  2243.) 

"STATE  dF  NEW  YORK,  ) 

>  ss. 
County  of  .  3 

"  being  duly  sworn,  says  that  on  the  day  of  , 

18      ,  he  served  the  notice  of  which  the  annexed  is  a  copy,  upon 

,  by^^t  delivering  such  notice  *  to  him  personally,  and  leaving 

the  same  with  him. 

"  [Jurat.] 

"  [Siffnature.y 

3.  Service  at  dwelling-house  w  property  to  he  recovered. 

(See  section  2240,  subdivision  2.) 

"  [As  in  No.  2  to  the  *  then  add.]  at  the  dwelling-house  of  the 
said  to  one  ,  a  person  of  suitable  age  and  discretion,  who 

was  then  residing  there,  the  said  being  absent  therefrom,  or 

at  No.  street,  being  the  property  described  in  said  notice,  to 

one  ,  who  was  there  employed.    That  he  was  unable  to  find  any 

person  of  suitable  age  and  discretion  residing  there ;  that  the  said 
was  absent  from  his  dwelling-house,  and  deponent  was  unable, 

'  66  N.  Y.  385.  »  69  N.  Y.  143. 
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with  reasonable  diligence,  to  find  any  person  of  suitable  age  and  dis- 
cretion residing  there  with  whom  to  leave  said  notice. 

"  Deponent  further  says,  that  a  copy  of  section  2241  of  the  Code  of 
Civil  Procedure,  was  endorsed  on  said  notice  at  the  time  of  said  ser- 

viC'3. 

"  [Jurat.] 

"  [Siffnature.]  " 

4.  /Service  by  posting. 
(See  section  2240,  subdivision  3.) 

"  [As  in  No.  2  to  the  t  then  add.J  affixing  a  copy  thereof  upon  a 
conspicuous  part  of  the  property,  to  wit:  on  [give  the  place  of  posting]. 

"  Deponent  further  says  that  he  was  unable,  with  reasonable  dili- 
gence, to  make  said  service  in  either  of  the  other  methods  prescribed 
by  law  for  such  service. 

"  [Jurat.] 

"  [Signature.]  " 

The  proof  of  service  may  also  be  made  by  the  certificate  of  the 
sheriff",  marshal  or  constable  serving  it. 

5.  Notice  to  terminate  tenancy  at  will  or  sufferance. 

(See  sections  2236,  1  R.  S.  745,  &c.,  sections  7-9.) 

"  To 

"  Take  notice,  that  you  are  hereby  required,  within  one  month  from 
the  service  of  this  notice  on  you,  to  remove  from  the  following  described 
premises  which  you  now  hold  of  me,  viz. :  [Describe  the  premises.] 
"  Dated  this  day  of  ,  18     . 

"  Yours,  &c., 

"  ,  Lcmdlord." 

6.  Notice  to  owner  of  property  used  as  a  bawdy-house.,  &c.,  requiring  him 
to  apply  for  removal  of  tenant. 

(See  section  2257.) 

"  To  :     ■ 

"  Taiie  notice  that  the  undersigned  is  the  owner  [or  tenant]  of  real 
property  in  the  immediate  neighborhood  of  the  following-described 
premises,  viz. :  [describe  them]  owned  by  you  [or  of  which  you  are  the 
landlord],  and  occupied  by  one  ;  that  said  premises  are  used  or 

occupied  by  the  said  as  a  bawdy-bouse  [or  house  of  aeeignation 


1102  General  Forms. 

for  lewd  persons] ;  and  that  you  are  hereby  required  to  make  an 
application  for  the  removal  of  the  said  thereform. 

"  [Date.] 

"  [Signature.]  " 

7.  Notice  to  quit  where  property  has  been  sold  Under  execution,  &c. 
(Sections  2232,  2236.) 

"  To  all  persons  occupying  the  foil-owing  described  premises  [describe  them 

specifically] ; 

"  Take  notice  that  you,  and  each  of  you,  are  hereby  required  to 
quit  the  premises  above  described  by  the  day  of  ,  18    . 

"  [Date.]  ' 

"  [Signature.] " 

8.  Petition  —  expiration  of  term. 
(See  sections  2231,  2235.) 

"To         ,  Esq.,  a  Justice  of  the  Peace  of  the  town  of         ,  comity  of 

"  The  petition  of  ,  respectfully  shows  : 

"  I.  That  your  petitioner  is  the  [owner  or  lessor  or  assignee  of  A.  B., 
the  lessor  &c.,  stating  the  facts  showing  the  right  to  apply],  of  the  premi- 
ses hereinafter  described. 

"  II.  That  on  or  about  the  day  of  ,  18     ,  your  petitioner 

[or  otherwise  as  the  case  may  be]  let  and  rented  unto  one  the  fol- 

lowing premises,  viz. :   [describe  them],  for  the  term  of  from  the 

day  of  ,  18     t  j  that  said  term  expired  on  the  day 

of  ,  18     * ;  that  said  holds  over  and  continues  in  the  pos- 

session of  said  premises  without  the  permission  of  your  petitioner. 

"  Wherefore,  your  petitioner  prays  that  a  final  order  may  be  granted 
to  remove  said  from  said  premises,  according  to  the  statute  in 

such  case  made  and  provided. 

"  [Date.] 

"  [Signature.] " 

"STATE  OF  NEW  YORK,  ) 

County  of  •      5     ' " 

"  ,  being  duly  sworn,  says  he  has  heard  read  the  foregoing 

petition,  and  knows  the  contents  thereof,  and  that  the  same  is  true  to 
his  own  knowledge,  except  as  to  those  matters  therein  stated  to  be 
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on  information  and  belief,  and  tliat  as  to  those  matters,  he  believes  it 
to  be  true. 

.     "  [Signature  of  petitioner.] 
"Subscribed  and  sworn  to  before  me,  ) 
this  day  of  ,  18     .  ( 

"  [Signature  of  officer  administering  oath.]  " 

If  the  tenant  is  a  tenant  at  will  or  sufferance,  set  that  fact  forth, 
and  also  the  fact  that  such  tenancy  has  been  terminated  according  to 
law,  and  conclude  as  in  the  foregoing  from  the  *  down. 

9.  Petition  — failure  to  pay  rent. 
(See  section  2231,  subdivision  2,  and  section  2235.) 

"  [As  in  8  to  the  f  then  add.]  at  the  rent,  or  sum  of 

dollars. 

"  That  there  is  now  due  and  unpaid  thereon  the  sum  of  dollars, 

being  the  rent  due  by  the  terms  of  said  agreement,  on  the  day 

of  ,  18     . 

"  III.  That  a  demand  for  said  rent  has  been  made  on  said  in 

behalf  of  your  petitioner. 

"  Or,  that  three  days'  notice  in  writing,  requiring  the  payment  of 
said  rent  or  the  possession  of  said  premises,  was  served  on  said 
in  behalf  of  your  petitioner,  on  the  day  of  ,  18     . 

"  IV.  That  said  has  neglected  and  refused  to  pay  said  rent,  or 

to  sun-ender  the  possession  of  said  premises,   but  holds  over,   &c, 
[Conclude  as  in  No.  8.J  " 

10.  Petition  —  bankruptcy,  &o.,  of  tenant. 

(Section  2231,  subdivision  3.) 

"  [As  in  8  to  the  *  then  add.]  That  during  said  term  above  men- 
tioned, to  wit,  on  the  day  of  s  18  ,  the  said  was 
duly  adjudicated  a  bankrupt,  under  the  bankrupt  act  of  the  United 
States ;  or,  took  the  benefit  of  an  insolvent  act,  viz. :  [describe  the  act.] 

"  "Wherefore,  your  petitioner  prays,  &c.    [Conclusion  as  in  No.  8.J  " 

11.  Petition — premises  used  as  a  bawdy-house. 

(See  section  2231,  subdivision  4.) 

"  [As  in  8  to  the  *  then  add.]  That  said  premises  (or  if  only  a  por- 
tion of  them,  describe  it,)  are  used  or  occupied  by  said  as  a  bawdy- 
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house,  or  house  of  assignation  for  lewd  persons  [or  if  used  for  any 
iljegal  trade,  manufacture  or  buainess,  describe  itj. 

"  Wherefore,  your  petitioner  prays,  &c.    [Conclusion  as  in  No.  8.] " 

12.  Petition  —  land  sold  on  an  execution,  &c. 

(See  section  2232,  subdivision  1,  and  section  2236.) 

"  jfb        ,  Esq.,  a  Justice  of  the  Peace  of  the  town  of        ,  county  of 

"  The  petition  of  respectfully  shows : 

"  I.  That  heretofore,  to  wit,   on  the  day  of  ,  18    ,  the 

following  described  premises,  viz. :  [describe  them,]  were  sold  by  vir- 
tue of  an  execution  against  ;  that  your  petitioner  purchased 
said  premises  at  said  sale,  and  that  a  title  under  said  sale  has  been 
perfected. 

"II.  That  a  notice  in  behalf  of  your  petitioner,  requiring  all  persons 
occupying  said  premises,  to  quit  the  same  by  the  day  of  , 

18     ,  was  served  upon  said  ,  ou  the  day  of  ,  18    . 

"  III.  That  said  still  holds  over  and  continues  in  possession  of. 

[Conclusion  as  in  number  8.-]  " 

This  form  may  be  varied  to  suit  the  various  cases  that  can  arise 
under  section  2232  of  the  Code  of  Civil  Procedure. 

13.  Petition  —  hy  neigJibor  to  remove  tenant  of  bawdy-house,  &o. 
(See  section  2231,  subdivision  4,  and  sections  2235,  2237.) 

"To        ,  Esq.,  a  Justice  of  the  Peace  of  the  town  of         ,  county  of        : 

The  petition  of  respectfully  shows  : 

"I.  That  the  following  described  premises  [give  accurate  description], 
are  now  used  or  occupied  by  one  ,  the  tenant  thereof,  as  a 

bawdy-house  [or  house  of  assignation  for  lewd  persons]. 

"II.  That  your  petitioner  is  the  owner  [or  tenant],  of  real  property, 
situate  in  the  immediate  neighborhood  of  the  above  described  premises. 

"  III.  That  one  is  the  owner  of  the  said  premises,  so  used  as  a 

bawdy-house  as  aforesaid,  that  on  the  day  of  >  18     ,  your 

petitioner  served  upon  the  said  ;  personally,  a  written  notice 

requiring  him  to  make  application  for  the  removal  of  the  said 
from  said  premises  .     That  more  than  five  days  have  elapsed 

since  the  service  of  said  notice,  and  the  said  has  not  made  such 

application. 

"Wherefore  your  petitioner  pays,"  &c.  [Conclusion  as  in  num- 
bers.]" 
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14.  Precept  to  remove  from  property  or  show  cause,  &o. 
(See  sections  2238,  2242.) 

"  The  people  of  ths  state  of  New  York,  to 

"  Whereas  ,  of  the  town  of  ,  county  of  ,  has  pre- 

sented to  me  a  duly  verified  petition,  setting  forth  that  [here  insert 
the  substance  of  the  petition,  giving  a  description  of  the  property], 
and  praying  therein  that  a  final  order  be  granted  to  remove  you  from 
said  premises. 

"  You  are,  therefore,  hereby  required  to  forthwith  remove  from  said 
premises,  or  to  show  cause  before  me  at  my  office  in  ,  on  the 

day  of  ,  18     ,  why  possession  of  said  premises  should  not 

be  delivered  to  the  petitioner  [or  if  under  section  2237,  owner  or  land- 
lord thereof]. 

"  Dated  this  day  of  ,  18       . 

"  ,  Justice  of  the  Peace." 

[Sections  2240,  2242,  Code  Civil  Procedure,  prescribe  the  manner  of  ser- 
vice. The  forms  of  affidavits,  heretofore  given  for  service  of  notice,  may 
with  slight  changes,  be  used  for  service  of  the  precept.  If  the  service  be  per- 
sonal, use  number  2,  adding  at  the  end  thereof  the  words,  "  at  the  same  time 
showing  him  the  wiginal."] 

15.  Answer  to  petition  for  removal. 

(See  section  2244.) 

"Before      ,'Esq. :  a  Justice  of  the  Peace,  of  tlietownof      ,countyof      : 


In  the  matter  of 
A.  B.,  landlord 
(or  applicant), 

,agt. 
C.  D.,  tenant. 


The  above  named  C.  D.,  answering  the  petition  of  A.  B.,  herein : 

"  I.  Denies  each  and  every  allegation  and  thing  therein  contained 

(or,  if  he  cannot  deny  generally,  commence  by  "  denies  that,"  and  set 

forth  the  specific  allegations  in  the  petition  thai  are  controverted). 

"  [Bate.l 

"  [Signature^  " 

[The  answer  must  be  verified.] 

If  the  proceeding  is  taken  under  section  2233  the  answer  must  con- 
tain the  facts  required  by  section  2245. 
70 
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16.  Final  order  ofjusUce — default. 
(See  sections  2249-2251.) 


In  the  matter  of  A.  B.,  land- 
lord (or  applicant), 
agt. 
»  C.  D.,  tenant. 


"A  duly  verified  petition  having  been  presented  to  the  under- 
signed ,  a  justice  of  the  peace  of  the  town  of  ,  county 
of  ,  by  the  above-named  A.  B.,  pursuant  to  the  provisions 
of  section  2235  of  the  Code  of  Civil  Procedure,  praying  for  a 
final  order  for  the  removal  of  the  above-named  C.  D.  from  the 
premises  described  in  said  petition;  and  a  precept,  as  required  by 
section  2238  of  the  Code  of  Civil  Procedure,  having  been  duly  issued 
by  me,  directed  to  the  said  C.  D.,  the  person  named  in  said  petition, 
requiring  him  [state  the  substance  of  the  requirement  of  the  precept] ; 
I  and  the  said  A.  B.  having  duly  appeared  before  me,  at  the  time  and 
place  specified  in  said  precept,  and  made  due  proof  that  said  precept 
was  personally  served  on  the  said  C.  D.,  on  the  day  of  , 
18         ,  at             ,  N.  Y. 

"[Or  if  served  otherwise  than  personally,  state  the  manner  of 
service.] 

"And  the  said  C.  D.  not  having  shown  suflBcient  cause,  as  required 
by  said  precept,  why  he  should  not  be  removed  from  said  premises. 

"  It  is  ordered  and  adjudged  that  the  sum  of  dollars  is  due  the 

said  petitioner,  from  the  said  C.  D.,  for  rent  of  the  premises  herein- 
after described,  and  that  the  *  possession  of  said  premises,  to  wit: 
[describe  them,]  being  the  same  premises  described  in  said  petition, 
be  delivered  to  A.  B.,  the  said  petitioner;  and  that  the  said  A.  B. 
recover  of  the  said  C.  D.  the  sum  of  dollars,  as  and  for  the  costs 

of  this  proceeding. 

"  [Date.] 

"  ,  Justice  of  the  Peace." 

17.  Same,  where  a  trial  is  had. 

"  [As  in  16  to  the  f,  then  add.]  And  at  the  time  when  said  precept 
was  returnable,  the  said  C.  D.  having  appeared  and  filed  his  written 
answer,  duly  verified,  with  me,  as  required  by  section  2244  of  the  Code 
of  Civil  Procedure ;  and  the  issue  joined  by  said  petition  and  answer 
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having  been  duly  tried  by  me  [or,  by  a  jury  duly  summoned  and 
empaneled,  according  to  law],  and  I  having  rendered  my  decision  in 
favor  of  the  said  A.  B.,  the  petitioner  [or,  and  the  jury  having  rendered 
a  verdict  in  favor  of  the  said  A.  B.,  the  petitioner], 

"It  is  ordered  and  adjudged,  &c.     [Conclude  as  in  No.  15.]" 

18.  Same,  on  application  of  neighbor. 

"  [As  in  16  to  the  *,  then  add.]  said  C.  D.  be  removed  from  the 
said  premises,  and  that  the  said  A.  B.  recover,  &c.  [As  in  conclusion 
of  15.]" 

19.   Warrant  to  dispossess. 
(See  section  2251.) 

"  The  people  of  the  state  of  Hew  York,  to  the  sheriff  of  the  county  of  , 

or  to  any  comtable  of  the  town  of  ,  in  the  county  of  , 

Greeting : 

"Whereas,  in  certain  proceedings  instituted  before  me,  the  under- 
signed, a  justice  of  the  peace  in  and  for, the  town  of  ,  county 
of  ,  under  and  in  pursuance  of  title  two,  chapter  seventeen,  of 
the  Code  of  Civil  Procedure,  by  A.  B.,  landlord  (or,  applicant),  against 
C.  D.,  tenant,  such  proceedings  were  duly  had  that  a  final  order  on 
the  day  of  18  ,  was  duly  made  by  me  therein,  awarding 
to  the  said  A.  B.,  landlord  (or,  applicant),  the  possession  of  the  follow- 
ing described  premises  [describe  them  as  in  final  order].  You  are, 
therefore,  hereby  commanded  forthwith  to  remove  all  persons  from 
the  said  premises,*  and  to  put  the  said  A.  B.  into  the  full  possession 
thereof. 

"  Given  under  my  hand  this  day  of  ,  18     . 

"  ,  Justice  of  the  Peace." 

[If  the  case  is  (me  under  section  '2S!31,  use  the  foregoing  form,  leaving  off 
all  after  the  *.] 

20.   Undertaking  to  stay  warrant  and  execution. 
( See  section  2254.) 


In  the  matter  of  A.  B.,  land- 
lord (or  applicant), 
agt. 
C.  D.,  tenant. 


"Whereas,  the  above-named  A.  B.  duly  instituted  proceedings 
before  ,  Esq.,  a  justice  of  the  peace  in  and  for  the  town  of 
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,  county  of  ,  under  and  in  pursuance  of  the  provisions  of 

title  two,  chapter  seventeen,  of  the  Code  of  Civil  Procedure,  for  the 
removal  of  the  above-named  C.  D.  from  the  follovring  described 
premises  [describe  them]  ;  and  thereupon  such  proceedings  were  duly 
had  that  the  said  justice  on  the  day  of  >  18     ,  duly  made 

a  final  order  determining  that  there  was  due  the  said  A.  B.,  from  the 
said  C.  D.,  for  the  rent  of  said  premises,  the  sum  of  dollars,  and 

awarding  to  the  said  A.  B.  the  possession  of  said  premises,  and  adjudg- 
ing that  he  recover  of  the  said  C.  D.  the  sum  of  dollars  as  and 
for  the  costs  of  said  proceeding,  and  the  said  C.  D.  desires  to  stay 
the  issuing  of  a  warrant  and  execution  on  said  order. 

"  Now,   therefore,  we,  of  by  occupation  a  and 

of  by  occupation  a  do  hereby  jointly  and  severally 

undertake,  in  the  sum  of  dollars,  that  the  said  C.  D.  will  pay  * 

the  said  rent  and  costs  within  ten  days.  [Or,  if  under  subdivision  two, 
add  after  the  *  '  the  rent  as  it  has  become  due,  or  hereafter  becomes 
due.J 

"  [Date.] 

"  [Signatures.']  " 

"STATE  OF  NEW  YORK,  ) 

County  of  »  j     " 

"  On  this  day  of  A.  D.  18    ,  before  me,  the  subscriber, 

appeared  to  me  personally  known  to  be  the  same  persons  des- 

cribed in  and  who  executed  the  above  undertaking,  and  severally 
acknowledged  that  they  executed  the  same. 

"  [Signature  of  officer  taking  acknowledgement.] 

"  county  of  ss. : 

"  and  being  severally  sworn,  each  for  himself  says,  the 

said  that  he  is  a  of  the  county  of  in  this  state,  and 

that  he  is  worth  the  sum  of  $  over  and  above  all  debts  and  liabil- 

ities which  he  owes  or  has  incurred,  exclusive  of  property  exempt  by 
law  from  levy  and  sale  under  an  execution ;  and  the  said  for 

himself,  says   that  he  is  a  of  the  county  of  in  this  state, 

and  that  he  is  worth  the  sum  of  $  over  and  above  all  debts  and 

liabilities  which  he  owes  or  has  incurred,  exclusive  of  property  exempt 
by  Jaw  from  levy  and  sale  under  an  execution. 

"  [Signatures  of  sureties.] 
"  Severally  subscribed  and  sworn  to  before  ) 

me,         day  of  ,  18    .  J  j 

"  [Signature  of  officer.]  " 
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"  I  approve  of  the  foregoing  undertaking,  and  of  the  sufficiency  of 
the  sureties  thereto. 

"  ,  Justice  of  the  Peace." 

21.     Same,  under  svbdwision  three,  section  2254. 

"  [As  in  20  to  the  *,  then  add.]     Any  costs  and  damages  which 

may  be  recovered  against  him  in  an  action  of  ejectment  to  recover  the 

said  premises,  brought  against  him  by  the  said  A.  B.,  within  six 

months  from  the  delivery  of  this  undertaking,  and  that  he  will  not 

commit  any  waste  upon  or  injury  to  the  said  premises  during  his 

occupation. 

«•  [Date.] 

"  [Signatures.']  " 
[Add  acknowledgment,  &c.,  as  in  20.] 

22    Affidavit  to  stay  warrant,  &c. 
(See  section  2254,  subdivision  three.) 


In  the  matter  of  A.  B.,  appli- 
cant, 
agt. 
C.  D.  tenant. 


"STATE  OF  NEW  YORK 
County  of 


>  ss. : 


"  C.  D.,  being  duly  sworn,  says  that  he  is  the  person  named  in  the 
above  entitled  proceeding  as  tenant  of  the  premises  described  in  the 
petition  herein.  That  deponent*  claims  the  possession  of  said  prem- 
ises by  virtue  of  a  right  or  title  acquired  after  the  sale  mentioned  in 
said  petition  [or  as  the  guardian,  or  as  the  trustee  of  E.  F.] 

"  [Jurat.] 

"  [Signature.]  " 

23.  Undertaking/  to  stay  warrant  on  appeal. 
(See  sections  2261,  2262.) 


In  the  matter  of  A.  B.  land- 
lord (or  applicant), 
agt. 
C.  D.  tenant, 


'  Whereas,  in  the  above  entitled  special  proceeding  instituted  before 
Esq.,  a  justice  of  the  peace,  in  and  for  the  town  of 
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county  of  on  the  day  of  >  18    ,  the  said  justice  on 

the  day  of  ,  18    ,  made  a  final  order  determining  that 

there  was  due  the  said  A.  B.  from  the  said  C.  D.,  the  sum  of 
dollars  for  rent  of  the  premises  therein  described,  and  awarding  to 
the  said  A.  B.  the  possession  of  said  premises  and  adjudging  that 
he  recover  of  the  said  C.  D.,  the  sum  of  dollars  as  the  costs  of 

said  proceeding. 

"And,  whereas,  the  said  C.  D.  has  appealed  [or  intends  to  appeal] 
from  said  final  order,  and  desires  to  stay  the  issuing  or  execution  of  a 
warrant  thereon. 

"  Now,  therefore,  we  of  by  occupation  a  and 

of  by   occupation   a  do  hereby  jointly  and  severally 

undertake,  that  if  said  appeal  be  dismissed,  or  if  judgment  is  ren- 
dered against  the  appellant  in  the  appellate  court,  and  an  execution 
issued  thereon  is  returned  wholly  or  partly  unsatisfied,  we  will  pay 
the  amount  of  said  judgment  or  the  portion  thereof  remaining  unsat- 
isfied. And,  we  do  also,  hereby,  jointly  and  severally  undertake,  in 
the  sum  of  dollars,  that  if  upon  said  appeal,  a  final  determin- 

ation is  rendered  against  the  appellant,  he  will  pay  *  all  rent  accru- 
ing or  to  accrue  upon  the  said  premises  [or  if  there  is  no  lease  *  the 
value  of  the  use  and  occupation  of  the  said  premises],  subsequent  to 
the  institution  of  said  special  proeeeding. 

"  [Date.] 

"  [/Signatures.]  " 

[Add  acknowledgment,  justification,  as  in  20,  and  approval  by 
county  judge.] 
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A. 

ABATEMENT, 

former  rules  of  pleading  in 1071 

order  of 1074 

mattere  formerly  pleaded  in 1078-1087 

pleas  in  not  now  admitted 1075 

matters  formerly  pleaded  in,  now  joined  with  answer  in  bar 1075-1087 

forms  of  answer  containing  matter  in 1087,  1088 

pleading  containing  matters  in,  not  to  be  verified j 1089 

mattera  in,  may  be  pleaded  to  part  of  cause  of  action 108(5 

none,  in  suits  against  limited  partnership 188 

nor  against  certain  associations  or  companies 192a 

of  public  nuisance  by  any  one 557 

and  of  encroachments  on  public  highways 557 

ABSCONDED  DEFENDANT, 

where  suits  against  may  be  brought.-. 2,    822. 

ABSENCE, 

fi'om  the  state,  effect  of,  under  statute  of  limitations 735-738, 1179,  1180 

See  Limitations,  Statute  of, 

ACCEPTANCE, 

under  statute  of  frauds,  when  necessary 93 

See  Delivehy,  Fkadds,  Statute  of. 

what  it  is 347 

supplies  lack  of  name  of  drawee 345 

is  to  be  in  writing,  on  the  bill  or  another  paper 347,  350  -  353 

by  telegraph 352 

certification  of  biU  or  note  as  good  is 347 

bill  after,  is  like  a  note 349 

is  binding,  though  di-awer's  name  is  forged 349,    419 

when  previous  promise  to  accept  amounts  to  an 351 

retention  of  bUl,  or  its  destruction,  amounts  to  an 351 

may  be  made  by  drawee's  agent 352 

when  not  dated,  time  of  may  be  shown  by  parol 352 

obligations  of  drawer  before 409  -  416 

effect  of  neglect  to  present  for 410 

when  presentment  for  excused 410  -  413 

may  be  partial  or  conditional 414 

in  such  case  notice  must  be  given  to  drawer 414 

manner  of  serving  notice  of  non-aeceptance 415,    438 

rules  in  relation  to  serving  such  notice _    438 

acceptor's  obligation,  on  an 416  -  420 

he  is  prima  fa^ie  the  principal  debtor 418 

when  not  liable  to  drawer 451 
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ACCEPTANCE  —  Continited : 

drawer's  and  endorser's  obligations  after 420 

demand  of  acceptance  and  payment,  and  notice  of  dishonor 421  -  425 

when  payable  at  a  place  certain 429 

when  payable  at  a  bank 429 

when  not  payable  at  a  certain  place 430 

days  of  grace  allowed  upon 425 

excuses  for  not  giving  notice  of  non-acceptance,  or  non-payment 440  -  443 

waiver  of  such  notice 442,  443 

when  such  notice,  or  waiver  inferred 444 

''        for  the  honor  of  the  drawer,  or  supra  protest 44U 

made  after  matuiity,  is  payable  on  demand 447 

is  of  itself  evidence  of  money  lent 447 

See  Acceptor,  Bills  of  Exchange,  &c. 

ACCEPTOR, 

who  is  an 347 

must  accept  in  writing  in  oi'der  to  bind  him 347,  350  -  353 

his  promise  to  accept,  when  valid 3,')! 

an  infant  may  be  an 370 

when  an,  may  allege  the  illegality  of  the  consideration  for  a  bill. .  394,  396,  397 

obligations  of  an ' 351,  416  -  420 

he  stands  in  the  position  of  maker ; 410 

tender  by,  saves  interest  and  costs 416 

not  liable  for  costs  of  action  against  endorsers  or  drawers 417 

is  prima  facie  principal  debtor  of  drawer 41S,  451,  454 

is  liable  though  drawer's  name  is  forged 349,  ,419 

has  till  last  day  of  gi-ace  to  pay  his  acceptance 420 

demand  of  payment  of,  and  notice  of  dishonor 416,  429  -  435 

banki'uptcy,  insolvency,  &c.,  of,  will  not  excuse  notice 413 

rules  for  service  by,  of  notice  of  dishonor 415,  438 

remedy  where  he  is  an  accommodation  acceptor 415 

release  of,  discharges  certain  parties  to  the  bill 454-462,  1193 

when  an,  may  recover  of  the  drawer 409 

defense  to  action  against,  by  drawer  who  had  no  funds 451 

See  Acceptance,  Bill  of  Exchanse,  &c. 

ACCESSION, 

what  it  is 579 

title  to  goods  by 579 

ACCIDENT, 

actions  for  injuries  by 483,  484 

lie  though  the  negligence  was  only  slight 483 

instances  of 483 

do  not  lie  where  accident  was  unadvoidable 484 

burden  of  proof  is  on  plaintiff 484 

and  question  is  one  for  jury 484 

bailees,  when  answerable  for 101  - 105 

when  turnpike  and  railroad  coi-porations  liable  for 634 

inevitable,  defined 103 

See  Neglisence,  Mistake. 

'  ACCOMMODATION, 

notes  or  bills,  usurious  if  sold  at  discount  exceeding  seven  per  cent 62 

liability  of  partnership  on,  or  on  accommodation  endorsement,  made  by 

one  partner 200,  20 1 

when  vaUd 390 

diversion  of  the  purpose  of,  when  a  defense 390,  391 

endorsement  of  pai't  of  amount  of  note 390 

acceptor  may  recover  the  money  paid  for  drawer 451 

defense  in  such  case 451 

man-ied  woman  not  liable  on  an 1111 
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ACCORD  AND  SATISFACTION, 

-what  is  an 1224 

instances  of  valid 1225,  1226 

must  be  specially  pleaded 1228 

answer  setting  up 1224 

is  a  good  consideration  for  a  note  given  thereon 394 

accord  without  satisfaction  not  a  bar 1225 

when  both  are  a  bar 1225 

when  the  acceptance  of  a  chose  in  action  is,  or  of  security,  or  of  a  dividend . .   1 226 
payments  of  part  of  an  undisputed  claim  that  is  due  is  not 1225,  1227 

but  payment  of  part,  and  delivery  of  something  of  value  is. . .  1227,  note  2 

and  also  payment  of  part  before  due 1227 

acceptance  of  chattel  may  be 1228 

agent's  acceptance  of,  sufficient 1228 

deed  before  breach,  not  discharged  by  accord  and  satisfaction  without  a 
deed 1229 

after  bi'each,  a  bar 1229 

of  judgment  or  other  mattei'  of  record , 1227 

of  a  penal  bond,  valid 1227 

must  be  reasonable  and  legal 1229 

doing  what  law  obliges  one  to,  is  not 1229 

conferring  a  benefit  on  third  person  is 1229 

must  proceed  from  parties,  and  not  a  stranger 1229 

by  one  of  several  wrong-doers  or  joint  debtors,  good  for  all 1229 

ACCOUNT, 

action  of,  not  in  justice's  jurisdiction 210 

balance  of,  if  not  too  large  may  be  sued  for  in  justices'  courts 210 

complaint  on  an 1025 

each  party  may  be  required  to  exhibit  his 1025 

when  interest  is  allowed  on 804,  806 

ACCOUNTS,  BOOKS  OF, 

when  evidence 1330-1546 

/See  Books  of  AocouifT. 

ACCOUNTS  MUTUAL, 

when  not  in  justices'  jurisdiction _•         5 

must  be  opened  and  unliquidated 15,  1152 

what  are  such 15,  1137,  1152 

effect  of  payments,  and  of  set-off  on 15,  733,  1152 

if  there  has  been  a  settlement,  amount  found  due  is  the  claim 1-3,  1152 

may  be  proved  by  admissions  of  parties ■» —       15 

justice  has  jurisdiction  till  he  decides  as  to  amount 15 

if  justice  rendei-s  judgment  on,  in  cases  exceeding  his  jurisdiction,  it  is 

erroneous,  but  not  void -  •  •     729 

when  statute  of  limitations  begins  to  run  on 733,  1178 

set-off  in  cases  pf. '• 1132,1137,  1152 

ACCOUNT  STATED,  ' 

what  it  is 4-8 

when  presumed  from  retention  of  aooo-ants  sent,  or  shown,  or  not 

objecting  to 479,  1493 

action  upon ^  '^  "  |§o 

where  it  lies 4/8 

complaint  on 478 

defenses 4/9 

between  partners •  •  •  •     y„l 

balance  of,  subject  of  action ■^'■^'t     ^l'> 

when  void  claim  cannot  be •  • 4^9 

account  containing  usurious  items  may  be  in  hands  of  third  person 4^9 

whether  account  is  stated  or  not  is  question  of  law  on  the  facts 479 

j»  479 

cases  ot ' ' 

account  is  not  stated,  if  not  intended  to  be  —  - 4 '^ 

interests  recoverable  on o"'* 
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ACCOrTREMENTS, 

when  exempt  from  execution • 1670 

ACKNOWLEDGMENT  AND  PROOF, 

of  deeds  in  other  States 1460 

in  New  York 1465-1470 

hefoi'e  whom  to  be  made  in  New  York 1466 

forms  of 14G8,  1469 

cleric's  certificate,  when  necessary  to  authenticate 1470,  1471 

pr  ima  facie  e  vidence  of  ofiicei's'  authority  to  take 1472 

ACTION, 

civil,  supersedes  all  ancient  forms  of 3,  680 

when  civil,  may  be  maintained 3 

what,  may  be  brought  in  a  justice's  court 4-16,  G80 

what  may  not  be  brought  in  a  justice's  court 5,  14,  15,  210,  C80 

assault,  batteiy,  false  imprisonment,  libel,  &c 5,  680 

where  an,  for  injury  to  I'eal  property  to  be  brought 7 

for  penalties,  where  to  be  brought 8 

on  justices'  judgments,  when  may  be  brought 11,  718 

of  debt 

iScc  Debt. 

on  subscriptions 126 

/See  SuBSCEiPTioKS. 

on  contract,  for  the  recovery  of  money 22 

after    performance,   by    plaintiff,   of   agreement,   void    by    statute    of 

frauds 128,  142 

on  agreement,  to  pay  owner  of  lands  for  laying  out  highway 143 

on  agi'eement,  to  pay  surplus  moneys  to  mortgagor 143 

for  breach  of  agreement 151 

by  auctioneer,  for  goods  sold 171 

abatement  of,  in  case  of  limited  partnership 188 

by  or  against  special  partners ISO,  191 

by  or  against  joint  stock  companies  or  associations 102 

by  or  against  general  partners 211 

infant  partner  must  be  joined 211 

when  dormant  partners  need  not  be 185,  747,  826 

on  joint  and  several  contracts 212,  213 

on  contracts  ordinarily  brought  in  justice's  courts 214 

special  agreements ; . .  215  -  221 

plaintiff  must  pi'O  ve  performance  on  his  part 217 

made  by  public  officers 220 

against'one  who  agi'ees  to  discontinue  suit  but  does  not 216 

for  goods  sold 221-2:1 

iSee  Goods,  sold  ;  Sales. 

may  be  brought  by  vendor  or  purchaser 223  -  228 

to  an  agent,  with  express  or  implied  authority 242,  243,  244 

necessaries  furnished  wife,  child,  &c '. 243,  244 

'     sold  to  a  committee  of  a  club,  pai-ty  or  society 245 

for  non-delivery  of  goods  sold 223 

damages  in 223,  224,  784 

on  sales,  must  not  be  brought  till  credit  tias  expired,  unless  there  is  fraud,  240 

for  goods  fraudulently  or  tortiously  purchased 238,  247,  248 

on  reoision  of  sales  for  fraud 254,  264,  sub.  3 

on  warranties 260  -  264 

iSee  Warranty. 

on  warranty  or  fraud  in  the  sale  of  a  horse 264  -  270 

/See  HoHSES. 

for  price  of  goods  may  show  warranty  in  defense 262 

for  work,  labor  and  services 270  -  305 

/See  "Work,  &c. 

;for  medical  attendance  on,  or  board  of  a  pauper 2?8 

by  paupers  or  prisoners,  for  their  labor 288 

arbitrators  for  their  fees 295 
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'  ACTION  —  Continmd  : 

teachers  of  schools , 295a 

defenses  in  such  cases 295a 

brokers 296 

or  one  employed  to  procure  a  pardon 290 

for  money  had  and  received 305  -  317 

See  MoHEY,  Had  and  Rbcbivbd. 

paid  for  defendant 317-331 

See  Money  Paid,  &c. 
Kes  against  one  who  prevents  plaintiff  from  accomplishing  or  enjoy- 
ing that  for  which  he  has  paid  money 330a 

money  lent 331  -  334 

See  MoNBY  Lent. 
does  not  lie  to  recover  on  mortgage  unless  express  or  implied  agreement 

therein 333 

for  use  and  occupation 334  -  345 

,  See  Use  and  Occupation. 

on  bills  of  exchange  and  promissory  notes 345  -  478 

See  Bills  of  Exchange  and  Pkomissoky  Notes. 

by  married  women,  on  bill  or  note  owned  by  them 873,  373a 

against  those  severally  liable  on  the  same  instnunent 450 

on  an  account  stated 478,    479 

^ee  Account  Stated    . 

•for injuries  to  person  or  propei-ty 480-708 

to  the  person 480  -  501 

through  negligence 481  -  495 

to  real  property 501  -  563 

need  not  be  brought  in  county 7 

through  negligence 637 

for  takmg,  detaining  or  injuring  personal  property 563  -  645 

through  negligence 681  -  636 

lies  through  taking,  &c.,  was  by  mistake,  and  without  wrongful  intention,     565 

by  unlawfully  interfering,  as  by  unauthorized  levy,  &c 566,  567,     672 

for  injuries  by  a  nuisance 497,  497a,  556,     557 

See  Nuisance. 

for  injuries  committed  by  animals 494-497,  526-542,  633,     642 

See  Animals. 

to  animals 638 

to  sheep  by  dogs 641 

-    does  not  lie  for  involuntary  trespass 541 

lies  for  damages  arising  from  maintaining  an  insecure  dam 560 

between  joint  tenants  and  tenants  in  common 620 

for  timber  cut  on  one's  land 625 

against  turnpike  and  railroad  companies 105  (8),  681,  634a 

will  not  lie  for  a  paid  bill  oi'  note 624 

for  taking  personal  property  under  color  of  law  or  legal  process 647 

where  there  is  a  want  of  jurisdiction 648-663,  1722 

where  process  is  void  for  irregularity 663  -  670 

by  an  officer  who  exceeds  his  authority 670,     671 

by  one  who  directs  or  indemnifies  for  a  lexy 671 

by  one  entitled  to  right,  or  suffering  an  injury,  declared  by  common  or 

statute  law 680 

for  false  affirmation  of  solvency  of  third  person 681 

against  professional  person  for  negligence  or  a  wrong 683 

does  not  lie  for  money  paid  for  an  escape ". 694 

for  a  false  return 695-699,     867 

against  judicial  officers  for  corruption,  misconduct,  error  or  false  infor- 

matioA fi97.     698 

for  a  penalty /08-714 

See  Penalty. 

where  attachment  is  issued 714,     715 

See  Attachment. 

upon  a  bond  for  the  payment  of  money 716 

See  Bond. 
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ACTION  —  Continued :  ' 

a  surety  bond  taken  by  a  justice 717 

against  corporations 730,    746 

/See  Corporations. 

certain  officers  of  a  county,  town  or  school  district 746 

for  fraud  in  a  sale,  pui-chase  or  exchange 720 

when  the  title  to  real  estate  is  in  question 721-729,  1276-1285 

of  the  time  of  commencing  an 731-742,  1172-1188 

of  the  parties  to  an,  upon  contract 742  -  757 

all  the  persons  interested  should  be  made  parties..l85, 211,  742-756,    826 

when  husband  should  join  his  wife  in  an 745  , 

against  husband  for  wife's  debts  before  marriage 755 

the  several  parties  to  a  bill  or  note 756 

when  principal  and  surety  cannot  be  joined 756 

for  wrongs 706,  707,  757-767a 

when  right  of  sui"vives  to  representatives 762 

slight  interference  all  that  is  necessary , 765 

must  be  brought   by  general,   special  or  qualified    owner   of  prop- 
erty  568,570,    576 

by  constable  against  sheriff'  for  not  selling  subject  to  his  prior  levy. .  572,    678 

by  finder  of  property,  for  his  compensation 597 

by  hen  holder,  for  conversion  of  the  property 610 

causes  of,  that  may  be  assigned 743a 

of  the  joinder  of  causes  of 76S  -  777 

where  partnei"s  divide  claim  and  debtor  promises  to  pay  each 770 

several,  will  not  lie  for  entire  demand,  and  what  is  such 774,  775,    776 

of  the  election  of. 238,  247,  248,  646,  683,  720,  777  -  780 

of  the  commencement  of. 820 

8ee  Commencement  of  Actions. 

when  deemed  commenced , 821 

before  what  justice  to  be  commenced 2,    822 

must  be  by  summons 823 

against  joint  debtors 926-932 

by  claimant  in  bond  on  attachment 926 

when  an  infant  or  idiot  is  a  party 1010-1016 

on  revocation  of  agreement  to  arbitrate '. 1041 

table  of  defenses  to 1090 

on  constable's  bond 1727(1 

by  witness,  for  his  fees 294,  1320,  1644 

on  judgment  rendei-ed  in  attachment  proceedings 1632 

for  costs  improperly  included  in  judgment,  and  collected 1635 

dismissal  of,  because  costs  of  former  suit  are  unpaid 1647 

cannot  be  brought  by  one  against  himself 767a 

for  suing  out  execution  on  a  paid  judgment 1663 

lies  where  goods  are  removed  to  another  county  after  issuing  of  execu- 
tion, and  there  sold  on  another  execution 1694 

officer  must  make  actual  levy  before  he  can  sue  for  property 1700a 

against  receiptor,  for  property 1703 

by  plaintiif  in  execution  against  constable,  who  sells  on  junior  execution,  1709 

against  purchaser  on  execution  sale  who  does  not  pay  for  goods 1713 

/See  Officbe,  Constable,  Sheriff,  Limitations. 

ACT  OF  GOD, 

defined 105 

accidental  fii-e  is  not 1122 

when  does  not  excuse  non-performance  of  agreement 1122 

ADJACENT  OWNERS.    iSee  Owners  of  Real  Estate. 

ADJOINING  TOWNS, 

what  are  such 2,     822 

ADJOURNMENT, 

statutory  provisions  concerning 1289 

when  to  be  beyond  Sunday  or  election  day .0 . . .     922 


Index.  1117 

ADJOURNMENT  —  Cbmfirawed  .• 

when  on  the  justice's  motion. 1290 

is  matter  of  discretion 1290 

not  discretionary  where  defendant  has  been  arrested 1290 

for  how  long  time  on. plaintiff's  or  justice's  motion 1291,  1292,  1300,  1334 

computation  of  time  for 1290 

when  on  the  motion  of  the  plaintiff,  without  oath 1291,  1292 

when  the  action  is  by  a  non-resident  plaintiff. 1293 

in  actions  commenced  where  order  of  aiTest  is  issued 1290,  1293 

on  the  motion  of  the  defendant 1294-1305 

oath  that  he  cannot  safely  proceed  for  want  of  witnesses 1284,  1290 

1294,  1296,  1304 

security  must  be  given,  if  required 1289,  1290,  1297,  1308-1312 

security  need  not  be  given  whei'e  action  is  to  recover  a  chattel 1289 

when  commission  applied  for 1335 

reasonable  time  in  which  to  get  security 1297 

cannot  exceed  ninety  days,  except  by  consent,  or  when   commission 

issued 1298,  1300,  1312 

what  is  a  reasonable  time  for  the 1298 

defendant  entitled  to  an,  even  if  witness  is  out  of  the  jurisdiction  of  the 

court 1298 

second  or  further,  on  defendant's  application 1289,  (29G5),  1300-1305 

what  proof  defendant  must  then  make 1289,  (2965),  1300-1803 

what  plaintiff"  may  show  in  opposition '. 1301 

applies  to  suits  where  order  of  an-est  is  issued 1300 

if  security  has  been  given,  further  not  required 1300 

agreement  for,  and  that  security  need  not  be  given,  valid 1303 

plaintiff  may  admit  the  evidence,  and  prevent  adjournment 1304 

can  require  defendant  to  state  what  he  expects  to  prove 1304 

not  granted,  as  a  general  rule,  after  jury  sworn,  or  trial  begun 1305 

cause  may  be  held  open,  if  necessary 1305 

when  from  the  necessity  of  the  case 1306,  1403 

an  amendment  has  been  granted  on  the  trial 1025,    (10) 

justice  must  wait  one  hour  on  adjourned  day 1307 

improperly  made  is  a  discontinuance 1290,  1312 

instances  of 1290,  1312 

irregularities  in,  may  be  waived 1290,  1312 

cannot  be  made,  even  by  agreement,  in  justice's  absence 1312 

after  made,  cannot  be  changed  to  a  shorter  time 1312 

for  the  purpose  of  applying  for  a  commission 1334 

security  required  on  when  order  of  arrest  executed 1308 

underi;akingupon 1289,1309-1312 

penalty  and  terms  of. 130" 

liability  of  obligors  upon 1310 

iustification  of  sureties 1311 

form  of • 1309 

if  defendant  does  not  appear  cause  cannot  be  adjourned  to  another 

place 1357 

if  he  does  appear,  place  may  be  changed  against  his  consent 13o7 

of  a  constable's  sale  or  execution 1]^11 

when  defendant  must  bear  the  loss  of 1711 

constable  not  to  receive  consideration  for 17H 

ADMINISTRATORS.     See  Exeoutobs  and  Administratohs. 

ADMISSIONS, 

of  a  party  evidence  against  him 1473,  IBOl-lDll 

admissible  to  prove  mutual  accounts 15 

to  show  illegality  of  agreement ■■-  38 

of  agent,  admissible  against  principal lo9>  l»Oo 

one  to  whom  principal  has  refen-ed  for  information Io05 

one  of  several  joiftt  debtors 1501 

where  liability  is  several loOl 

by  one  partner  after  dissolution,  not  binding. 1801 

by  partnei-s,  when  binding,  and  when  not 1501 
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ADMISSIONS—  Cmtinmd : 

of  a  joint  wi'ong-doer 1502 

oral,  sufficient  to  prove  payment  under  statute  of  limitations 1184 

of  what  witness  will  swear  to,  to  prevent  adjouiiiment 1304 

when  not  sufficient  to  dispense  with  a  waiting  as  evidence 1461 

when  it  dispenses  with  the  production  of  a  subscribing  witness 1473 

may  be  by  not  denying  statements  made  in  one's  presence,  or  in  a  writing,  1501 

made  in  a  pleading,  when  conclusion 1504,  1507 

effect  of,  when  made  in  a  treaty  for  a  compromise 1506 

in  the  recital  of  a  deed 1507 

by  infants  and  married  women 1507 

the  whole  must  be  taken  together 1508 

if  part  of  writing  is  read,  the  rest,  or  paper  referred  to  in  it,  or  on  which 

it  is  based,  may  be  read 1508 

not  conclusive,  how  to  be  weighed 1501,  1503,  1508 

contained  in  a  receipt,  effect  of 1503,  1508 

when  conclusive  by  way  of  estoppel. 

See  Estoppel. 

made  when  a  witness  in  another  action 1509 

by  the  parties  witness  in  another  action,  not  evidence 1509 

former  owner  or  holder,  or  the  assignor  of  property 1510 

when  part  of  the  transaction 1511 

^ee  Res  Gest^.    Evidence. 

ADVANCE  PAYMENT, 

is  a  good  consideration  for  an  agreement 26 

ADVANCES, 

factor  may  charge  a  percentage  on 62 

AFFIDAVIT, 

how  made  and  verified 846 

before  whom  taken 1551 

need  not  be  signed  by  affiant  if  his  name  is  in  it 846 

when  must  be  made,  on  application  for  order  of  aiTest 845 

what  it  must  contain,  and  its  form 845  -  850 

for  an  attachment,  by  whom  made 866 

what  to  contain,  and  form  of 872-877,  866,  867  -  869 

must  state  facts  and  not  opinions 867,  868,  872,     873 

justice  may  draw  certain,  and  charge  for  them 871 

of  service,  by  one  deputized  to  ttiake  it,  not  legal 940 

how  authenticated,  so  as  to  be  read  in  evidence 1457 

when  made  in  otherr  states 1459,  1460 

when  necessary  to  confession  of  judgment 1615,  1616 

that  justice  is  a  material  witness 1060-1066 

in  replevin.     See  Replevin. 

AFFINITY. 

how  degi'ees  of  determined 1 

when  it  ceases 1 

disqualifies  justice  from  acting,  even  by  consent 1,  2,  1354,  1616 

he  cannot  take  a  confession  of  judgment 1616 

relationship  by,  to  one  of  several  pailies,  disqualifies 2 

relationship  to  stockholders  does  not 2 

justice  should  dismiss  cause,  where  he  is  related  by 1354 

cannot  non-suit 1354 

any  judgment  rendered  by  him  is  void 1354 

may  perform  any  mere  ministerial  acts la 

disqaalifies  jurors 1368,  1387 

constable  from  serving  venire 1383,  1384 

See  CoNSANQUiNiTY,  Relationship. 
AFFIRMATION, 

when  may  be  made,  and  its  foim , 1567 

AFFIRMATIVE, 

party  holding,  opens  trial  and  summing  up 1399, 1439,  1602 
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AGENT,  GENERAL, 

principal,  who  is I53 

■what  is  an,  and  his  authority 153-101 

it  includes  all  necessary  td  accompUsh  its  purpose 158 

who  may  bean _'     i.-,3 

one  who  is  not  competent  to  contract  in  his  own  name  may  be 153 

infants  and  slaves l;-,3 

husbands .'.".."!l53,  1111 

_  wife  or  married  women 153,  242,  243,  372,  1118 

when  his  authority  may  be  conferred  by  pai-ol 154,     379 

when  his  authority  to  be  in  wi-iting,  and  when  under  seal 127a,  154,     379 

when  his  authority  may  be  infen-ed  or  presumed . .  127a,  154, 158, 242,  243,    379 

1118 

is  based  on  the  principle  of  an  estoppel  in  pais 154 

purchaser  from,  in  such  a  case,  must  be  in  good  faith,  and  for  value,     154 

■when  his  authority  is  ratified V^la,  154, 176, 176a,  1118 

several  instances  of  special  agency  do  not  constitute  a  general  one 154 

■when  his  authority  terminates 155,     173 

his  acts  and  admissions  ostensibly  in  the  scope  of  his  authority,  bind  his 

principal 152,  157,  159,  169,  174-177,  242,  264,  6bl,  1505 

and  sometimes  when  they  go  beyond  it 152 

agency  must  first  proved 159 

where  person  dealing  -with  him  knew,  or  had  reason  to,  that  he 

exceeded  his  powers 157 

instances  where  he  was  held  to  have  exceeded  authority 158 

cannot  delegate  his  authority 160,    161 

authority  conferred  on  several,  when  part  may  act 155 

must  cdntract  in  the  name  of  his  principal,  and  how  to  do  it. .  160, 170,  361,     379 

may  be  sued  jointly  -with  undisclosed  principal 170 

payment  to,  when  good 167,    172 

may  pay  over  moneys  so  received  to  his  principal 167,     169 

may  sign  note  or  memorandum  under  statute  of  fraud 00, 127a,     146 

accept  delivery  of  goods  under  statute  of  fi-auds 93 

gift  for  his  principal 586 

not  personally  liable  if  he  acts  in  the  scope  of  his  authority 169 

when  not  liable  for  money  paid  by  him  to  his  principal 169 

personally  liable 170 

of  the  government,  when  personally  liable,  and  when  not 169 

may  chai-ge  for  procuring  loans  for  his  principal 63 

servant, when  master  liable  for  his  acts 1"4  - 177 

/See  Servant. 

is  estopped  from  denying  rights  of  principal 176  e 

one  co-partner  is,  of  the  others 193 

co-pai'tners  may  authorize  an,  to  make  or  endorse  notes 377 

carrier,  when  he  is  not  purchaser's  agent 242 

may  accept  bill  for  principal,  or  direct  another  to  write  his  name  for  that 

purpose 352 

give  notice  of  dishonor  of  a  bill 437 

make  or  endorse  a  note 377 

liability  of  principal  for  his  or  his  servant's  misrepresentations,  frauds, 

torts  and  other  -wrongs 77,  78,  264,  4S1,  485^59,  681,     7r6 

or  for  those  of  persons  necessarily  employed  by  his  agents  or  servants,    488 

736 

not  liable  for  those  who  are  not  legally  siieh 486 

for  'vindictive  damages 810 

when  he  has  claim  against  principal  for  negligence,  &c.,  of  a  co-servant, 

489,  489a 

he  is  liable  to  his  princi'Dal 489 

money  received  by,  received  to  principal's  use 307 

declarations  of,  not  sufficient  to  prove  he  is  such 159 

notice  to,  when  binding  on  principal 1 59 

cannot  buy  of  his  principal,  nor  sell  to  him,  -without  his  consent 176fi 

act  as  agent  for  both  parties 1766 

have  an  interest  adverse  to  his  principal 1766 
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AGENT,  G^N'ERk'L— Continued: 

when  liis  note  for  principal's  debt  is  payment 473 

note  payable  to  him  as  agent,  he  may  Bp.o  in  his  own  name .'. 363 

regarded  as  drawer  or  maker  if  he  sign  principal's  name  without  author- 
ity   363 

s^nng  on  principal's  note  in  his  own  name,  good  ground  of  defense 309 

when  he  has  a  general  lien  on  his  pi-incipal's  property 5G0 

trover  lies  against  him  for  disregard  of  instructions 625 

action  against  him  should  be  for  wrong,  and  when  on  implied  agree- 
ment   6S3 

authority  assumed,  liable  for  damages 800 

how  to  allege  contract  made  by  an,  in  jileading 1036 

may  show  one  is  an,  who  appears  in  writing  as  principal 1121 

factor  is  an 161 

See  Pactok. 

AGENT,  SPECIAL, 

who  is,  and  his  authority 156 

must  pui'sue  authority  sti'ictly 156 

one  dealing  with  him  must  acquaint  himself  with  his  authority 156 

has  all  authority  necessary  to  accomplish  object  of  agency 138 

principal  may  enlarge  his  actual  power,  by  his  conduct 156 

/See  Agent,  Genbeai. 

AGISTORS, 

of  cattle,  to  use  ordinary  care ^04    (11) 

AGREEMENT.    See  ComEAcr. 

ALE,  OR  STRONG  BEER, 

is  spirituous  hquor,  under  license  laws 1439 

ALIEN, 

may  act  8,s  attorney  for  another 999 

cannot  be  a  juror 1387 

his  declai-ation  that  he  is  natui'alizod  is  prima  facie  sufdcient,  and  he 
need  not  produce  his  papers  till  doubt  is  thrown  by  other  side 1387 

ALIEN  ENEMIES, 

who  are 35 

cannot  contract,  unless  they  are  residents 31,      35 

ALLONGE, 

what  is  an 379 

ALTERATION, 

of  a  bill  or  note,  without  the  consent  of  the  parties,  renders  it  void,  3CG,    367 

what  is  an 366 

is  material,  and  what  immaterial 366 

of  one  duplicate,  does  not  affect  the  other 3G6 

does  not  affect  those  who  assent  to  it 306 

when  made  by  lead  pencil 366 

when  filling  up  of  blanks  is,  or  is  nof. 366 

presumption  and  proof  as  to  when  and  by  whom  it  was  made 368,  1126 

of  contract,  by  consent,  valid 1120,  1121 

of  sealed  executory  contract,  when  \'alid 1120,  1121 

of  bill  or  note  by  subsequent  agreement,  on  good  consideration,  valid..     365 
if  made  by  a  stranger,  does  not  affect  bill  or  note,  or  other  instrument. .  368a 

1125,  1126 
made  by  either  party,  without  consent  of  others,  avoids  it,  306,  367,  1125,  1126 
when  set  out  in  pleading 1041 

AMBASSADORS, 

when  privileged  from  arrest 949     (3) 

arrest  of,  void .^ 354 
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AMBIGUITY, 

in  contracts,  how  explained  or  made  certain 109,  1526,  1527 

latent,  what j^Qg 

may  be  explained 1528 

patent,  what '.'...'.  109 

may  not  be  explained X528 

AMENDMENTS, 

of  pleadings,  when  allowed 1025  (10),  1031,  1277,  1601 

on  what  terms 1025  (10) 

of  proceedings  in  justices'  courts 665 

of  process ".  (i'oV,  IO31 

of  execution gg5 

of  complaint  after  issue,  setting  up  title  to  real  estate 1277 

of  verdicts  by  jury 1424,  1425 

of  pleadings  at  the  trial  is  in  justice's  discretion 1601,  1752 

when  should  be  ordered , moi 

of  judgment  not  allowed  to  correct  clerical  error 1625 

of  a  charter,  when  does  not  i-elease  subscribers  to  stock 126 

where  defendant  is  sued  by  a  fictitious  name 825 

general  mles  relative  to 1752-1756 

ANDIRONS, 

when  exempt  from  execution 1670 

ANIMALS, 

property  in 545,  563,     638 

in  fish  in  a  private  pond 545 

dogs,  cats,  oysters,  or  wild  animals 563,     638 

bees  and  a  bee  tree 563 

increase  of  animals  let,  to  hire  or  lent 587 

destroyed  by  fii-e  at  hotel,  liability  for 595 

action  for  injuries  to 633,  638  -  644 

care  to  be  taken  by  owner  to  prevent  injuries  by 404 

cai'avan  of,  owner  to  give  notice  of  approach 495ffl 

injuides  from  ferocious 494  -  4!I7 

owner  responsible  for,  without  notice 494 

although  he  has  undertaken  to  secure  them '. 495 

when  one  may  kill 638  -  645 

injuries  from  domestic 494  -  497 

owner  not  responsible  for  without  notice,  or  negligence 494,     641 

notice  unnecessary  when  injury  committed  in  another's  close ...     494 

injuries  from  dogs 639  -  644 

i^ee  Dogs. 

when  any  one  may  kill 638-641,  642  -  645 

owners  of  may  be  compelled  to  kill  them 639,     640 

one  may  keep  dog  for  his  protection 496 

how  he  may  use  him 496,     638 

injuries  by  animals  of  two  owners,  no  joint  action  lies 642 

how  damages  apportioned  in  such  a  case ". 642,     819 

involimtaiY  trespass  committed  by 516,     541 

when  owner  of,  liable  for  injuries  to  land  by  them 526,  527a,  535  -  542 

is  bound  to  keep  them  at  home 526 

one  may  drive  them  from  his  lot 638 

may  not  kill  or  poison  dogs,  geese,  &c.,  trespassing  on  him  638,     643 

complaint  in  action  for  injuries  by 1049 

what  one  is  bound  to  fence  against .'526,  535  -  540 

not  to  run  at  large  in  the  highway 533,  535,  597,     699 

statute  relative  to  is  constitutional 533 

rules  relative  to,  in  other  states 635 

See  Cattle,  Esthays,  Dogs. 

ANSWER, 

defined 1025,      (4) 

form  and  contents  of 1025,  (4),  1026a,  1028,  1029 

71 
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ANSWER  —  Continued : 

may  be  oral  or  in  writing 1025,      (2) 

need  not  be  verified 10-26 

See  Summary  Proceedings. 

when  to  be  made 1067,  1070 

demurrer  to 1035,  (5),  1068 

amendments  thereon 1025,  (u),  1068 

failing  to  amend  pleading  disregarded .,   1068 

variances  between  and  proof,  when  disregarded 1025,      (8) 

closes  pleadings 1026 

how  statutes,  public  and  private,  pleaded  in ■ 1028 

legal  fictions  in,  abolished 1029 

construction  of,  to  be  liberal 1030 

ancient  classes  of,  and  when  used 1071 

dilatory 1071 

practice  and  judgment  or 1072-1075 

of  matters  in  abatement  now  to  be  joined  with  those  in  bar. . .  1075, 1076,  1087 
See  Abatement,  Pleading. 

to  the  jurisdiction 1077 

to  the  person  of  the  plaintiff 1078 

to  the  person  of  the  defendant 1079-1082,  1084 

to  the  x)rocess 1082 

to  part  of  cause  of  action ' 1086 

need  not  ask  any  judgment 1U85 

forms  of. 

See  Index  to  Forms. 

by  partners 1088 

in  bar,  what  to  contain 1090,  1127 

table  of  defenses  in 1090 

infancy 1269 

former  trial  of  part  of  causes  of  action 1167 

set-oif. 1132,  1156,  1157 

to  a  part  of  complaint 1238 

statute  of  limitations  to  part  of  complaint 1238 

is  waived  if  not  answered 1187 

tender  to  part  of  complaint 1238 

what  answer  of,  must  allege 1261-1264,  1267 

supported  by  proof  that  tender  was  waived 1250 

justification  by  several  defendants 1273 

officers 1271 

of  part  of  wrongs  charged  in  complaint 1275 

of  title  to  real  estate 723 

of  license,  title  to  real  estate  not  in  question  .'; 142,  507,  1279 

title  to  real  estate  to  a  portion  of  the  complaint 1281,  1284 

may  be  made  after  issue  joined 1277 

award  must  be  pleaded. .; 1198 

of  payment  of  money  into  court  to  part  of  plaintiff's  demand 1232 

supported  by  proof  of  tender 1442 

difierent  defenses  answered  to  separate  cause  of  action 1238,  1281,  1284 

that  next  friend  was  not  appointed  for  infant  plaintiff 1004 

APOTHECARY, 

his  implied  undertaking 290 

See  Professional  Person,  Work  and  Labor. 

APPEAL, 

provisions  of  Code  concerning 1735 

justice's  judgment  must  be  reviewed  by  appeal (3044) 

who  may  appeal ;  to  what  court  appeal  to  be  taken (3045) 

appeal ;  when  and  how  to  be  taken (3046) 

service  of  notice  on  justice  ;  payment  of  costs  and  fee (3047) 

service  of  notice  on  respondent (3048) 

amendment  when  allowed (3049) 

undertaking  to  stay  execution  on  judgment (3050) 

stay  of  proceedings , , ,  . , (3051) 
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APPEAL  —  Continued  : 

proceedings  when  justice  is  dead,  etc (3052) 

return (3053) 

id.  ;  when  justice  has  gone  out  of  office (30;J4) 

further  return  ;  return  how  compelled (305;")) 

when  justice  is  dead,  etc (3056) 

when  error  in  fsfct  is  alleged (3057) 

restitution  on  reversal (3058) 

setting  off  costs  and  recovery (3059) 

certain  sums  may  be  included  in  disbursements (30()0) 

judgment-roll  on (30(J1) 

hearing  of  apjieal ;  dirmissal  thereof (30{i2) 

judgment  thereon (301)3) 

when  new  trial  in  justice's  court  may  be  ordered (3064) 

proceedings  before  justice (30(j5) 

for  a  new  trial  in  appellate  court ;  when  new  trial  may  be  demanded. . .  (3'i66) 

id. ;  undertaking  to  be  given (3069) 

id.  ;  offer  to  compromise  before  return (3070) 

id.  ;  proceedings  in  appellate  coui't (3071) 

id.  ;  offer  to  compromise  after  return (3072) 

id.  ;  amount  of  costs (3073) 

in  proceedings  relative  to  animals  found  straying,  etc.  ;  appeal  fi'Om 

order  determining  claim  to  surplus (3035) 

id.  ;  appeal  from  order  on  demand  of  possession (3102) 

id.  ;  stay  of  proceedings,  how  obtained (3103) 

id.  ;  from  final  order  in  such  proceedings (3104) 

id.  ;  stay  of  proceedings  and  delivery  of  possession,  etc (3105) 

id.  ;  iiroceedings  on  affirmance (3106) 

notice  under  (3046),  must  be  in  writing 1737 

form  of 1737 

what  notice  of  appeal,  where  new  trial  is  to  be  had,  should  contain 1738 

form  of 1738 

form  of,  where  appeal  is  on  questions  of  law  only 1738 

not  necessary  to  state  grounds  of. 1738 

should  be  signed  by  appellant  1738 

verbal  notice  insufficient 1738 

may  be  by  portion  of  judgment  debtors 1738 

time  of  service  of,  how  computed 1738 

may  be  brought  on  a  judgment  of  nonsuit 1646 

if  notice  not  served  in  time,  appeal  invalid,  even  if  justice  makes  return,  1738 

costs  in  court  below  must  be  paid  1737-1738 

justice  may  waive  the  payment  of  his  fees  for  making  return 1738 

stay  of  proceedings  upon 1739,  1748 

must  give  undertaking 1739 

undertaking  must  be  acknowledged 1740 

approval  of 1740 

notice  of  delivery  of,  to  justice  must  be  served 1740 

exception  to  sureties  and  proceedings  thereon 1741 

retui-n  may  be  compelled  by  attachment 1742 

forms  of .; 1742 

by  whom  to  be  made  and  what  to  contain 1743 

construction  given  to 1744,  1750 

See  Evidence. 

by  justice  out  of  office 1745 

amendment  of 1745-1748 

correction  of  judgment,  by  agreement  of  parties 1750 

judgment  to  be  rendered,  according  to  the  justice  of  the  case  —  1735,  (3063) 

APPEARANCE, 

of  the  parties  in  an  action 988-1022 

justice  should  wait  an  hour  for 988,  1022 

as  to  adjournment 1307 

when,  for  a  good  reason,  may  wait  longer 988a,  989,     993 

\yithout  objection,  when  waiver  of  in-egularities  or  errors,  20,  870,  986,  1312 
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APPEARANCE  —  Continued  : 

when  and  when  not  waiver  of  void  process 652 

not  a  waiver  of  plaintiff's  on  return  of  order  of  arrest 9-13,     996 

is  of,  officer's  return  to  process 938 

plaintiffs,  when  waiver  of  defendant's , 1018 

defendant's,  when  waiver  of  plaintiff's 1016,  1017 

necessary  to  authorize  judgment  for  him,  unless  wai'ued 1018 

when  necessary  to  aulhoiize  one  against  him ,  ....   1021 

to  make  objection,  no  waiver 20 

voluntary  equivalent  to  personal  service 830 

/See  Waiver. 

neglect  of,  by  parties  or  justice,  is  a  discontinuance 988a  -  991 

when  may  be  pei-mitted  after  defendant's  default 991  -  994 

required  of  plaintiff,  on  return  of  order  of  arrest 943,  994  -  997 

where  defendant  is  aiTested  plaintiff  must  appear  within  one  hour 855 

if  there  is  none,  defendant  discharged 994  -  996 

by  plaintiff,  on  retm-n  of  process  or  afterward,  necessaiy 996,  1016,  lOl'Z 

waived  by  defendant's  confession  of  judgment lOH 

code  provisions  concerning 997 

by  an  attorney 997,  999-1003a,  1012 

who  may  be  an 997,     999 

when  constable  may  be  and  when  not 997,    999 

same  person  cannot  appear  for  both  parties, 999 

when  proof  of  his  authority  necessary,  and  what  sufficient...     997 

1000-1002 

warrant  of  attorney 1002,  1003 

by  a  corporation 998 

by  an  infant,  statutory  provisions  concerning 997 

if  infant  plaintiff  appears  without  guardian,  suit  should  be  dismissed,  1004 

but  if  he  has  judgment,  it  will  not  be  reversed 1008 

if  none  is  appointed  for  infant  defendant,  judgment  in  his  favor 

will  be  reversed 1008,  1021 

m.ere  declaration  of  plaintiff  that  he  is  infant  sufficient  to  author- 
ize the  appointment  of  guardian 1005 

manner  of  appointment  of  guardian 1006 

he  may  employ  an  attorney 1012 

yS'ee  Infamt. 

of  an  idiot 1008 

See  Idiot. 

of  a  married  woman,  who  is  an  adult,  or  an  infant 1014,  1015 

there  is  none,  though  party  is  present,  if  he  declines  to  take  pai-t 1019 

by  defendant,  who  is  informed  there  is  no  cause  against  him 1020 

if  defendant  does  not  appear,  plaintiff  must  prove  his  case,  1025,  (8),  1355,  1614 

APPLICATION, 

for  a  summons.     See  Summons. 

order  of  arrest.     See  Aerbst,  Order  of  Arebst. 

an  attachment,     ^ee  Attachment. 

papers  may  be  pi-epared,  and  charged  for,  by  justice 871 

of  payments,  law  of 1185 

APPRENTICE, 

master  of,  liable  for  his  support 243 

entitled  to  earnings  of. 302 

when  agreement  to  pay  therefor  is  implied 302 

may  recover  for  harboring,  injuring,  or  enticing  him  away 498  -  501 

has  the  right  to  correct  him 500,  note        7 

ARBITRATION  AND  AWARD, 

code  concerning 1199 

does  not  affect  common  law  arbitrations 1200,  1203 

submission  to,  by  whom  may  be  made 1199 

infants,  with  guardian's  consent 1097 

one  partner  cannot  without  consent  of  others 209,  1200 

if  he  does  binding  on  him  only , . , . .   1200 
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ARBITRATION  AND  AVfARD  — Continued: 

submission,  to  be  in  writing-,  undev  the  code 1199 

by  pai-ol  at  common  law 1200,  1203 

by  bond  or  mutual  prommissory  notes 1204,  1208 

is  good  consideration  for  an  agreement 112 

to  be  liberally  construed 1219 

of  all  claims  relative  to  partnership,  does  not  open  old  settlements. .   1201 

by  two  on  one  side  and  one  on  the  other,  what  it  embraces 1201 

must  be  followed,  or  award  void 1203,  1207,  1212 

except  good  parts  can  be  sepai'ated  from  the  bad 1203,  1212 

may  be  to  two  arbitratoi'S,  to  select  a  third 1209 

proceedings  in  such  cases 1209 

revocation  of  and  by  whom  made 1210 

action  for  and  damages  in 1199 

parties  cannot  withdraw  anything  from 1202 

what  may  be  submitted 1199,  1203,  1206 

not  title  to  real  estate 1199,  1206 

may,  questions  of  location  or  boundary,  or  equitable  title 1212 

ai-bitrators  may,  or  not,  be  swoi-n 1199,  1211,  ]  222 

witness  may  be  compelled  to  appear  on 1199 

subpoena  for  may  be  issued  by  arbitrators 1221 

oath  to  may  be  waived 1199,  1211 

proceedings  on  hearing 1109,  1203 

time  and  place  appointed  and  notice  given  by  arbitrators 1199,  1208 

not  necessary  of,  when  award  is  to  be  made 1208 

arbitrators  should  appoint  time  and  place  of  hearing,  and  give  notice,  1199 

1208 

all  to  meet 1199,  1205 

need  not  concur  in  decisions 1205 

cannot  make  a  subsequent  award 1202 

majority  of,  may  make  award ,.1199,  1205 

should  not  open  settled  accounts 1201 

cannot  contradict  an  award  they  have  signed 1205 

may  recover  theii-  fees 295,  1199 

award  may  require  either  party  to  pay  arbitrators'  fees 1199 

award  must  follow  submission,  or  it  is  void 1203,  1207,  1212 

may  prove  that  it  does,  or  does  not 1212 

may  be  good  in  part,  and  bad  in  part 1203,  1212 

not  vitiated  if  signed  also  by  one  not  arbitrator 1203,  1205 

when  by  majority,  binding ; 1205 

when  need  not  be  in  wi'iting,  though  I'equired  by  submission 1200 

subsequent  one  cannot  be  made 1202 

when  must  be  made 1207 

to  be  liberaUy  construed 1212,  1220 

must  dispose  finally  of  the  matters  submitted 1213 

when  it  may  be  by  parol 1200,  1212 

void,  if  it  requires  strangers  to  submission  to  do  anything 1212 

if  ai-bitrators  had  resigned 1218 

must  be  final 1213 

when  it  is  so 1213 

after  return  of  award  party  cannot  have  trial  by  jury 1202 

must  be  complete,  perfect  and  certain 1214 

when  it  is  such 1214 

may  award  costs 1215 

go  beyond  penalty  of  arbitration  papers .^ 1215 

promise  to  correct  mistakes  is  void  for  want  of  consideration 1216 

performance  of,  when  to  be  averred  in  pleading •  •  •    1217 

when  need  not  be  sealed 1210,  1220 

foi-mof 1220 

must  be  pleaded j'jj" 

actionliesfor  revocation  of  submission  to 1199 

infants  may  ratify  after  they  become  of  aye 1098 

when  final  between  the  parties  submittmg 1202,  1M6 
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ARMS  AND  ACCOUTREMENTS, 

when  exempt  from  execution 1670 

ARCHITECT, 

Ms  implied  undertaking 290 

See  Professional  Person,  "Work  and  Labor. 

ARREST, 

what  is  an 685 

how  made 685-691 

when  process  is  to  be  shown 686 

when  agreement  not  to  make,  is  void 49 

when  may  be  made  by  one  who  is  not  officer 953 

right  to  break  into  or  enter  a  dwelling-house   to  make,  or  to  recap- 
ture   687-691,  951,  953 

who  protected  from,  in  a  dwelling-house 689 

cannot  be  made  on  Sunday 950 

when  made  on  Saturday,  on  persons  observing  it  as  the  Sabbath. ..  834 

one  who  escapes  may  be  retaken  on  Sunday 950 

detaining  prisoner  after  an 955,  856 

officer  may  I'equire  aid  to  assist  him  in  making 672,  957 

on  whom  he  may  call 672,  957 

one  refusing  to  assist,  guilty  of  misdemeanor 957 

liabihty  of  one  who  assists  him 672,  957 

women  are  not  liable  to,  in  justice  court 837,  949,  (5) 

who  are  privileged  tVom,  enumerated 949,  950,  1718 

privilege  is  personal,  and  may  be  waived 949 

one  privileged  who  is  sued  vrith  others,  does  not  lose  privilege 949 

if  arrested,  privileged  person  must  plead  it,  or  move  for  discharge,  954 

when  witness  is  privileged  from 949,  (10),  1321 

he  may  waive  it 1321 

hoTjf  discharge  of  procured 860 

on  civil  order  of  ai-rest 943 

notice  to  be  given  to  plaintiff  of 943,  944 

how  long  to  continue 944-947,  994,  995 

plaintiff  to  appear  on,  or  defendant  dischai'ged 994,  995 

defendant  may  be  discharged  on  giving  security 995 

on  execution  against  body,  when  a  satisfaction 1660 

/See  Order  of  Arkbst  and  Exkcdtion. 

discharge  from  when  defendant  may  move  for 857 

discharge  from  does  no  affect  jurisdiction  of  justice 858 

ARTIFICE, 

on  sales  to  disgxiise  defects 79 

iSee  Fraud,  Contract,  Warranty. 

ASSAULT, 

actions  for  not  in  justice's  jurisdiction 5 

injuries  from  negligence  are  not  an  assault 7 

on  ^vife,  child  or  servant,  when  action  lies  for 7,  14 

ASSENT, 

subsequent,  when  makes  partnership  liable  for  unauthorized  acts  of  a 
partner  201 

ASSIGNABLE, 

what  causes  of  action  not  arising  on  contract  are 742,  743fli 

ASSIGNEE, 

when  he  may  sue  on  demand  assigned  to  him 743,  743a! 

may  recover  same  damages  as  assignor ''81 

right  of  set-off  against 1134,  1135, 1141-1148 

by  him 1134,  1136 

of  insolvent,  set-off  against 1134,  1147 

takes,  subject  to  what  defenses ^^^ 

of  contract,  complaint  by 1052 
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ASSIGNEE  —  Contiimeci : 

wlien  payments  by  assignee  of  insolvent,  revive  debt 1182 

■when  an  incompetent  witness lODSa 

of  unpaid  stock,  liability  therefor 126 

ASSIGNMENT, 

of  a  right  of  action  does  not  requii-e  a  consideration 25,  743os 

is  perfect  by  delivery 25 

of  lease  not  a  surrender 149 

when  assignee  liable  for  rent 336 

limited  partnei-ships  cannot  make,  as  insolvents 189 

one  partner  cannot  make  a  general,  for  benefit  of  creditors 193 

may  assign  an  account  due  firm 197 

what  is  and  what  not  the  subject  of 743a 

by  one  plaintiff  of  his  interest  in  judgment,  valid 744 

relative  rights  of  assignee  and  debtor 1144 

payment  to  assignor  after 1144 

for  the  benefit  of  creditora 1688 

ASSIGNOR, 

of  impaid  stock,  when  not  liable  for 126 

admissions  of  an 1510 

ASSOCIATIONS, 

joint  stock,  how  to  sue  and  be  sued 192 

cerfain,  to  file  statement  of  their  members 192a 

cannot  plead  usury : 52 

nor  recover  usui-ious  money  paid  by  them 52 

ATTACHMENT, 

provisions  of  code  concerning 863,  etc. 

in  what  cases  granted 863 

plaintiff  must  apply  for 863 

described 863 

when  issued 863-866,  880 

when  will  not  issue 865 

must  be  endorsed  on  or  annexed  to  summons 880 

must  be  subsci-ibed  by  justice 880 

what  it  must  contain 880 

form  of 881 

general  requisites  of • 882 

affidavit  in  writing  required  and  its  contents 663,  864,  866  -  876 

what  affidavit  must  show 864 

foi-m  of  affidavit 875 

may  be  drawn  by  justice 8/1 

facts,  not  beliefs  or  inferences,  to  be  stated  in  affidavit 867,  868,  870,  873 

when  affidavit  must  be  filed  with  justice 874 

how  taken  advantage  of  when  defective 869,  870 

great  care  necessary  in  drawing  it 872 

if  defective,  justice  not  liable  when 86^9,  870 

undertaking  must  be  given 663,  866,  877  -  880 

conditions  of 866,  877 

by  whom  executed •' 866,  878 

form  of 8|J' 

extends  to  final  determination  of  cause -  •_.  879 

damages  on ^9^,  879 

to  be  executed  at  least  six  days  before  return  day  of  summons 880,  959 

when  issued  against  one  not  in  the  county 864 

proceeding  on  return  of,  defendant  not  appearing 891 

judgment,  effect  of  in  such  case 891 

execution  on  judgment  in,  what  must  direct 89 1 

when  justice's  conclusioh  on  the  facts, stated  in  affidavit  conclusive 8b9 

not  to  be  issued  nor  served  on  Sunday  or  election  day 922,  942 

justice  may  deputize  one  to  serve  it  without  fees 940 

whom  he  may  deputize 940 
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deputy  must  make  return  of  service,  his  affidavit  insufficient. 940 

service  and  return  of 959  et  seq. 

and  form  of 5)75,  976 

wliat  goods  may  be  attached 959,  960,  1668  et  seq. 

subject  to  right  of  stoppage  in  transitu 237 

See  ExiiCUTiOM. 

when  defendant  may  have  retui-n  of  goods 883,  961 

proceedings  to  procure  I'etum 961,  etc. 

undertaking  therefor 883,  963 

amount  of 883 

when  claimant  may  have  return  of  property S84,  961 

proceedings  to  procure 884,  961 

claimant  must  be  general  owner 961 

bond  by  claimant 884,  961,  964 

approval  of  sureties  to 884 

penalty  of 884 

rules  apphcable  to  these  undertakings 965 

when  jilaintift'  may  sue  on  undertaking 886,  966 

what  judgment  must  award 886,  966 

when  defendant  may  bring  action  on 887 

inventoiy  to  be  made 959 

form  of 972 

copy  of  same  and  of  attachment  to  be  served 959,  971  -  974 

motion  to  vacate  by  defendant 888 

on  what  founded 888 

where  may  be  made 888 

justice  may  on  his  own  motion 888 

when  plaintiff  can  or  cannot  use  additional  affidavits 889 

vacating  does  not  affect  justice's  juiisdiction 890 

lien  of  the  attachment 968 

when  lien  lost  or  ceases 968,  97U 

when,  if  security  is  given  on  appeal 970 

constable  must  safely  keep  the  attached  goods 968 

may  deliver  to  receiptor,  if  no  bond  given 969 

retm-n  must  be  made  on  day  specified 975 

what  to  contain,  and  form  of. 975,  976 

proceedings  on  the  return 891 

judgment  cannot  be  given  for  plaintiff,  unless  he  appears 996 

judgment  on,  cannot  be  used  as  a  set-off 1183,  1154 

execution  on,  when  leviable  only  on  attached  property 1632 

when  an  action  will  lie  on 891 

power  of  the  justice  to  amend 1752 

against  defaulting  witness.     See  Witness. 

defaulting  juror.     See  Jukor. 

not  to  issue  for  infant  plaintiff  without  appointment  of  guardian 1004 

See  Process. 
ATTORNEY, 

may  make  agi-eement  with  client  to  receive  part  of  recovery  towards  his 

compensation 45,  293 

or  to  conduct  a  cause  gratis 293 

degi-ee  of  skill  required  of  him 290,  683 

this  is  an  implied  undertaking 290 

when  liable  for  moneys  received 307,  (5) 

when  he  can  and  cannot  recover  for  his  services 286,  290,  293 

chent  may  show  that  he  did  not  do  his  duty 290 

that  the  sei-vie.es  were  negligently  performed 289,  290 

or  perfoi-med  under  a  special  agreement 293 

attorney  may  show  his  client  had  no  defense 290 

must  show  retainer,  &c 293 

when  not  chargeable  wth  negligence 290 

interest,  when  it  begins  to  run,  on  his  claim  for  services 807 

has  lien  on  client's  papers  and  money 591 

for  what  charg-es  and  what  amount 591 

pidncipal  liable  for  acts  of , 766 
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ATTORNEY  —  Continued  : 

■when  attorney  liable  for  unauthorized  levy '  765 

■when  privileged  from  arrest 949 

who  may  appear  by 007 

■who  may  be 007,     999 

no  professional  ones  in  justices'  courts 909 

■when  constable  can  and  cannot  be 907,     999 

justice's  law  partner  or  clerk  cannot  be 997 

same  person  cannot  appear  for  both  parties 998 

authority  of  to  appear  may  be  oral  or  ■wi'itten 997,  1002 

■when,  and  what,  proof  of  required 097,  1000-1003a 

when  not  presumed 1001 

when  that  of  wife  is  inferred 1001 

infant  cannot  appeal-  by 1008,  1010 

his  guardian  may  appear  by 1012 

idiot  cannot  appear  by 1013 

how  to  set  out  contracts  by,  in  pleading 1036 

complaint  against,  for  not  collecting 1042 

when  statute  of  limitations  begins  to  run  in  actions  against 1106,1178a 

in  actions  by  one  for  his  services 807,  1196 

demand  of,  for  moneys  collected,  when  necessary 1196 

tender  to,  when  good 1259 

may  make  oath  for  his  client  on  adjournment 1295 

pri"vileged  comraunications  to 11361-1569 

See  Professional  Persons  ;  Work  and  Labor  ;  Phivilkgbd  Communications. 

AUCTION, 

when  bargain  is  struck  at 1713 

AUCTIONEER, 

sales  by, when  not  in  statute  of  frauds 91,  127a; 

may  sign  the  note  or  memorandum  under  that  statute  for  both  parties      91 

127a 

when  he  must  do  it 91 

may  sue  in  his  own  name  for  goods  sold  by  him 171 

set-oft'  in  such  cases 171 

when  personally  responsible  for  deposit  moneys 171 

AUTHENTICATION, 

of  proof  or  acknowledgment 1470-1473 

of  copies  of  records 1450-1454,  1435-1461 

B. 

BAGGAGE, 

what  is 105,      (8) 

carrier's  liability  for,  and  when  it  ceases 105,      (8) 

BAIL, 

privileged  from  arrest 949,      (9) 

when  to  be  required  on  adjournment 1290 

if  not  required,  justice  loses  jurisdiction 1290 

when  defendant  to  give,  if  required  by  plaintiff,  on  adjournment 1297,  1308 

-1312 

defendant  has  reasonable  time  in  which  to  get 1297 

liability  of  obhgors  on 1310 

justification  of  sureties 1311 

of  constable,  liable  for  his  sales  after  expiration  of  term'. 1711 

See  Security. 
BAILEE, 

who  is  a "" 

responsibility  of. 100-107,637,1255,  1256 

when  answerable  for  moneys  I'eceived 125b 

not  liable  for  deposit,  till  demand  and  refusal 100 

no  demand  necessai-y  for  money  received  to  deliver  to  another ,.   1256 
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BAILEE  —  Continued  ; 

the  variouG  degrees  of  his  responsibility 100,  105,    637 

when  i-cGiioncible  for  slight,  ordinary  or  gross  neg'lcct 101 

what  these  are 101 

how  property  must  bo  kept 102 

may  make  special  agreement  aj  to  his  ro3ponsibility 102 

exempt  from  liability  for  gross  negligence ]  02 

cannot  from  liabihty  for  actual  fraud 102 

of  a  horse  for  his  keeping,  is  gratuitious 102 

not  liable  for  loss  by  inevitable  accident,  or  irresistible  force,  except  by 

agreement 103,  106 

what  each  are 103 

as  to  robbery 103 

loss  by  private  stealth 103 

is  so  liable  if  his  negligence  has  contributed  to  loss 106 

if  sued  for  goods  lost  or  damaged,  must  show  he  used  proper  care 1439 

when  he  cannot  evade  his  responsibility  for  loss  by  negligence  of  others,  104 

when  he  may  discharge  responsibility  by  tender  of  goods 104 

ofBcer's  liability  for  goods  taken  on  legal  process 104 

exceptions  to  liability  of,  in  specified  cases 105 

when  responsible  for  losses  after  refusal  to  return  goods  bailed 105 

may  show  goods  taken  from  him  by  law 1066 

not  that  they  are  owned  by  a  third  person 1066,  625 

innkeeper,  liability  of.     See  Iunkbepbii. 

common  carrier,  liability  of.     iSee  Common  Carrier. 

to  sell,  when  liable  as  for  goods  sold 250 

has  special  property  in  things  bailed,  and  temporary  right  of  possession,  564 

when  he  may  sue  for  conversion  or  injury  to  bailed  property 569,  758 

title  to  increase  of  goods  bailed 587 

to  property  bailed  and  the  same,  or  the  same  or  other  of  the  same 

kind  to  be  returned 588 

lien  of  bailee  for  hire 593 

cannot  set  up  title  in,  a  third  person 1256 

liable  for  conversion  for  setting  up  title  to  goods  in  third  person 625 

or  using  them  contrary  to  purpose  or  agreement  of  bailment. .  .104,  611 

625,  687 

constable  is  bailee  of  goods  attached 968 

his  hability 968 

tenderer  of  goods  not  accepted  is  bailee 1240 

his  liabihty 1240 

pleading  in  actions  against 1044 

/See  Bailment,  Bailor,  Carrier,  Common  Carrier. 

BAILMENT, 

defined 99 

test  and  instances  of 99a 

distingTiished  from  sale 99(i 

responsibiUty  of  bailee  in 100-107,  637,  1255,  1256 

classified 100 

See  Bailee,  Bailor,  Carrier,  Common  Carrier. 
BAILOR, 

who  is 99 

when  demand  necessary,  and  when  not,  before  suit  against  bailee. . .  100,  625 

1256 

his  right  to  sue  for  conversion  of  goods 569,  611,  625,  637 

where    goods    used  contrary  to   purpose  or  agreement  of   bail- 
ment  611,  625,  637 

title  of,  to  increase  of  property  bailed 587 

when  the  same,  or  the  same  or  some  other  of  the  same  kind,  is  to  be 

returned 99a,  588 

BANK, 

may  sue  notes  endorsed  to  its  cashier 743a 

officers,  of  to  endorse  paper  held  by  it 377 

national,  not  subject  to  usury  laws  of  States 52 
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BANK  BILLS, 

when  a  tender 1249 

should  be  received  as  cash  on  sales  on  execution 1713 

may  be  levied  on  and  sold Iti79 

counterfeit,  payment  in  is  a  nullity 467 

should  be  promptly  returned 467 

pai'ty  may  sue  immediately  for  debt 467 

of  insolvent  bank,  payment  in  is  a  nullity 467 

■when  to  be  returaed 467 

declared  illegal,  when  payment  in  is  good 467 

BANKERS, 

have  a  general  lien 592 

BANKING, 

no  limited  partnership  in 188 

BAR, 

answer  in 1071 

defenses  in 1090 

when  they  must  be  intei-posed  at  the  firet  opportunity 1160-1170 

requisites  of  answer  in 1127 

former  suit  for  the  same  cause 1159,  1160-&C. 

a  judgment  for  the  same  cause 1159,  1160-1170 

set-oft'  in  a  former  action 1130 

omission  to  set-ofl'  claim  in  former  action , 1131 

matter  of  defense  in  former  action IJ  60-1168 

release  of  cause  of  action 1188-1194 

award   1198 

See  Plbading. 
BASTARD, 

reputed  father  and  mother  liable  for  support  of 303 

but  their  must  be  express  or  implied  promise  to  pay  it 303 

child  of  wife,  husband  not  obliged  to  support 304 

of  daughter,  her  father  not  obliged  to  support 304 

of  mother-in-law,  son-in-law  not  obliged  to  support 304 

BATTERY, 

actions  for,  not  in  justice's  jurisdiction 5 

injuries  from  negligenee  are  not  a  battery 7 

oh  servant,  wife  or  child,  action  lies  for 14 

BEDS,  BEDSTEAD  AND  BEDDING, 

when  exempt  from  execution 1670 

BEEF, 

when  exempt  from  execution 1670 

BEER,  STRONG, 

is  spirituous  liquor  under  license  law 1439 

BEES, 

there  may  be  ownership  in 563 

as  to  a  bee  tree 565 

BETTING, 

contracts  of  are  void 50,  393 

contracts  in  sales,  where  property  not  to  be  delivered,  but  difference  in 

price  paid,  ai'e  void 339 

BIBLE, 

family,  when  exempt  from  execution 1670 

BILL  OF  LADING, 

when  holder  of  may  sue 743a 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES, 

given  by  one  partner,  when  valid 200  -  203 

See  Partners,  &c. 
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description  and  foi-m  of  a  bill 345,  348 

foreign  and  inland  bills 346 

payee  should  be  specified  when  it  is  made 348 

omission  of  drawer's  name  does  not  \'itiate 345 

acceptance  supplies  the  lack  of  it 345 

parties  to 347 

what  is,  and  what  is  not  a  bill,  and  illustrative  cases 348 

a  check  is  a  bill 348,  400,  423,  1478 

■when  bin  is  called  an  acceptance 347 

must  be  accepted  in  writing  to  bind  tiis  acceptor 347,  350  -  353 

how  a  bill  may  be  accepted 350-353,  363 

date  of  accepitance  may  be  proved  352 

may  be  accepted  by  an  agent 352 

oral  promise  to  accept  not  binding 352 

when  wiitten    promise    to   accept,   or    otherwise,   is   deeuied  an 

acceptance  351 

acceptor  Mable,  though  drawer's  name  is  forged 349,  419 

similar  character  of  accepted  bills  and  promissory  notes 349,  355,  416 

description  and  form  of  a  promissory  note 353,  354 

cases  where  papers  held  to  be,  or  not  to  be,  a  jiromissoi-y  note 353 

on  what  written  and.  what  with 353 

how  signed 354 

from  what  time  computed  when  not  dated 354,  3G5 

parties  to  a  note 355 

who  may  be 370  -  374 

a  corporation  may  be 370 

when  married  women,  infants,  &c.,  may  be 370-373a,  1111 

must  be  payable  in  a  certain  sum  of  money,  and  not  from  a  particular 

fund 356,357,  452 

but  may  be  directed  to  be  charged  to  particular  fund 357 

if  it  contain  other  stipulations  than  to  piay  money  it  is  not  a  note 356 

in  some  states  payable  in  chattels 356 

when  payable  on  a  contingency 356,  358 

when  may  be  payable 356,  365 

when  the  maker  is  able,  or  when  convenient 356 

upon  the  happening  of  a  contingency 358 

if  no  time  of  payment,  payable  immediately,  though  interest  is  to  be 

paid  after  a  future  event 358,  365,  416 

time  of,  how  and  when  it  may  be  altered 365 

not  payable  till  the  expiration  of  the  three  days  of  gi-ace,  when  they 

are  allowed 397 

when  presumed  that  the  holder  of,  is  the  owner,  and  in  good  faith,  67,  359,  380 

386-391,  398 

otherwise  of  non-negotiable  paper 359 

payee  should  be  specified,  or  bearer 359,  360,  363 

if  to  bearer,  is  transferable  by  delivery 360,  398 

may  be  a  fictitious  person 360 

is  then  transferable  by  dehvery 375 

if  payee  not  specified,  it  is  a  contract,  and  not  bill  or  note 3t<9 

will  warrant  a  recovery  for  money  had  and  received 359 

where  there  are  two  persons  of  the  name  of  the  payee  or  other  party, 

some  designation  should  be  used 359 

father  and  son  of  same  name  as  payee,  father  presumed  to  be,  unless 

son  has  it  in  his  possession 359 

may  be  to  officers  of  an  incorporated  company,  or  their  successoi-s. .  359 

or  to  steamboat  and  owners 359 

may  be  to  maker's  order 360 

when  holder  may  fill  in  his  name  as  payee 360 

or  the  date 354 

to  one  by  a  wrong  name ^ 360 

made  by  two,  in  the  singular  number,  they  are  joint  and  several  makers,  360 
if  signed  by  several  with  different  amounts  against  their  names,  each  is 

liable  for  the  whole 360 
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endorsement  of,  when  necessary 360,  3G1,  362,  374 

kinds  of,  in  full,  restrictive  and  conditional '. 361  -  3G4 

presumption  in  cases  of  fuU 3S0 

rights  of  holder  under  them 361,  362 

by  ag'ents,  partners,  representatives,  assignees,  cashiers,  &c.,  atid 

in  v,'hat  maimer 361,  363,  377,  379 

by  joint  owners 377 

if  endorsed  before  acceptance,  acceptor  mtiy  be  liable  to  two  persons,  381 

after  maturity,  endorser  may  be  immediately  charged 378,  447 

defenses  against  the  endorsee 378 

for  only  part  due 396 

may  be  on  any  part  of  the  bill  or  note,  or  on  separate  paper  called 

allonge 379 

of  paper  payable  to  bearer 398 

holder  of  note  endorsed  in  blank,  may  fill  it  up  as  he  pleases 380 

this  endorsement  may  be  struck  oui 380 

legal  eifeot  of,  cannot  be  varied  by  cotemporaneous  parol  ag;i-eement,  420 

when  not  negotialjle 363 

payee  of,  described  in  as  agent,  may  sue  in  his  own  name 363 

one  signing  as  agent,  without  authority,  is  regarded  as  pi'incipal 363 

need  not  express  "  for  value  I'eceived," 364 

consideration  is  presumed 364,  386,  388 

when  partial  failure  of,  may  be  shown  in  mitigation  of  recovery 394 

take  effect  from  delivery 365 

that  is  presumed  to  be  the  day  of  the  date 365 

when  alterations  of,  render  them  void. 366,  367,  368a,  see  365 

what  altei-ations  ai-e  material  and  immaterial,  and  how  made 366 

addition  of  another  maker  after  delivery 366 

alteration  of  one  duplicate  does  not  affect  the  other 366 

the  altered  bill  or  note  is  good  against  those  who  assent  to  it 366 

when  holder  may  fill  up  blanks  in 354,  360,  36B 

presumption  and  proof  as  to  when  and  by  whom  alteration  was  made,  368 

alteration  by  stranger  or  opposite  party  does  not  avoid  note 368a 

a  guaranty  ijannot  be  wa-itten  over  endorsement  of  non-negotiable  note. .  367 

accommodation  note,  what  is 62 

when  made  for  payee's  accommodation,  any  one  may  discount  it 369 

if  such  note  is  discounted  at  a  rate  greater  than  seven  per  cent,  it  is 

usurious 62 

married  women  may  sign  as  her  husband's  agent 372 

husband's  right  to  TOfe's  bills  or  notes 373,  373a 

wife  may  sue  on  her  bill  or  note .373a 

bona  fide  holder  of,  who  is , 380,  388-391,  395 

when  holder  for  a  precedent  debt  is 389,  389a 

rights  of  in  paper  endorsed,  or  not 374 

holder  is  presumed  to  be  bn7ia  fide 380,  388,  389,  398 

when  one  is  liable  to  bona  fide  holder,  as  endorser 380 

when  paper  fraudulently  re-issued  is  valid  in  his  hands «...  386 

when  he  can  recover,  though  there  is  a  defense  between  original 

parties 388,  389,389a,  390 

when  must  make  inquiry 389 

not  when  founded  on  consideration,  prohibited  by  statute 393 

payee,  endorser  of  non-negotiable  note,  liable  as  if  it  was  payable  to  his 

order 376 

or  as  guarantor 453 

once  made  negotiable  may  be  transferred  at  any  time 378 

cannot  be  transferred  for  part  of  sum  due 381 

may  be  for  balance  due 381 

may  be  as  security  for  smaller  sum 381 

holder  vrill  recover  full  araoum 381 

may  be  sold  or  endorsed  for  less  than  nominal  amount 381,  396 

endorser  then  only  liable  for  sum  he  received  and  interest 381 

guarantor  liable  for  full  amount 381 

gnaxsiiity  of 382  —  386 
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it  must  comply  with,  the  statute  of  fraud 385 

may  be  wi-itten  over  endorsement  of  non-negotiable  note 453 

when  gTiarantor  liable  to  subsequent  holdera, 3S2 

whether  guarantor  liable  or  not,  as  maker  or  endorser 384 

when  guaranty  is  of  payment,  no  demand  or  notice  required 383 

action  in  such  case  may  be  brought  on  non-payment 383 

if  that  it  is  good  or  collectable,  must  prove  it  cannot  be  enforced,     383 

right  to  write  a,  over  endorsement  of  non-negotiable  note 367 

when  statute  of  limitations  begins  to  run  in  cases  of 1176 

when  illegality  or  failure  of  consideration  may  be  shown  in  defense . .  388  -  396 

mere  inadequacy  no  defense 392 

it  may  always  be,  by  the  original  parties 394,     395 

what  will  be  deemed  a  diversion  from  iis  purpose 391 

cases  when  void  under  all  circumstances 393 

illustrations  of  the  rule  in  relation  to  defenses  of 394,    395 

when  presumption  of  demand  and  dishonor,  from  lapse  of  time  will 

aftbrd  a  defense 397 

liability  of  endorser  before  or  after  delivery 396 

is  a  defense  that  endorsee  plaintiff  is  only  an  agent 399 

lost,  actions  upon 400  -  408 

code  provisions  concerning 400,  1478 

apply  only  to  negotiable  paper 401 

bank  check  are  under  this  statute 348,  400,  1478 

must  be  proved,  not  be  presumed,  it  was  negotiable 401 

evidence  relative  to 401,    402 

plaintiff  a  competent  witness ,.. .     403 

need  not  show  till  destroyed 402 

how  loss  may  have  occurred 402 

must  be  without  plain tiflTs  fault 402 

indemnity  to  be  given 400,  1478 

if  destroyed  by  accident,  or  wi-ongful  act  of  defendant,  no  indemnity 

necessary 402 

may  have  been  so  lost  before  or  after  it  was  done 404 

loss  may  be  inferred  from  lapse  of  time 402,    405 

when  available  in  hands  of  bmia  fide  holder  from  tinder 404 

where  bill  cut  in  two  to  be  sent  by  mail  and  one-half  lost 406 

where  part  torn  off  and  lost 407 

obligations  of  parties  to 408-478 

of  drawers  and  endorsers  before  acceptance 409  -  416 

they  are  similar 412 

when  drawer  liable  to  drawee  for  money  paid,  but  not  on  the 

bill  itself 409 

of  the  acceptor  of  a  bill  and  maker  of  a  note 416  -  420 

their  obligations  are  similar 416 

liable  without  demand 416 

tender  by,  to  save  interest  and  costs 416 

•         not  liable  for  costs  of  suit  against  drawer  or  endorser 417 

^riDia/acJe  acceptor  is  debtor  of  drawer 418,    451 

liable  if  drawer's  name  is  forged 349,    419 

not  liable  to  the  drawer  if  not  pro\'ided  with  funds 451 

when  maker  estopped  from  showing  it  illegal,  or  usurious,  or 

paid ^ 62,387,  1504 

of  drawer  and  endoi-ser  after  acceptance,  and  of  endorser  of  note,  420  -  454 

are  much  alike 420 

acceptance,  supra  protest 446 

drawer  and  endorser,  if  properly  charged,  individually  liable.. 

448,    449 

may  be  sued  in  one  or  in  separate  actions 450 

may  sue  parties  liable  before  them 449,     451 

costs  and  executions  in  such  cases 448 

obligations  of  endorser  of  non-negotiable  note 453 

presentation  of,  for  acceptance  and  payment,  409-415,  420,  422,  423,  443,     445 
provisions  of  code 422 
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bank  check  is  within  the  rule 423 

when  to  be  made 410,  411,  413,  420,  423-427,  429,  483,  447 

how  time  computed  on 427,  428 

days  of  grace  upon,  when  allowed  and  when  they  end,  42i5-427,  429 

not  to  be  on  legal  holidays 425 

must  be  day  preceeding 425 

by  whom  may  be  made 422,  429 

where  to  be  made 410,  414,  420,  429,  430,  432,  441 

to  whom  to  be  made 412,  413,420,429,  430,  432 

how  to  be  made 430,  431 

when  excused 410,  426,  440,  441,  442 

what  does  not  excuse 413,  430 

may  be  waived,  and  when  and  how 442,  443,  444 

when  payable  otherwise  than  in  money,  when  necessary,  and  when 

and  where  to  be  made 452,  1252,  1254-1258 

necessary  when  no  time  of  payment  specified 423 

in  case  of  biUs  payable  at  sight,  or  after  sight 425 

unnecessary  for  payment  of,  maker  or  acceptor,  though  payable  at 

specified  time  and  place 416 

tender  prevents  interest  and  costs 416 

or  if  maker  had  funds 416 

notice  of  non-acceptance  and  non-payment,  when  necessai-y. . .  .409,  411,  412 

414,  420,  429,  434,  445 

is,  of  limited  or  conditional  acceptance 414 

when  to  be  given 410,  412,  415,  429,  434,  436,  439,  440,  441,  447 

not  before  demand,  although  afterward  made  on  same  day 439 

may  be  waived 442,  443 

when  excused 410,438,440-433 

what  does  not  excuse 412,  413,  442 

by  whom  may  be  given 422,  429,  434,  436,  437,  441 

to  whom  must  be  given 413,  415,  420,  429, 484,  436  -  439 

when  drawer  or  endoi-ser  is  dead 438 

may  be  oral  or  in  writing 415,  421,  434 

when  may  be  sent  by  mail,  and  to  what  post-office ....  415,  421,  436,  438 

what  it  shall  contain 434,  485 

form  of 435 

sufficiency  and  diligence  of,  a  question  for  the  jury  where  a 

question  as  to  facts 435,  43S 

when  endorser's  or  drawer's  residence  is  unknown 438,  440 

when  should  be  served  personally 438 

left  at  place  of  residence  or  business  sufficient 438,  440 

in  case  of  contagious  disease 441 

is  good,  though  party  giving  had  no  knowledge  of  the  dishonor  —  415 
leaving  note  or  bill  with  endorser  to  collect  of  the  maker  is  not  suf- 
ficient  ■ 437 

'     rules  relative  to  presentment  and  notice  apply  only  to  negotiable  paper,  445a 

acceptance,  sv/pi'a  protest 44b 

limited  when  good 414 

when  payable  at  a  bank  may  be  left  there 429 

must  be  there  within  business  hotu-s 4>53 

holder  deemed  acquainted  with  its  usages ■ .  433 

payable  otherwise  than  in  money,  how  payable 452,  1252 

when  demand  necessary,  and  when  and  where 452,  1252,  1254-1258 

of  the  discharge  of  parties  to 383,454-464 

See  Surety. 

by  discharging  prior,  not  subsequent  party 454,  455,  1193 

what  is  not  a  discharge 455-461,  463 

by  whom  to  be  made '^'i  ^ko 

,  by  giving  time  to  prior  party 45o,  462 

mere  indulgence  is  not 455 

nor  taldng  security  on  time • :  •  455 

as  to  void  or  usurious  agreement 455,  and  m  note. 

-  /  _          by  release  of  securities 457 
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must  be  on  good  consideration,  and  that  can  be  legally  enforced,  455,    462 

receipt  of  part  payment  after  bill  or  not  due,  is  no  discharge 456 

before  due  good  consideration  for  agreement  to  delay 456 

a  confession  of  judgment,  when,  and  when  not  a  discharge 456 

when  release  or  indulgence  is  at  prior  party's  I'equest,  no  discharge 

of  them 460 

when  a  promise  to  jjay  a  note,  made  by  one  who  is  discharged,  needs 

no  consideration 460a 

if  note  joint  and  several,  holder's  giving  time  to  some  will  not  dis- 
charge the  rest 463 

cannot  be  varied  by  showing  contemporaneous  agreement  to  deduct  cer- 
tain sum  from,  or  otherwise 39B,    420 

no  obligation  of  active  dihgence  on  the  part  of  the  holder  of 461,    462 

when  delay  to  collect,  discharges  surety 462 

when  the  receipt  of  is,  and  is  not,  payment  of  a  precedent  debt 464  -  477 

See  Payment. 

when  note  of  one  partner  discharges  the  firm 197,    206 

if  one  partner  gives  his  note  for  firm  debt,  he  only  is  liable ]  97 

given  by  one  partner  for  the  firm,  presumed  to  have  been  in  its  business,    200 

when  firm  liable  for 200,    202 

when  firm  liable  for,  given  by  one  partner  as  security  for  another's  debt,    204 

one  partner  cannot  give  nor  renew,  after  dissolution 196 

when  evidence  of  money  had  and  received,  or  lent,  or  paid, 319,  332,    477 

lost  note,  when  of  money  lent ■. 332 

I.  0.  U.,  not  promissory  note,  but  evidence  of  money  lent 332 

endorser  can  sue  for  money  paid  on,  and  as  often  as  he  makes  partial  pay- 
ments       322 

but  not  a  joint  action  therefor  against  separate  endorsers 322 

ante-dated,  and  jjayable  with  interest,  of  itself  is  no  evidence  of  usury,  59,    804 

may  be  given  in  payment  of  subscriptions 126 

signed  by  agent  in  his  own  name,  may  be  note  of  principal 154 

that  it  is  genuine  is  an  implied  warranty  when  sold 251 

endorser  cannot  recover  from  subsequent  endorsers,  even  on  promise  to 

pay 322 

when  retention  of  is  not  a  conversion , 612 

negotiable,  evidence  in  action  for  converting  them ■ 623 

when  paid,  to  whom  note  or  bill  belongs 624 

may  be  demanded  to  be  given  up  on  tender 1244 

statute  of  limitations  upon,  when  payable  at  any  time  within  specified 

time 1176 

when  payable  on  demand 1177 

payable  on  demand  with  interest 1177 

payable  on  a,  given  day,  after  demand 1177 

one  of  two  joint  makers,  cannot  revive  debt  against  the  other 738 

made  by  infant  is  voidable 31,  36,  743,  1094 

may  be  ratified  after  he  becomes  of  age 1094 

what  is  necessary  to  the  ratification 1094 

endorsed  by  an  infant,  passes 1094 

merged,  when,  by  taking  new  one,  with  new  endorsers,  &c 1224 

mutual  ones,  given  on  arbitration,  valid 1204 

presumption  from  giving,  of  a  then  settlement,  and  that  amount  found 

due  from  maker 1495 

payable  in  chattels,  a  tender  is  a  payment,  and  tenderer  becomes  bailee 

of  the  chattels 1240 

dehvery  of,  may  be  required  on  a  tender 1244 

See  Dub. 

BOARDER, 

is  not  a  "  g:uest "  at  a  hotel 595 

BOARDING-HOUSE, 

Hen  of  keeper 594 

how  it  may  be  enforced 4,      (9) 
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BONA  FIDE  HOLDER, 

of  bills  of  exchange  and  notes,  who  is,  and  his  rights..  380, 386, 388-391, 395,  404 

when  holder  for  a  precedent  debt  is 389a 

of  note  is  protected  if  it  was  endorsed  before  due 374 

if  not  endorsed,  not  protected -374 

is  not  protected  if  bill  or  note  is  void  by  statiite ;JU3 

when  law  presumes  one  to  be 3SC,  398 

purchaser  of  lost  bill  or  note,  his  title  to  it 404 

BONA  FIDE  MORTGAGEE, 

who  is,  to  take  advantage  of  omission  to  refile  mortgage 615 

of  goods  after  execution  issued,  protected 675 

after  actual  levy,  not  protected 675 

BONA  FIDE  PURCHASER, 

who  is,and  his  rights 231,  232,  380,  386,  388-391,  395, 404,  615,  1687 

of  partnership  security  not  protected,  if  given  by  one  partner  for  his  own 

debt 203 

of  goods  from  vendee  who  purchased  by  a  conditional  sale,  title  of 230a 

of  lost  biU  or  note,  his  title  to  it 404 

from  fraudulent  vender,  has  title 231,     581 

of  stolen  goods,  has  no  title 582 

from  mortgagor,  acquires  no  title  against  the  mortgagee 613 

may  take  advantage  of  omission  to  refile  mortgage 615 

of  property  after  execution  issued,  protected 673,     675 

after  actual  levy,  not  protected 673,     675 

if  he  knew  of  the  issuing  of  the  execution,  not  protected,  unless  exe- 
cution was  dormant 673 

is  not,  of  mortgaged  chattels,  who  had  actual  knowledge  of  the  mort- 
gage    1687 

when  his  leaving  goods  in  his  vendor's  hands  is  not  fraudulent 1687 

BOND, 

definition  and  description  of 716 

recovering  upon 716 

surety,  action  upon 716 

liability  of  parties  to 716 

liable  if  they  sign,  though  not  named  in  it 716 

or  statute  requires  a  greater  number 716 

taken  colore  officii  void 45a 

not  evidence  of  money  lent 319 

justice's  jurisdiction  in  actions  on 4,  (5,  6),  716,  717,     796 

necessary  on  issuing  attachment 663,  866,  877-879 

conditions  and  requisites  of 866,     877 

by  whom  to  be  executed 866  -  878 

extends  to  final  determination  of  cause 879 

damage  upon 879,     794 

by  a  claimant  of  the  property  attached 031,     964 

approval  of  sureties  to  bond  given  by  claimant 904,     965 

on  adjournment  of  cause  by  defendant 1289,  1309-1j12 

penalty  and  terms  of 1309 

must  embrace  all  statutory  conditions 1309 

how  liability  of  sureties  on,  fixed 1310 

justification  of  sureties  on 1311 

to  indemnify  constable  upon  levy  of  property,  claimed  adversely 1691 

when  valid 1''91 

in  actions  on  lost  instrument 400,  402,  1 478 

in  arbitrations 1219 

award  may  exceed  bond 1215 

damages  on ''^•^ 

of  indemnity,  set-ofl'  not  allowed  against 11^38 

installments  due  on,  may  be  sued  for  as  they  become  due 796 

interest  due  may  be  recovered,  though  judgment  exceeds  penalty ^796 

given  by  constable,  by  whom  sued 1727a 

See  Security. 

72 
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BOOKS, 

when  exempt  from  execution 1670 

BOOKS  OP  ACCOUNT, 

when  evidence 1530-1546 

of  wiiat  they  are  evidence 1530,  15J5,  1541 

proof  to  entitle  them  to  admission 1530 

weight  to  be  given  them 1531,  1533,  1540,  1542 

whose  books  may  be  so  used 1532a 

to  contain  original  entries 1534,  1537,  1539 

by  whom  to  be  made 1539 

when  to  be  made 1537 

requisites  of  entries  to  make  them  evidence 1532a,  1537-1542 

in  what  Idnd  of  book  and  how  made 1538-1542 

may  be  in  pencil 1541 

are  prima,  facie  evidence  of  price 1541 

must  be  produced  in  court ; 1542 

all  be  taken  together 1543 

are  evidence  for  both  parties 1543 

when  entries  in  evidence,  as  between  the  partners 1544 

how  owner's  credit  may  be  impeached 1542 

BORROWER. 

and  his  privies,  and  they  only  can  set  up  usury 52 

may  sue  for  secmities  assigned  to  pay  usurious  debt 67 

for  use,  responsibility  of. 102,  104,  105 

BOUNDARIES, 

of  land  on  highway  or  stream 504 

BREACH  OP  TRUST, 

by  various  persons 683 

remedies  for 683 

pubUc  officers  answerable  for 684 

BROKER, 

when  can,  and  cannot,  sign  note   or  memorandum  under    statute  of 

frauds 90,127a,    139 

when  he  cannot  sell  on  credit 166 

has  a  general  Uen 592 

BUILDINGS, 

when  real  and  when  personal  estate 502,  1683 

BURDEN  OP  PROOP, 

generally  on  the  party  holding  the  affii-mative 1399,  1439-1442 

when  the  negative  must  be  proved 1441 

changes  sides  in  certain  cases 32,  1440 

on  denial  of  agent's  authority 169 

on  note  given  by  partner  in  name  of  the  firm 200 

to  prove  that  a  dehvery  was  a  conditional  one 229 

to  prove  neglect  of  husband,  parent  or  master  to  support  wife,  child  or 

apprentice 243 

to  prove  lack  of  consideration  of  bill  or  note 364 

that  holder  is  not  bona  fide  holder  of  commercial  paper 380,  388, 389,     398 

that  lost  note  was  negotiable 401 

to  show  negligence 484 

that  a  dog  was  ferocious,  &c 644 

to  show  that  officer's  return  of  no  goods  is  correct 696 

in  cases  of  alleged  insanity ' 32,  1106 

to  show  when  an  alteration  was  made 368,  1126 

to  show  date  of  assignment  of  claim  to  be  used  as  a  set-off. 1134 

to  show  payment  to  avoid  statute  of  limitations 1182 

in  actions  for  violation  of  excise  laws 1439 

to  show  that  bailee  exercised  due  care 1439; 

that  one  is  alive  after  seven  years'  absence 1440 
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BURDEISr  OF  'P'ROOV— Continued:  . 

in  ciises  of  alleged  infancy .' 1440 

where  fact  lies  peculiai-Iy  in  party's  knowledge "..'.".'.'.'.   1440 

against  officei-s  for  breach  of  duty \\   1441 

-that  a  reputed  officer  is  not  such ".  "."..'  .'.'.  ".*"   1472 

on  defendant  in  execution,  to  show  necessity  of  property  claimed"  to  be 

exempt  from  execution 1672 

to  show  that  the  property  does  not  exceed  the  amount  of  exemption 

allowed Ig74 

BUYING  AND  SELLING  OFFICES, 

agi-eements  for  void 45 

C. 
CANAL  OFFICERS, 

when  privileged  from  arrest 949,    (11) 

CARE, 

degrees  of,  defined 101 

what,  required  of  child,   sick  or  aged  person,  a  delicate  woman,  or  a 
lame  man 482,     6S4 

CARRIAGE, 

what  is,  under  law  of  the  road 490 

CARRIER, 

by  land  or  water,  responsibility  of 104,    (11) 

damages  against 787,  790,     813 

when  delivery  to  him  is  not  dehvery  to  pui-chaser 242 

•may  sue  in  his  own  name  for  goods  entrusted  to  him 743a 

complaint  against,  for  loss  of  goods 1044 

See  Common  Caeriek. 

CART, 

when  part  of  team,  and  exempt  from  execution 1674 

CAT, 

owner  of  has  property  in 563,     638 

may  sue  for  an  injury  to  it 638 

CATTLE, 

injuries  committed  by 494,  526  -  542 

not  to  run  at  large  in  the  highway 532,  533,  535,  597,  699  -  706 

statute  relative  to  is  constitutional 533 

rules  relative  to  in  other  states 535 

synopsis  of  the  duties  concerning,  at  common  law  and  by  statute 535  -  542 

against  what,  one  is  liable  to  fence 526,  535  -  540 

travehng  on  the  highway 538,     539 

the  possessor  of,  liable  for  damages  by 540 

when  owner  of  viscious,  liable  for  damages  by 494,    495 

See  Animals,  Esteays. 

CARAVAN, 

owner  to  give  notice  of  approach  of. 495a 

CERTIFICATE, 

of  clerk  that  proof  of  deed  is  authentic 1471 

CHAIRS, 

when,  and  how  many,  exempt  from  execution 1670 

CHALLENGE, 

iustice  is  not  liable  to 1354 

bf  jurors 1382-1397 

to  the  array,  when  and  order  of 1383-1386,  1389 

to  the  poUs,  when  and  grounds  of 1386-1394 
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CHALLENGE  —  Continued : 

■when  and  for  what  a  principal  challenge  is  made 1386,  1387 

that  one  is  a  mason 13S7 

a  member  of  a  "  know  nothing  "  lodge 1387 

when  and  for  what  a  challenge  is  made  for  favor 13S8 

not  to  be  made  until  a  full  jury  apjjear 138!) 

either  party  may  make  the  first  one 138S) 

different  grounds  of,  when  all  may  be  stated  at  once 138!) 

right  of  continous  till  justice  begins  to  administer  oath  to  jjanel 1389 

principal  grounds  of  to  be  stated 1391) 

may  be  demurred  or  pleaded  to 1390 

tried  by  the  justice 1391 

evidence  on 1391 

to  the  array  for  favor,  form  of 1392 

cannot  be  demurred  to,  issue  must  be  taken  on  it 1392 

must  be  tried  by  court 1 392,  1393 

finding  and  judgment  on  1392 

to  be  tried  by  the  court 1393 

method  of  trial  by  justice 1393,  1394,  1393 

justice  must  entertain  a  challenge 1395 

if  he  improperly  overrules  it,  error  is  not  waived  by  going  to 

trial  1395 

peremptory  challenges 1396 

CHAMPERTY, 

defined 45 

when  champtertous  agreements  void,  and  when  not 45 

CHARACTER, 

bad,  of  subscribing  witness,  when  it  may  be  shown 1475 

of  owner  of  books  of  account '  1542 

proved  to  have  been  bad  once,  presumed  to  continue  so 1492 

CHATTELS.     See  Personal  Pkopbett. 

CHEA11NG  AT  PLAY, 

action  for  money  obtained  by 807,  (7),    314 

CHECK, 

defined,  and  form  of 348 

is  a  bill  of  exchange 348 

presentment  of  is  necessary 423 

is  within  statute  relative  to  lost  bills  and  notes 348,  400,  423,  1478 

CHILDREN, 

compelled  to  support  poor  parents 304 

CIVIL  ACTIONS 

defined 3 

claimant.     See  Replevin. 

CLERGYMEN. 

actions  by,  for  their  hire 2g6 

disclosures  to,  when  privileged 1566 

CLOCK, 

when  exempt  from  execution 1674 

CLOSE, 

defined 505 

CLOTH, 

when  and  what,  exempt  from  execution 1670,  1673 

"CO.,"  or  "COMPANY." 

must  represent  an  actual  partner,  or  partners 211a 
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COACHMAN, 

his  implied  undertaldng' 290 

See  Professional  Persons,  Work  aitd  Labor. 
COLLISION, 

accidents  by,  upon  the  road  49O  _  494 

oi'  ^'essels .'.'.".■.■.■.■.■.■.■.■.■■.■.492,     635 

COLORE  OFFICII, 

bonds  taken,  are  void ■ 45^ 

COMMENCEMENT  OF  ACTIONS, 

commencement  of  actions 820,  et  sea. 

by  volmitary  appearance  or  by  process .' .  . . .' .     820 

when  deemed  commenced 821 

care  to  be  used  in  commencing-  before  proper  justice 822 

what  justice  has  jurisdiction 2      822 

See  Justice,  &c.,  and  Adjoining  Towns. 

by  summons 823 

See  Summons. 
COMMISSION, 

to  examine  a  witness 1333-1353 

code  provisions  concerning- 1333,  1335,  1343-1346 

when  necessary 1336 

it  may  be  issued  on  stipulation  or  consent 1336 

when  to  be  issued I333 

on  application  of  either  party 1300,  ]  333 

adjournment  for 1335 

notice  of  application  for  necessary 1333,  1336 

when  to  be  served 1333-1336 

proof  of  service  of  same  to  be  made 1333,  1337 

proof  to  be  made  on  hearing-  of  appUcation 1333,  1337 

if  opposite  party  admits  facts  to  be  proved,  commission  will  not  be  issued,  1R37 

when  granted,  and  form  of 1338 

form  of  endorsement 1338-1342 

on  what  paper  the  endorsement  may  be  made 1338 

witness  must  be  named  in  coihmission ; 1338 

when  this  rule  not  followed , 1338 

settlement  of  interrogatories 1339,  1341 

their  form ' 1340 

what  objections  may  be  made  to  them  or  to  the  evidence,  and  when,  1339 

1351 

effect  of  failure  to  answer  any  interrogatory 1339 

to  be  annexed  to  commission 1342 

issuing  of  the 1342,  et  seq. 

section  of  code  to  be  annexed 1343 

execution  and  return  of 1343,1344,1346,  1349 

may  issue  without  interrogatories  when 1343 

code  provisions  concerning 1343 

subpcEua  to  witness 1345 

oath  to  be  administered  to  him,  and  foi-m  of 1346 

how  he  is  to  answer  the  interrogations 1346 

form  and  requisites  of  deposition 1347 

exhibits,  or  copies  to  be  marked  and  attached 1348 

justice  must  receive  from  post-office 1344 

court  -will  take  judicial  notice  of  commissioner's  signature 1349 

evidence  taken  upon  may  be  read  on  the  trial,  in  whole  or  in  part,  by 

either  party 1350,  1351 

what  objections  may  then  be  made 1350,  1351 

if  either  party  goes  to  trial  without  retui-n,  of  he  waives  it 1348 

either  party  entitled  to  an  adjournment  of  ninety  days  for  return  of,  248,  1300 

costs  of ,- 1637 

COMMITTEE, 

of  idiot  or  lunatic,  &c.,  makes  contracts  and  brings  suits  for  him,  &c.,  33,     743 

See  Idiots,  Lunatics,  &a.,  &c. 
of  a  club,  party,  society  or  meeting,  when  liable  for  purchases 245,     296 
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COMMON  CARRIER, 

defined 105,      (7) 

of  goods,  responsibility  of 105,  (7),  106,  106a 

is  excused  for  losses  occasioned  by  act  of  God  or  public  enemies,  106,  (7),    634 

when  not  so  excused 634 

what  is  "  act  of  God,"  defined 105,      (7) 

must  transport  goods  in  a  reasonable  time 105a 

what  are,  and  what  are  not,  excuses  for  not  doing  so 106a 

may  contract  to  transport  and  deliver  in  a  certain  time 106a 

to  limit  his  legal  responsibility 105,  106a 

such  contract  must  be  clear 106a 

;  cannot  against  Ms  own  fraud,  or  gross  neglect,  &c 106a 

where  freight  is  carried  gratuitously 634 

may  show  that  goods  were  taken  from  him  by  law 1066,     625 

is  estopped  from  denying  owner's  title 1066 

if  delivered  to  him  by  agent,  principal  may  claim  them 1066 

or  have  been  delivered  to  trae  owner  on  demand 62-5 

complaint  against  for  loss  of  goods 1044 

damages  against 787,  790,    813 

of  passsngers,  responsibility  of. 105,  (8),  106,  106a,     634 

liability  of  for  baggage,  and  when  it  ceases 105,      (8) 

when  liable  as  warehouseman 105 

difference  in  responsibility  of  carriers  by  coach  and  by  raih-oad,  105,      (8) 

6340 

very  rigid  rule  in  regard  to  both 105,  (8),  634a 

to  exempt  from  liability  for  agent's  negligence  in  caiTying  gra- 
tuitous passengers . .  ■ 37a,     634 

not  from  his  own  negligence 37a 

is  liable  for  injuries  committed  by  a  drunken  driver 634a 

and  exemplary  damages  allowed 634a 

his  lien 592 

See  Bailee,  Cakrier. 

COMMUNICATIONS,  PRIVILEGED.     See  Privileged  CoMMuifioATioifS. 
COMMON  COURTS, 

abolished 477 

COMPANIES, 

certain,  to  file  statements  as  to  their  members 192a 

COMPLAINT, 

what  is  a,  and  what  to  state 1025,  (1,  3,  9),  1026,  1031 

to  state  facts  only 1025,^3),  1026,      (8) 

may  be  oral  or  written 1025,  (2),  1037 

demun-er  to 1025,      (a) 

amendment  thereon 1025,      (5) 

during  the  trial 1025,  1031 

on  an  account  or  instrument  for  the  payment  of  money. .  .1025,  (8),  1037,  1041 
variance  between  and  proof 1025,      (S) 

need  not  be  verified 1026 

misjoinder  of  causes  of  action  in 1026 

in  actions  for  penalties,  or  tipon  statutes 711,  1027,  1050,  1(151 

public  statutes  need  not,  private  ones  must  be  pleaded 1628 

legal  fictions  in  abohahed 1 029 

to  be  liberally  construed 1030 

rules  in  relation  to 1031-1060 

must  set  forth  cause  of  action  against  defendants 1031 

against  corporations  what  must  state  746 

against  partners 1 032 

by  partners ]03'2 

time  and  place  when  material 1033 

on  contracts 1034-1046 

when  the  performance  of  conditions  should  be  alleged,  1034,  1037,  10K8 

1039,  1041,  1043,  1217 
where  conditions  have  been  altered 1041 
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^  COMPLAINT  —  Cmtinned  : 

statement  of  contract  in 1035-1033,  10^3 

of  consideration 10:3.") 

where  contract  made  by  ag-ent  or  attorney lo;;G 

in  the  alternative  1037 

executory '    io38 

excuse  for  non-performance lU3o,  lO'JO 

by  defendant's  default 1039 

allegation  of  "  requested  "  is  equivalent  to  a  demand 1038 

forms  of 104J,     &c. 

iSee  Index  to  Forms. 
on  written  contract,  may  be  copied  into  complaint  or  referred  to 10-11 

special  contracts  not  in  wi-iting 1042 

against  an  attorney  for  not  collecting 1042 

vendee,  for  not  accepting  or  paying  for  the  goods  1042,  1043 

vendor,  for  non-delivery 1042,  1043 

on  warranty  of  a  horse 1043a,  1044 

against  professional  persons  for  breach  of  impUed  agreement 1044,  1048 

carrier  for  loss  of  goods 1048 

bailee  for  violation  of  duty 1045,  1046 

upon  impUed  contracts 1044,  1047,  1048 

general  rules  relative  to 1048 

for  use  and  occupation  of  lands 342,  104s 

against  constable  for  not  returning  execution 1048 

for  injuries  by  negligence 1048 

by  dogs  and  by  other  animals 1049 

for  conversion 1049 

fi'aud  in  sale  of  a  horse lOul 

by  assignee  of  a  contract 1052 

by  executor  or  administrator 1053,  1054 

by  surviving  partner 1054 

by  or  against  husband  and  wife 1005 

aUegation  that  goods  were  "  sold  "  implies  a  delivery 1047.- 

that  parties  had  a  settlement  is  a  sufficient  allegation  of  accounting,  1048 

on  quantum  meruit  may  recover  though  price  was  fixed  by  contract 1047 

several  causes  of  action  may  be  stated  in  1059 

in  supreme  or  county  court,  on  plea  of  title 12S2-1286 

in  trespass  or  for  conversion,  sustained  by  proof  of  injury  or  conversion 

of  less  ^ 1442 

damages,  how  claimed  in 6,  1056,  1057 

See  PLBADmGS. 
COMPOSITION, 

between  debtor  and  creditor,  when  good 1225 

illustrative  cases  of 1225 

iSee  Accord  and  Satisfaction,  Compkomisb. 

COMPOUNDING  OFFENSES, 

an  illegal  consideration 37,      39 

COMPOUND  INTEREST, 

when  reservation  is,  oris  not,  usurious 59,  805 

COMPROMISE, 

of  doubtful  claim,  a  good  consideration 26 

with  one  joint  debtor,  or  one  partner  after  dissolution _ 11 95 

how  to  be  made 1195 

creditor  can  collect  balance  of  claim  of  the  others 1 195 

they  can  collect  his  share  of  the  one  released 11 95 

proposition  for,  not  evidence  against  the  party 1506 

See  Composition  ;  Accord  and  Satisfaction. 

COMPULSION, 

money  paid  under,  may  be  recovered  m  action  for  money  had  and  re- 
ceived     307,      (6) 
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CONCEALMENT, 

•when  a  fraud 76      80 

must  be  of  a  fact,  and  not  of  the  law 78 

of  agent,  when  binding-  on  principal 159 

See  Fkaud. 

CONDITION, 

in  a  bond,  defined 716 

when  may  be  inserted  in  subscriptions 126 

must  apply  to  all  subscribers 126 

violation  of  rule  may  be  shown  by  pai'ol 126 

may  be  waived  126 

when  bill  or  note  received  on,  becomes  absolute  payment 469 

when  performance  of,  to  be  alleged  in  pleading  . . .  114,  1034,  1037-1040,  1041 

1043,  1217 

alterations  of  should  be  set  out  in  pleading • 1041 

when  statute  of  limitations  nans  against  demands  payable  on  condition 

precedent 1117 

none  to  be  imposed  on  making  tender - 1244 

when  delivery  of  note,  biU  or  deed,  may  be  required 1244 

CONDITIONAL  DELIVERY, 

See  Dbuvbey,  Sale. 

CONDITIONAL  SALE,    ^ee  Sale. 

CONFESSION  OP  JUDGMENT, 

code  provisions  concerning 719,  1615 

by  whom  may  be  made 209,  1617 

whether  by  one  partner  for  the  firm 209,  1617 

mai'ried  women 1617 

cannot  be  before  justice  related  to  either  party 1616 

justice  may  take  at  any  place  in  his  county ) ,  1(51 6 

defendant  must  appear  before  justice  to  make 1021,  1616 

may  make  in  plaintiff's  absence 1017,  1616 

plaintiff  may  then  disavow  it 1017,  1616 

affidavit  for,  when  necessary,  must  be  made  before  the  justice 1619 

void  if  affidavit,  when  necessary,  is  not  made 1616 

authority  to  enter  cannot  be  confessed  at  a  casual  meeting  in  the  street,     654 

1616 
cannot  be  for  more  than  $500 4,  1615,  1616 

demand,  if  larger,  maybe  split  into  smaller,  and  confession  for  each,  1616 
should  be  for  a  specified  sum 1618 

state  whether  on  contract  or  for  tort 1618 

form  of  entry  of,  in  justice's  docket 1628a 

in  justice's  court  on  usurious  demand,  how  set  aside 65 

void  if  justice  has  not  jurisdiction  of  the  parties 654 

illustrative  cases 654 

judgment  to  be  entered  forthwith 1363,  1625 

erroneous  if  not  so  entered 1625 

CONFESSIONS.    /See  Admissions,  Evidence. 

CONFUSION, 

of  goods,  what  it  is 580 

title  by 580,     585 

CONGRESS, 

members  of,  when  privileged  from  arrest 949,      (1) 

CONSANGUINITY, 

when  it  disqualifies  a  justice 1,2,  1354,  1616 

disqualifies  him  if  related  to  one  of  several  parties 2 

even  by  consent 1354 

does  not  disqualify  him  if  related  to  a  stockholder 2 

he  cannot  take  a  confession  of  judgment 1616 
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CONSANGUINITY  —  Continued  : 

justice  should  dismiss  cause  when  related  hy 1354 

cannot  nonsuit 1854 

may  perform  mere  ministerial  acts la 

how  the  degrees  of,  are  determined 1 

disqualifies  a  constable  from  serving  a  venire 1383,  1384 

a  juror  from  sitting 1368,  1387 

See  ArifiNiTY,  Rblatiokship. 

CONSENT, 

cannot  confer  jurisdiction  over  subject-matter,  or  amount 20,  728,  1298 

nor  when  justice  is  prohibited  from  acting 20 

or  is  related  to  either  party 1354,  1616 

may  confer  jurisdiction  over  the  peraon 21 

when  appearance  is 21 

to  be  signed  by  guardian  of  infant  party 1U07,  1011 

of  parties  to  adjournment,  cures  error  of  discretion  in  gi'anting  it 1290 

authorizes  justice  to  give  evidence  before  himself 1359 

that  justice  may  confer  with  jury 1419 

will  not  be  infeiTed  from  silence  of  parties 1419 

CONSEQUENTIAL  DAMAGES, 

when  they  may  be  recovered 798 

See  Damages. 

CONSIDERATION, 

sufficient  and  lawful,  necessary  ii?  a  contract 25-30,  37,  112,  285 

not  necessary  to  a  gift  or  assignment  of  a  thing  m  action 25,  586,  743a 

what  is  sufficient 25-30,  112  -  127 

a  slight  one  is  sufficient 25,  113 

distinction  between  valuable  and  money  considerations 25 

in  money  consideration,  liability  limited  to  its  amount 25 

when  a  moral  one  is,  and  is  not  sufficient 25,  27,  115,  123,  285,  304,  460fls 

must  be  of  benefit  to  promisor  or  harm  to  promisee 26,  112 

when  a  past  is  good 27,  115,  123,  124,  (§  37c) 

continuing  ones,  defined 124 

a  seal  is  pnma  facie  evidence  of 28 

when  may  be  rebutted 28 

generally  one  of  three  enumerated  kinds 29 

if  illegal  or  immoral,  or  in  contravention  of  public  policy  or  some  statute, 

the  agreement  is  void 37-53,  393  -  396 

•  instances  of 37,  37a,  37c,  39,  42-53,  394 

presumed  void  if  contravenes  statute 37 

court  decides  relative  thereto 37,  50 

illegality  may  be  waived 37 

or  failure  of  may  be  proved  as  a  defense 38,  388  -  396 

repeal  of  statute  will  not  make  it  good 37 

when  law  will  give  relief,  as  in  usury  cases,  &c 376 

where  consideration  illegal  in  part  only 37c 

when  law  presumes  immoral  one  to  be  legal 42 

performance  of  legal  obHgation  not  a 116 

settlement  of  assault  and  battery,  &c 39 

request  to  do  an  act  known  or  not  known  to  be  a  trespass 40,  41 

to  pay  a  trespasser  for  improvements ". 116 

those  which  have  a  tendency  to  promote  Hcentiousness 42,  43 

payment  for  past  seduction  good 42,  119 

for  future  prostitution,  bad 119 

agreements  to  fight,  to  print  or  publish  libels,  for  gaming  apparatus,  &c.,  42 

of  indemnity  against  past  illegal  or  immoral  act 44,  119 

champerty  and  maintenance 45 

bonds  colore  officii ■ —  ^Sas 

agreements  in  restraint  of  marriage,  or  of  trade 46,  47,  48,  394 

for  public  officer  to  neglect  his  duty 49 

bets  and  wagers 50,  393 

violation  of  Sunday  law 50 
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for  election  expenses 51 

usurious 52-68,    393 

mutual  promises 113,  114,  1225 

to  pay  if  one  will  make  oath,  or  produce  certificate,  that  moneys  are  due,     117 

certificate  may  be  shown  to  be  li-audulent 117 

to  receive  certain  bank  notes 117 

to  extend  payments  on  payment  of  part  due  or  not  yet  due 118 

to  discontinue  suit  on  defendant's  promise  to  pay  in  a  few  days 118 

changing  times  of  payment,  on  giving  additional  security 118,  3(35,  1120 

forbearing  payment  on  usurious  consideration 118 

doin^  that  which  the  law  will  compel  one  to  do 119 

relationship  or  affection  for  an  executoi-y  agi-eement 120 

may  arise  from  a  third  party 125 

on  vahd  subscriptions 126 

See  Subscriptions. 
■when  necessary  to  be  expressed  in  contract,  under  statute  of  frauds,  127,    150 

151 

"  value  received  "  is  sufficient 127 

in  promises  by  executors  and  administratoi'S 150 

when  promisee  must  prove  consideration  against  them 150 

must  be  paid  by  purchaser  from  unauthorized  agent 154 

when  vendee  must  tender  back,  on  avoiding  sale 80,  233,  247,    254 

necessary  on  warranty  after  sale 252 

on  agreement  of  child  to  pay  for  father's  past  support 304 

money  on  consideration  that  fails,  when  may  be  recovered  back 307,      (3) 

implied  in  a  bill  or  note 364,  380,     388 

when  illegality  or  failure  of,  may  be  shown  in  action  on  note,  and  illustra- 
tive cases  388-398 

sufficient  to  take  note  in  payment  of  a  precedent  debt 388,  389(1 

or  as  collateral  security,  by  one  who  makes  advances 388 

partial  insufficiency  of,  mitigates  recovery  on  commercial  paper 392 

necessary  on  agreement  to  give  time,  or  release  debtors 455,  462,  1189 

when  not  necessary  to  agreement,  after  release,  to  pay  debt 460a 

necessary  to  subsequent  consent  to  an  escape 692 

how  stated  in  complaint 1035 

necessary  in  agreement  to  correct  mistakes  in  an  award 1216 

':!ONSIGNEE, 

when  he  may  bring  suit 743fli 

CONSTABLE, 

bonds  taken  by,  colore  officii,  void   '    45a 

prohibited  from  buying  or  recei-s-ing  claims  for  prosecution 68  -  '2 

defense  in  such  a  case 69 

liability  of  as  bailee  for  goods  taken  under  process 104     (11) 

implied  warranty  in  sales  by  them 251,  1713 

may  sue  for  detention  or  injury  to  property  levied  on 568,  572,     573 

what  he  must  prove  in  such  cases 568,  572,     573 

damages  in  action  against  general  owner 794 

may  sue  sheriff  for  subsequent  levy  not  made  subject  to  his  . . .  572,     678 

may  command  assistance  in  serving  process 672,     957 

rules  relative  to 672,     957 

liability  of,  for  money  had  and  I'eceived 307,  (1,  6) 

for  misconduct,  neglect  of  duty,  &c 684,  1729-1734 

for  false  return 695,  696,     937 

for  an  escape 692,  693,  693a,  729  -  734 

damages  in  such  a  case 816 

for  goods  levied  on  by  attachment 9li8 

for  delivering  goods  replevied : 911 

for  unlawful  levy 565,  625,     671 

for  not  returning  execution 1048,  1726 

no  defense  that  he  has  not  made  collection 1048 

damages  in  such  a  case 794,     804 

for  interest  for  not  paying  over  moneys  collected 804,  1640 
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for  levy  on  goods  of  a  third  person  mingled  -with  defendants 659 

arrest  by,  on  order  of  arrest,  execution  or  other  process,  685-692,  854,     953 

958, 1714-1719 

to  notify  plaintiff  of,  on  executing  order 855,     944 

how  to  make  it .• 685,     686 

may  be  done  by  another  if  constable  is  present  or  near 953 

right  to  enter  dwelling-house  to  make  or  to  recapture,  687-691,  951,     952 

duty  in  carrying  defendant  to  jail 1732 

duty  when  cause  transferred  to  another  justice 1060 

apprehending  resistance  may  deliver  mandate  to  sheriff 957 

right  to  recapture  after  escape   ; 691,     652 

may  command  assistance  inlnaking,  in  case  of  resistance 672,     957 

rules  relative  to 672,     957 

on  order  of  an-est,  if  jiistice  absent  must  take  defendant  before 

another  justice 854 

when  to  show  process  on  making '. .  . .     686 

should  not  arrest  on  execution,  if  goods  can  be  found 1717 

how  long  to  retain  defendant  in  custody  on  order  of  arrest 856,  944  -  946 

in  what  manner  to  confine  him 955 

when  not  to  detain  defendant  more  than  tweh'e  hours 856 

retur.i  of  service  of  process  on  part  of  joint  defendants 926 

service  of  order  of  arrest .' 855 

service  of  attachment 974,  975,     976 

service  of  venire 1376 

evidence  against  defaulting  juror 1376 

when  can  and  when  cannot,  be  contradicted 937,     939 

is  %rnina  facie  evidence  against  third  persons 1376 

should  find  defendant  and  serve  summons,  or  other  process,  if  he  can  . .     932 

summons,  order  of  ■  arrest  and  attachment  to  be  directed  to 823,  853,     880 

cannot  deputize  one  to  act  for  him 833,     939 

may  serve  process  in  his  own  favor  and  charge  fees  therefor 939 

person  may.be  authorized,  by  justice,  to  serve  pi-ocess  in  place  of .. 829,     940 
ma,nner  of  serving  smnmons  in  dwelling-hoiise,  when  refused  admittance,     941 

must  make  wTitten  return  of  service 933 

and  of  failure  to  serve 934 

must  safely  keep  goods  on  attachment 959,     968 

if  no  bond  is  given  may  deliver  them  to  I'eceiptor 969 

leave  copy  of  attachment  and  inventory  with  defendant,  or  if  absent 

how  served .•••■■; •. ^5^'  971-973 

release  attached  property  if  no  judgment  obtained 970 

attach  goods  and  serve  copy,  &c.,  in  life  of  attaehment 973 

See  Attachment. 
duties  in  replevin.     See  Replevin. 

liable  for  delivering  property  without  authority 911,     983 

when  he  can,  or  may  not,  appear  as  coimsel  for  either  party 997,     999 

limitations,  v\'hen  statute  of,  begins  to  i-un  on  claim  for  neglect  to  retuni 

execution 1178(X 

may  break  into  a  dwelling-house  on  process  for  collection  of  a  fine,  &c . . .  1329 

not  to  make  a  levy 1695 

may  aiTest  defaulting  witness  in  adjoining  county  1325 

how  to  execute  a  venire 1373,  1376 

disqualifications  for  serving  venire 1375 

objections  to  by  either  party,  how  and  when  made 1375 

to  be  sworn  on  retiring  with  jury 1410 

what  conversation  he  may  have  with  jury 1410,  1417 

fees  and  poundage  of 1638,  1639 

may  refuse  to  perform  services  unless  fees  are  paid 1642 

when  he  is  presumed  to  be  a  duly  qualified  officer  3486 

his  duty  on  receiving  execution 1667 

should  endorse  levy 1'04 

not  bound  to  execute  it  if  judgment  is  void 1722 

may  be  directed  in  regard  to  it  by  the  plaintiff' 1722 

•     on  what  he  may  levy,  and  his  sale,  675, 1668-1690, 1692, 1700a-1703, 1707-1714 


1148  Index. 

CONSTABLE  —  Continued : 

not  to  levy  or  sell  after  return  day 675, 1667, 1700a,  1701 

See  ExBCDTioN,  Levy.  ^ 

as  to  excessive  levy 572,  1669 

if  he  has  levied,  need  not  again  levy  on  subsequent  execution 1699 

when  he  may  summons  a  jury  to  try  title 1690,  1691 

if,  makes  unavailing  search,  blameless,  though  there  were  goods 16iila 

cannot  avoid  liability  by  transferring  process 1726 

liability  of  by  statute 1724 

must  be  prosecuted  in  two  years 1727 

by  whom  bond  to  be  prosecuted 1727a,  1726 

for  omissions  of  duty 1729-1734 

when  security  taken  by  him,  on  arrest  or  execution,  is  good 1733 

cannot  purchase  goods  on  a  sale  made  by  him 1702 

pay  an  execution  and  then  collect  it 1698 

duty  of,  in  case  of  conflicting  executions 1693 

action  by,  for  removal  of  goods  before  levy 1694 

cannot  recovery  money  paid  by  him  for  a  voluntary  escape 694,  1734 

must  make  actual  levy,  and  on  valid  process  to  vest  title  in  him  so  as  to 

sue  for  the  goods 1700(1 

cannot  sue  for  the  goods  after  execution  has  run  out '. 1700o 

See  Officek,  Execution,  Process  Levy. 
CONSULS, 

not  privileged  from  arrest 949,     (3) 

CONTEMPT  OP  COURT, 

statutory  provisions  concerning 1431 

record  of  conviction 1431,  (2873) 

form  of 1433,  1434 

warrant  to  answer  for 1431,  (2872),  1432 

not  necessary  if  witness  has  not  left  court  1432 

defense  of  the  witness   1431,  (2872),  1433 

evidence  of -. 1435 

warrant  of  commitment  against  witness 1435 

enumeration  of,  for  which  justice  may  punish 16, 1431,  (2872) 

CONTINUING  CONSIDERATIONS,  WHAT  ARE.     See  Consideration. 

CONTRACT, 

defined    6,  22,    111 

classes  of 23,      81 

express  and  implied  , 6,  24,      29 

defined   24 

express  precludes  implied   271 

where  none  is  implied 24 

what  is,  for  payment  of  money  only 6,  110,    111 

when  otherwise  payable,  becomes  payable  in  money 6 

founded  on  mutual  agreement 24 

may  be  made  by  letters  or  telegrams  24 

sufficient  and  lawful  consideration  necessaiy  foi- . . .' 25-30,  37,  11-,     285 

not  necessary  to  gift  or  assignment  of  thing  in  action 25,  586,  743(1 

instances  of  good  consideration 25-30,  11 2  - 127 

when  moral  consideration  is  or  is  not  sufficient,  25,  27,  115,  123,  28.J,    304 

460a 

if  illegal  or  immoral,  contract  is  void 37-53,  388  -  396 

instances  of 37,  37a,  37c,  39,  42-53,  106a 

See  Consideration. 

void  for  usury 52  -  67 

See  Usury. 
by  whom  may  be  made,  24,  31-34,  151,  152,  156,  157,  372-374,  743, 1092,  1100 

1103,  1108-1114 

agents 24,152,156,    157 

See  Agents. 

when  by  infants 31,  36,  743,  1092,  IIQO 

See  Infant. 
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lunatics,  drunkards,  &c 30,  1103,  1107 

/See  Lunatics,  &c. 

married  women , S72,  373,  1108-1114 

See  Makeied  Women. 

requisite  of,  in  sales,  by  statute  of  frauds 88  -  98 

in  other  contracts,  by  statute  of  frauds 127  -  151 

See  Pkauds,  Statute  of. 

wlien  may  be  by  parol 151 

what  is  a  parol 23 

by  parol  to  release  a  debt,  not  valid 1193 

not  executed  by  all  the  jiarties,  when  and  when  not  binding 30,  716 

must  be  legal 37,  37a,  50,  1122 

presumed  iUegal  if  contravene  statute ' 37,  50 

court  decides  relative  thereto 37 

illegality  of  may  be  waived 37 

illegal  in  pai-t  only 37c 

connected  with  prior  illegal  or  immoral  one 37c,  44,  119 

illegality  may  always  be  shown 38 

when  law  gives  relief 376 

never  presumed 38 

how  proved 38 

to  compouTid  certain  offenses,  good  39 

of  indemnity  for  commission  of  trespass 40 

for  submission  of  disputes  to  arise  from  an  agreement,  to  a  person  therein 

named,  bad 37a 

by  can-ier  of  goods  or  passengers  limiting  his  liability 37a,  106a 

immoral  contracts  are  void 37-53,  393 

instances  of 42  -  45 

tendency  to  promote  licentiousness 42,  43 

gambling 42 

Lise  of  gambling  apparatus 42 

selling  indecent  boolis  and  pictures 42 

printing  or  publishing  of  libels 42 

agi-eements  to  fight 42 

indemnity  against  future  immorality 44 

when  not  immoral 43 

to  indemnify  against  past  immorality,  good 37c,  44,  119 

against  public  poUcy,  void 45 

instances  of. 45-48,  294,  394,  395 

buying  and  selling  offices 45 

trading  with  public  enemy 45 

prevention  of  course  of  public  justice 45 

champerty  and  maintenance 45 

attorneys  may  make  agreements  with  clients  to  receive  part  of 

recovery 45 

when  bonds  to  sherififs  and  other  officers,  bad 45a 

in  restraint  of  man-iage 4(3,  394 

in  restraint  of  ti'ade 47,  48,  394 

for  officer  to  neglect  his  duty 49 

to  suifer  an  escape 49 

not  to  arrest 49 

protection  of  holder  of  commercial  paper 388,  395 

racing  of  animals 50 

violation  of  excise  law 50  ^ 

on  account  of  wagers 50 

in  violation  of  Sunday  law 50 

to  promote  elections 51 

fi-audulent,  accompanied  with  damage. 76 

See  Fraud. 

void  for  duress 72  -  76 

See  Duress. 
of  sale.     See  Sale,  Title  to  Goods. 

to  manufacture  goods  is  not  in  statute  of  frauds 89 
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,  of  debt.     See  Debt. 
of  bailment.     See  Bailment. 

how  interpreted '. 30,    109 

when  by  parol  testimony 1525-1530 

latent  ambiguity  in,  explained 1528 

patent  ambiguity  in,  not  explainable 1528 

another  writing  when  a  part 1529 

merges  all  prior  negotiations,  &c 109a  j 

failure  to  perform,  a  question  of  fact 110 

on  which  an  action  for  the  recovery  of  money  may  be  brought 6,  HO,    IH 

mutual  promises  form  good  consideration  for 114 

when  plaintiff  must  allege  and  prove  perfoi-mance 114,  217,  272,  1084 

1037-1040,  1041,  1043,  1217 

to  pay  for  improvements  already  made 116,    141 

to  release  claim  if  oath  made  or  certificate  furnished 117 

performance  of,  when  excused 217 

certificate  not  conclusive 117 

to  receive  notes  of  a  certain  bank  in  payment 117 

to  extend  time  of  payment 118 

to  discontinue  suit 118,     216 

changing  time  or  mode  of  payment 118 

to  take  a  smaller  sum  for  a  larger  one 118 

if  additional  security  is  given 118 

to  pay  part  or  give  new  note  before  due  as  consideration  for  forbear- 
ance       118 

to  pay  usurious  premium  for  forbearance 118 

amounting  to  a  parol  license.     8ee  License. 

between  two  for  the  benefit  of  a  third 125 

by  subscription.     See  Subscriptiok. 

by  executors  and  administrators.     See  Executors  and  Administrators. 

by  and  between  partners.     See  Partners  and  Partnership. 

joint  and  several  may  be  made 212,  213,    752 

where  one  may  make,  two  or  more  may  together 212 

actions  on,  several  recoveries,  but  one  satisfaction  except  of  torts. . .     212 

by  pubHc  oflicers 220 

actions  upon,  in  justices'  courts  classified 214 

See  Actions. 

special  agTeements  defined 215 

may  be  enforced  by  either  party 213 

plaintifiT  must  perform  before  he  can  recover 114,  217,  249,    272 

to  discontinue  a  suit,  and  does  not,  liable 118,    216 

how  and  when  varied  by  the  parties 218,    219 

when  payable 219 

for  goods  sold.     See  Goods  Sold  and  Delivered,  Sales. 

for  necessaries  for  wife,  children,  adopted  children  and  servants 243 

when  for  a  bastard  child 244,    303 

vendor  must  send  all  and  no  more  than  goods  purchased 249 

of  waiTanty 251-270,     874 

See  Warranty,  Horses. 

for  work,  labor  and  services 270  -  305 

See  Work,  Labor  and  Services. 

■when  implied  to  pay  for  labor  of  an  other's  child  or  servant 302 

for  the  support,  &c.,  of  a  bastard 244,    303 

none  implied  to  pay  for  necessaries  for  a  parent 304 

for  money  had  and  received  to  plaintiff's  use 305  -  317 

See  Money  Had  and  Received. 

where  contract  has  been  rescinded '. 307,  sub.        4 

money  paid  for  defendant 317  -  331 

See  Money  Paid. 

when  paid  on  an  illegal  transaction 330 

mere  knowledge  that  it  is  to  be  so  used  not  enough 330 

where  defendant   has   prevented  plaintiff  from  enjoying  that  for 
which  he  paid  his  money 330(t 
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for  use  and  occupaUon 334  _  345 

See  Use  a^-d  Occupation-,  Landlord  and  Tenant,  Tenant,  Lease,  Rent. 
in  bills  of  exchange  and  promissory  notes  .     See  Bills  of  Exchange,  &c. 
cotemporaneous  agreement  to  deduct  from  note  invalid,  or  to  vary 

endorser's  legal  obligation 420 

implied,  of  drawer  and  endorsei-  before  and  after  acceptence  . .  409,  412,     420 

relative  to  division  fences 530 

implied,  to  pay  finder  for  care  of  lost  property 097 

action  on,  when  must  be  so  brought  against  professional  person 683 

how  stated  or  referred  to  in  pleading 1035-1042,  1443,  1444 

reward  offered  is  in  nature  of  contract 1041 

alteration  of,  by  consont 1120,  1121,  1529 

cannot  be  altered,  or  legal  eiiect  of  altered  by  parol 1120 

by  strangers,  do  not  avoid  3GG,  1125 

by  parties,  do 366,  1125,  1126 

impossible  to  perform   1122 

when  employee  can  recover  for  what  he  has  done 1122 

superseded  by  higher  security,  when 1123 

not  if  higher  secuiity  taken  as  collateral 1124 

payable  in   chattels,  when  and  where  payable,  and  when  demand  is 

necessary 452,  1252,  1254-1258 

in  wi-iting,  when  varied  by  parol  evidence 396,  420,  1525-1530 

clerical  omissions  in,  when  supplied 1426 

receipt  may  be  explained 1503,  1529 

may  show  subsequent  valid  one 1529 

or  a  separate  and  distinct  one  if  not  inconsistent 1525 

or  the  meaning  of  words  and  phrases  in 1526 

explain  latent,  but  not  patent  ambiguity 1528 

when  writing  refers  to  another 1529 

may  show  another  executed  at  same  time 1529 

where  there  are  disagreeing  duplicates 1529 

where  it  obviously  does  not  contain  the  whole  agi-eement 1529 

usage  cannot  control ' 1525 

payable  in  gold,  damages  on 793 

in  money,  damages  on    783  -  792 

in  chattels,  damages  on 792  -  794 

where  one  party  gives  notice  he  will  not  perform 217,     794 

demand  of  payment  on,  when  necessary  tsefore  action 1256,  1257 

See  Sale,  Title,  &c. 

CONTRIBUTION, 

action  for,  by  one  joint  debtor  against  another 320,  324  -  327 

none  in  cases  of  torts 324,  707 

except  for  negligence  of  their  sei-vant 324 

in  case  of  an  equitable  claim 325 

proportion  to  be  paid  by  "each  on 324 

none  by  a  discharged  bankrupt 324 

or  where,  by  agreement,  he  is  indemnified  against  loss 324 

where  money  is  paid  by  a  third  person  at  request  of  one  of  the  debtors,  325 

or  by  their  agent  for  them 325 

between  co-agents 325 

where  one  has  submitted  to  arbitration  and  paid  the  award 326 

CONVERSION.     -See  Trovbb. 

COOKING  UTENSILS, 

when  exempt  from  execution ^ 1670 

COPIES, 

of  public  papers  and  records,  when  evidence 1447 

office,  when  evidence 1449 

Bwom  and  exemplified,  when  evidence 1448 

how  made  and  proved 1462 

manner  of  certifying 1457 
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certified  by  certain  public  officers,  when  evidence 1456 

the  certificate  must  comply  with  the  statute 1452,  1457 

of  justice's  docket 1364, 1450,  1451 

of  records  and  judicial  proceedings  of  the  courts  of  other  states 1458 

of  records  and  proceedings  in  the  courts  of  a  foreign  county 1459 

CORPORAL  PUNISHMENT, 

right  of  parent,  master  or  schoolmaster  to  inflict 500,  note  7 

CORPORATION, 

cannot  set  up  usury 52 

recover  usury  paid 52 

hable  for  the  acts,  fraud  and  torts  of  its  agent 77,  766 

what  memorandum  will  take  contract  of,  out  of  statute  of  frauds 90 

may  be  party  to  a  bill  or  note 370 

may  be  sued  in  a  justice's  court 730 

on  whom  process  to  be  served 730 

where  actions  to  be  brought 730 

foreign  coj"porations  may  voluntarily  appear 730 

actions  by  and  against,  on  c'ontract : 746 

for  wrongs 757 

when  may  contradict  return  of  service  on 936 

may  appear  by  attorney 998 

residence  of 2 

managing  agent  of,  who  are  not 831 

COSTS, 

when  judgment  is  to  be  given  with  1634 

amount  of 1G34 

judgment  for  too  much,  or  for  improper  items,  not  void 663,  1G35 

on  commission 16c!4 

guardian  of  infant  plaintiif  is  hable  for 997,  1003a,  1007,  1009 

of  infant  defendant  not  liable  for 997,  101 1 

may  be  imposed  on  an  amendment ' 10-5,    (10) 

awarded  by  arbitrators 1215 

must  be  paid  on  payment  of  money  into  court 1232-1235 

■when  allowed  to  defendant  after  payment  into  court 1235 

plaintiif  has  judgment  for,  if  recovers  more  than  paid  into  court 1265 

against  defaulting  witness,  and  how  collected 1325 

waiver  of,  vrill  not  prevent  judgment  on  non-suit 1362 

of  venire  paid  by  party  calling  for  it 1381 

from  part  of  the  costs  in  the  cause 1381 

when  and  when  not  given  in  judgments  of  discontinuance 1621 

of  losing  party  not  included  in  judgment 1634 

of  trial  when  allowed  on  demurrer 1634 

double  and  treble,  when  given  and  how  assessed 1634,  1636 

items  of,  allowed 1637,  1038,  1639,  1640,  1641,  1642 

must  be  specified  in  judgment 1634 

prospective,  may  be  allowed 1645 

if  none  included  in  judgment,  no  appeal  lies 1646 

party  refusing  to  pay  for  services,  the  other  party  may  pay  aild  have 

the  amount  taxed 1642 

on  appeal 1735,  (3073) 

COUNSELORS-AT-LAW.     See  Attokneys. 

COUNTER-CLAIM, 

how  pleaded  in  justice's  court 1025,     (4) 

/See  Sjst-ofp. 

COUNTERFEIT  BILLS, 

payment  in,  a  nuUity 467 

should  be  promptly  returned 46? 
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COmSTTY, 

may  sue  and  be  sued  in  justices'  coxirts 730,  746 

befoi-e  what  justice  to  sue 2 

when  sued,  board  of  supervisors  is  named  as  defendant 746 

COURTS, 

justice  must  hold 17 

vested  witli  certain  powei-s 17 

must  have  jurisdiction 648  -  663 

jui'isdiction  of,  is  general  and  limited 648,  649 

when  general 649 

limited 649 

of  justices,  &c.,  is  limited 640 

cannot  go  beyond  it 650,  651 

'  where  limited,  must  have  jurisdiction  of  process 652 

must  have  jui-isdiction  of  person 654 

if  exceed  jurisdiction,  acts  void 647,  650  -  656 

when  liable  for  acts  beyond  jurisdiction 658,  659 

not  liable  if  errs  in  exercise  of  jui-isdiction 660,  662 

jurisdiction  dejiends  on  a  fact  to  be  settled  by  them,  their  decision 

is  conclusive ' 661,  662,  847 

when  decide  as  to  legality  of  consideration 37 

whether  evidence  tends  to  show  fraud 76fl! 

ofRcei'S  of,  when  privileged  from  arrest 949,  (4) 

decide  whether  a  communication  was  privileged 1568 

whether  money  paid  into  coiu't  is  brought  in 1250 

whether  a  witness  is  or  not  incompetent 1546,  1559 

for  what  not  to  be,  and  to  be,  opened  on  Sunday  or  election  day . .  923,  923,  1427 

COVENANT, 

not  to  sue,  when,  and  when  not,  a  release 1192,  1193 

COVERTURE, 

when  a  defense 1108,  &o. 

See  Makeied  WoMEif. 

COW, 

and  food  for,  when  exempt  from  execution 1670 

CRANE  AND  ITS  APPENDAGES, 

when  exempt  from  execution 1670 

CREDITOR, 

implied  license  to,  to  enter  on  land  to  make  demand,  &c 512 

mere  creditor  has  no  lien  on  debtor's  goods  in  his  hands 601 

who  is,  to  take  advantage  of  omission  to  refile  chattel  mortgage 615 

may  assign  his  debt  and  any  pledge  for  its  payment 618 

when  entitled  to  a  paid  note 624 

CRIMINAL  CONVERSATION,  • 

actions  for  not  in  justice's  jurisdiction 5 

CROPS, 

to  be  raised,  title  to •_•  •  ^T^ 

may  be  sold  or  mortgaged •  57V,  613 

purchaser  of,  under  execution,  has  a  right  to  enter,  to  take 1682 

growing,  from  seeds  sown,  when  owned  by  tenant , ,  502,  523,  1682 

may  be  sold  by  parol ■  •  ^^"t  ""^ 

liable  to  levy l''S2 

natural  growth  of  land,  part  of  real  estate ,, ^P^,  168i 

not  natural  growth  are  personal  property li^9i  502 

CROSS-EXAMINATION, 

of  a  witness,  how  conducted 1579-1582,  1583 

when  leading  questions  may  be  asked  on , , . . .  1579,  1606 

rules  of 1579-1583 

73 


1154  Index. 

CUSTODY  OF  THE  LAW, 

property  levied  upon,  when  in ,     679 

CUSTOM, 

as  basis  of  general  lien 590 

e\-idencc  of 590 

to  charge  interest,  when  makes  it  allowable 806 

/See  Usage. 


D. 

DAIRY  PRODUCTS, 

to  be  manufactui-ed,  subject  of  sale  or  mortgage 577,  613 

DAMAGE  FEASANT, 

distress,  for 533,  6^9-706 

/See  Distress. 

DAMAGES, 

definition  of 1780 

must  only  claim  !p200  in  justice's  court,  in  cases  where  amount  is  limited,  1056 

general  rules  and  illustrative  cases 782 

cannot  be  proved  as  matter  of  opinion 1577 

general  and  special 1057 

for  breach  of  contract 151,  780  -  810 

against  auctioneer  who  has  not  disclosed  his  principal 171 

for  non-delivery  of  goods  sold  in*  payment  of  a  debt 223 

for  goods  sold 223,  224,  784,  791,  792 

where  vendee  has  returned  them 223 

or  refuses  to  accept   785 

on  resale  after  I'efusal  to  accept 223 

where  vendee  guilty  of  fraud 224 

where  vendor  does  not  deliver,  price  paid  224,  784 

price  paid  in  part 223 

price  not  paid 784 

when  do  not  answer  description 791 

in  actions  for  breach  of  warranty 260,  262,  784,  1171 

warranty  of  title 799 

for  labor  and  services,  under  a  void  agi'eement 142,  282,  786,  798 

when  an  entire  contract  has  not  been  fully  performed 271-275,  289 

when  it  became  illegal  or  impossible 289,  1122 

when  the  blame  was  with  the  employer 277,  280,  281,  289 

when  a  contract,  not  entire,  is  partly  perfoi'med  275 

on  breach  of  agreement  to  labor  for  plaintiff 786 

to  employ  plaintiff 786 

where  original  contract  has  been  altered 276,  281,  283 

where  there  is  a  deviation 277,  278 

where  work  defectively  performed 291,  292 

^here  one  refuses  to  accept  a  chattel  he  ordered  made 279,  281 

where  pei'formed  imder  a  void  agreement 142,  282 

when  better  materials  are  used  than  contract  required 283 

when  employer  guilty  of  fraud 284,  285 

when  vendor  refuses  to  convey  lands  on  which  vendee  has  made 

improvements 285 

when  one  illegally  possesses  himself  of  another's  labor 302 

performed  for  one's  child  or  servant 287 

where  one  agrees  to  do  work  on  house  which  burns  before  comple- 
tion   289 

for  vohmtary  service 297,  298 

by  one  who  supposed  she  was  defendant's  wife,  or  was  a  slave 

or  infant 298 

by  partner  against  the  firm 298 

rendered  by  members  of  the  family 298 

'                         pauper  or  prisoner,  .,..,,  .,,.,.  ......  ,.,.,.  ■■ ,..,,•■■-  388 


Index.  1155 
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Xierformed  under  agreement  that  third  person  shall  fix  amount 299 

or  in  discretion  of  employer  299 

in  expectation  or  understandhig-  of  a  leg-acy 299 

or  agreement  to  make  a  present 300 

for  services  of  a  professional  peraon 286 

attorneys  and  counseloi-s 28(3,  293 

architect 290 

apothecary 290 

clergyman 286 

dentist 290 

coachman 290 

physician  or  surgeon 286 

surveyor 289 

fan-ier 290 

defendant  may  show  lack  of  sldll 289,  2E0,  292 

degi-ee  of  skill  required 290,  683 

may  show  that  attorney  aj^'eed  to  conduct  cause  gratis 293 

or  that  he  was  to  I'eceive  costs  and  percentage  293 

on  agreements  to  pay  a  sum  certain  in  any  commodity 792,  794 

in  gold 793 

recovery  cannot  exceed  the  amount  claimed 817 

rcUnquishment  of  excess  beyond  complaint  or  justice's  jurisdiction.  .817,  1363 

when  circumstances  of  hardship  may  be  shown  to  enhance  or  mitigate . .  789 

791,  1058 

distinction  between  liquidated  and  unliquidated  demands 1137 

when  a  penalty  or  liquidated  damages  are  jirovided  for ..'. 739 

rule  as  to  liquidated  damages 789 

when  do^lble  and  treble  allowed  and  how  computed 1636 

against  husband  for  wfe's  debt  before  marriage 755,  1113 

for  services  of  a  pauper  or  prisoner,  in  poor-house  or  prison 288 

when  apportioned  in  cases  of  non-j  oinder  of  plaintiff  in  actions  for  wrongs,  772 

by  officei-s  for  their  fees 294 

for  property  levied  on 794 

for  witness  fees'. 294,  1320 

against  a  defaulting  witness 1326 

to  what  fees  an  expert  entitled 294,  1320 

for  ai'bitrator's  services 295 

on  revocation  of  submission  to  arbitration 795,  1199 

in  case  of  saving  goods  and  vessels  lost  or  abandoned  at  sea 298 

when  thei-e  has  been  a  partial  failure  of  consideration 392 

for  killing  or  wounding-  sheep 641 

how  ascertained  in  such  case C41 

when  loss  of  profits  may  be  recovered  for 798 

for  conversion,  where  tort  is  waived •. 306 

by  lienholder 610 

where  plaintiff  has  recovered  his  property Gil,  622,  626 

generally 622,810-817 

v^hen  interest  may  be  added 632,-  811,  815 

in  actions  for  use  and  occupation 338,  340,  341,  344(i,  797  • 

where  tenant  has  been  evicted 344& 

where  landlord  has  failed  to  make  repairs oiid,  797 

where  lessee  is  dispossessed , 344,  344e 

on  failure  to  keep  covenant  to  pay  rent 797 

to  let  premises , 'f*7 

for  failure  by  landlord,  or  tenant,  to  make  repairs ZiAd,  797 

by  endoreee  against  prior  parties ■.■■■■,  , 449 

when  consequential  may,  and  may  not,  be  recovered 798 

for  breach  of  contract  to  employ 786 

to  furnish  freight , ■•_••.  786 

against  carriers 787,  790,  813 

drovers,  for  cattle  to  be  taken  and  sold 794 

by  one  who  defends  suit  at  i-equest  of  another 794 

on  agreement  of  indemnity , 794 
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against  one  who  gives  notice  he  ■will  not  perform  agreement. 794 

on  bond  conditioned  to  pay  money 71)(5 

not  limited  to  jienalty  if,  -with  interest,  it  is  exceeded 796 

in  trespass  on  landc, : 

implied  in  all  cases 505,  516,  553 

even  though  the  act  v,-aa  a  l)cnclit  to  the  land 016 

digging  Tip  soil,  in  pursuit  of  i-av^nous  beasts 062 

for  flowing  lands : 

entitled  to  nominal  at  least 553 

not  for  percolation  of  water 05-1 

nor  for  taking  care  of  surface  water h~A 

where  dam  is  authorized  by  statute 5ri5 

where  dam  was  insecurely  built 5G0 

for  a  nuisance 556 

even  when  plaintifl'  has  abated  it 557 

for  fraud 224,  284,  235,  645,  81G 

where  injury  caused  by  animals  of  different  owners,  joint  action  does  not 

lie 643 

how  damages  apportioned  in  such  case 642,  819 

assignee  recovers  same  as  assignor  would ;  amount  of  consideration  for 

assignment  makes  no  difference v 781 

against  an  assumed  agent 800 

telegraph  company  for  delay 801 

when  lost,  by  confounding  the  measure  of 802 

for  detaining  hired  chattel 803 

defendant  may  demand  judgment  foi-,  in  replevin 913 

plaintiff  in  replevin  must  set  forth  facts  for,  in  complaint 914 

verdict,  report  or  decision  in  replevin  must  fix  amount  of 914 

vindicative  or  exemplary,  defined 810 

when  given 645,  810 

in  cases  of  fraud SO,  645 

lunatic  not  liable  for 764 

in  actions  for  escapes 693,  693a,  694,  816 

against  constable  for  delivering  property  without  authority 983 

for  not  returning  execution 794 

on  attachment  bonds  and  undertakings 794,  866 

for  destroying  fruit  trees 816 

injuries  to  dogs,  cats,  or  tamed  animals 638 

against  joint  wrong-doers 708,  707 

each  liable  for  whole  amount 707,  765 

separate  or  joint  actions  for 707 

only  one  satisfaction  had,  except  for  costs 707 

in  actions  for  wrongs 810  -  817 

negligence 632-635,  814 

for  encroaching  on  one's  wharf 814 

when  interest  may  be  added 622,  783,  804-810,  811,  815 

how  it  is  computed  and  allowed 804  -  81 0 

arising  since  commencement  of  action 818 

in  cases  of  tort,  new  actions  may  be  brought  for  each  new  cause 818 

assessment  of,  where  there  are  several  defendants 819 

set-off  of 1137 

recoupment  of,  in  actions  on  contract 275,  289 

upon  actions  for  a  warranty 1171 

witness  liable  for,  on  failure  to  attend 1331 

"DEAD-HEAD," 

passenger,  contracts  that  common  carrier  may  make  with 37a 

DAMS, 

injuiies  occasioned  by 549  -  561 

rule  in  relation  to 550  -  554 

rights  of  joint  O'wneis 552a 

no  damage  for  percolation  of  water 554 

lavy  implies  damage  for  flowing  land , 553 
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nominal  damages,  at  least  should  be  given 553 

owner  liable  for,  if  built  insecurely 560 

when  purchaser  of  land  injured  by,  may  recover 553 

use  of,,  by  prescription 554,  555,  559 

twenty  years  use  furnishes  presumption  of  a  grant 559 

except  in  case  of  nuisance 555 

damages  may  be  recovered  for  injury  by,  though  authorized  by  statute,  555 

DAY, 

commences  and  ends  at  midnight 50,  853 

DAYS  OP  GRACE, 

definition  of 425 

when  allowed 425,  425a,  429 

not  usury  to  take  interest  for,  in  advance 59 

bill  or  note  not  due  tiU  they  have  expired 397,  425,  426 

demand  of  payment  not  to  be  made  till  last  day  of 42G,  429 

how  computed 425,427,  428 

when  the  last  day  of,  is  Sunday  or  a  holiday 426 

DEATH, 

of  principal,  when  it  terminates  agency 173 

of  one  agent,  where  it  terminates  authority  of  others 173 

of  licensor,  when  it  revokes  license 122,  507 

presumption  of,  from  seven  yeai-s  absence 1440 

abatement  of  actions  by 1087 

when  it  destroys  affinity 1 

hearsay  or  inferior  evidence  to  show 1499 

DEBT, 

defined 108 

action  and  pleadings  for 108 

due  firm,  when  discharged  by  application  on  that  of  a  partner 203 

is  not  destroyed  by  statute  of  limitations,  remedy  is  suspended 1181 

DECEIT.     See  Fraud. 

DECLARATION, 

of  wife,  when  not  evidence  against  her  husband 1118 

of  principal  not  admissible  against  surety,  when 1501 

of  agent,  when  admissible  against  principal 1403 

of  assignor  against  assignee,  when 1510 

DECREES, 

statute  of  limitations  upon "41 

DEDICATION, 

what  constitutes  it }zS\ 

raises  question  of  title  to  land 1-'^'' 

DEED,  . 

justice  may  take  acknowledgment  of,  though  related  to  parties la 

surrender  or  destruction  of,  does  not  divest  title •  •  ■  147 

when  not  evidence  of  title  in  justices'  courts •  520,  725 

erasures  and  alterations  in,  by  strangers 1125,  11  ^b 

by  parties, 1125,  li2b 

accord  and  satisfaction  of  contract  by  deed 1227,  1229 

on  tender  upon,  delivery  thereof  may  be  required •  ■  ■  •  1244 

acknowledgment  and  proof  of,  and  forms 1460-1473 

substantial  compliance  with  statute  as  to,  all  that  is  required 14b9 

.f                clerk's  certificate  to ; ■  ■  •  ^f^^.'  ^^'^ 

signature  of  one  as  proper  officer  to  acknowledgment  is  pram  facie 

evidence _ —  iil2 

DEER,  ,  „ 

private  property  in ""'^ 
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DEFAULT, 

no  judgTnent  by,  before  a  justice 1025,  (9),  1C56,  1614 

if  defendant  does  not  appear  plaintiff  must  prove  his  case . .  1025,  (0),  1C55,  1G14 

DEFECT, 

howwaived  and  wben 20,870,925,     986 

See  "Waiver. 

miist  be  objected  to  at  first  opportunity 986 

amendments  of 1752 

one  contracting  must  not  conceal 7G-80,  2G4,  (3),    268 

DEFENDANTS, 

one  of  sevei'al,  may  plead  usury 64 

who  may  be,  in  actions  upon  contracts 1C5,  100,  743,  746,  747,  749,     752 

nonjoinder  or  misjoinder,  eflfect  of 703,     754 

dormant  partners 185,  747,    826 

special  partners 190 

executors  and  administrators  cannot  bo  in  justice's  coui-t 5,     750 

in  actions  for  wrongs 757,  758,  762-767(1 

all  or  any  who  are  concerned  in  it 765 

infants,  married  women,  idiots  and  lunatics,  corporations. .  757,  764,    766 

for  negligence 766 

one  of  several  may  be  acquitted 767 

when  name  unknown,  sued  by  fictitious  one 825,  1031 

when  they  may  appear  and  plead 991-994 

cannot  also  be  plaintiffs  in  said  suit 767(i 

voluntary  appearance  by 830 

how  may  appear  in  justice's  court 997-1022 

all,  except  infants,  in  person  or  by  attorney 997,     998 

infants  by  guardian lOOSoi,  1004,  1008,  1010 

guardian  may  employ  attorney 1012 

must  appear  or  cannot  have  judgment,  unless  plaintiff  discontinues  or  is 

nonsuited 1018 

appearance  by,  when  is  told  by  justice  there  is  no  such  suit 1020 

when  judgment  against  can  be  had  without  apjjearance 1021 

if  no  appearance  by,  plaintiff  must  prove  his  case  . . .  1025,  (9),  1355,  1614 
pleading  by.     Sec  Answer,  Index  to  Forms. 

cannot  plead  infancy  of  co-defendant 1101 

judgment  for,  or  against,  on  trial 1G13 

discharge  of,  from  arrest 857 

See  Arrest,  Order  op  Arrest. 

DEFENSES, 

that  the  demand  has  been  purchased  by  a  justice  or  constable 68-72 

to  the  jurisdiction 1077 

See  Jurisdiction". 

in  abatement 1078-1090 

See  Abatement. 

in  bar 1090-1289 

See  Bab,  Pleading,  Answer. 

table  of 10,      11 

to  actions  upon  bills  and  notes.    See  Bills  of  Exchange  and  Promissory 
Notes. 

of  breach  of  warranty,  in  actions  for  price 262 

that  plaintiff  is  only  an  agent 399 

defect  of  parties  plaintiff 753,    759 

misjoindei'  of  defendants 754,     760 

no  guardian  appointed  for  infant  plaintiff. 1004 

how  set  up  in  answer 1025 

against  demand  in  hands  of  assignee 1144 

discharge  of,  from  arrest 857 

See  Arrest,  Order  of  Arrest. 

DELAY, 

to  forward  goods  not  a  conversion 625 
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DELIRIUM  TREMENS, 

is  insanity,  and  excuses  crimes H03   1107 

^ee  DkUKKARDS,  DRUlfKKNNBSS. 

DELIVERY, 

■when  purchaser  entitled  to §3  54  226-235 

when  pm-chaser  to  go  for  goods .' ." . ".'.'.".' .'.'.'.'."."     '      '        1043 

when  necessaiy,  under  statute  of  frauds .... . .  . . .' .'.".'  [[[  [  88-99 

may  be  actual  or  constructive,  and  instances  of .......'.'.'.'.'.       92 

need  not  be  at  time  of  sale ".  _ '_  \  _     93       og 

may  be  of  part  for  the  whole .'.'.'...'...".....'......'      93 

may  be  symbolical,  and  instances  of. .'.'.'.94'       95 

of  ponderous  articles ........'      95 

when  inferred,  and  when  not '92"       96 

when  it  is  conditional _  "_ .....  \'       97 

thei-e  must  also  be  an  acceptance ....'.       £3 

maybe  by  an  agent .....'       93 

when  not  necessary  to  pass  the  title [  ......  ..,.,',     575 

when  it  may  be  inferred ..'.'.96     586 

on  sales,  to  be  made  in  a  reasonable  time '    223 

when  title  passes  on '. .  "     226 

if  payment  is  evaded 227 

where  terms  are  waived \     230 

may  be  conditional,  and  rules  relative  to 97','  227-230 

may  be  to  an  agent ...287,  1228 

necessary  to  a  gift 5gg 

may  be  inferred 586 

to  donee's  agent,  or  to  third  person 586 

implied  from  the  use  of  the  word  "  sold  "  in  pleading 1047 

of  bUl,  note,  or  deed,  may  be  required  on  tender 1244 

of  goods  presumed,  from  possession  of  order  for  them ]493 

when  obtained  by  fraud 231  -  234 

stoppage  in  transitu 234  -  238 

DEMAND. 

when  necessary,  before  suit  for  conversion 625,  627,  628,  1708 

from  partners 627 

co-tenants 627 

and  refusal  only  evidence  of  converaion 626 

necessary  before  suit  on  demand  to  be  paid  for  otherwise  than  in  cash,     246 

1254,  1255,  1256 

when  for  moneys  collected 1176 

of  acceptance  and  payment  of  bills  or  notes.     See  Bills  or  Exchange 
AND  Promissory  Notes. 

where  necessary  and  when  to  be  made  on  non-negotiable  paper 452 

necessary  on  personal  mortgage  payable  on  demand 613 

before  selling  pledged  property 618 

by  officer  for  goods  levied  on,  but  mixed  with  a  third  pei-son's 659 

once  passed  on,  is  bar  to  another  action  for  it 1160 

entire  demand  must  not  be  split 774,  1161 

what  it  is 775 

defense  that  it  should  have  been  litigated  in  a  fonctier  action 1168,  1169 

how  one  may  be  alleged  in  pleading 1038 

unliquidated  and  open-defined  1137 

may  be  set-ofiF. 1137,  1152 

when  no  time  is  limited  for,  party  may  make  it  during  his  life 3257 

necessaiy  where  one's  goods  have  been  sold  on  execution  against  another,  1708 
for  return  of  property,  when  may  be  made 917 

DEMURRER, 

defined 1286 

when  it  is  put  in   1025,  1068 

when  well  taken,  party  must  amend 1025,  (5),  1068,  1287 

forms  an  issue  of  law   1288 
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DEMURRER—  Continued: 

judgment  on 1611 

when  to  be  entered 1363,  1625 

may  be  made  to  part  of  cause  of  action , 1611 

DENTIST, 

his  implied  undertaking 290 

See  Peofessional"  PuEsoif,  Work  aud  Lasob. 

DEPOSIT, 

defined,  and  instances  of 100,  102 

no  action  lies  against  depositary,  tiU  after  demand 100 

habiUty  of  depositary •.•••.•••.-. 102,  104,  105 

may  make  special  agreement  as  to  his  liability 102 

one  cannot  be  compelled  to  perform  a  promise  to  accept  a  deposit 104 

See  Bailment. 

DEPUTY, 

constable  cannot  act  by 939 

justice  may  depute  one  to  serve  certain  process 940,  987 

who  may  be  so  deputized 940 

his  powers 940 

has  no  fees 940 

must  make  return,  affidavit  will  not  do 940 

sheriff,  presumed  to  be  such  1486 

may  agi-ee  to  divide  fees  with  sheriif 45a 

sues  in  pmci]jal's  name 572,  758 

special,  of  sheriff,  must  show  authority 686 

DILATORY  PLEAS, 

old  rules  concerning 1071-1076 

See  Answee,  Pleadikq. 

DISCHARGE, 

from  arrest,  defendant  may  move  for 857 

application  for  founded  on  what 854,  861,  862 

when  must  be  granted 857 

from  arrest  does  not  aflect  jurisdiction  of  justice 858 

of  privileged  persons 860 

See  Arrest. 
of  the  parties  to  a  bill  or  note,  by  discharging,  or  giving  time  to  prior 

parties 454-464,  1193 

of  a  surety 457,  462 

of  a  joint  maker  of  a  biU  or  note  . .- 463 

See  Release. 

DISCONTINUANCE, 

judgment  of,  when  mutual  accounts  are  over  §400 15,  1621 

breach  of  agreement  for,  subjects  one  to  damages  216 

what  is,  of  cause 9S8a,  989,    990 

absence  of  justice 988a,     990 

omission  of  plaintiff  to  appear  in  time 989 

by  plaintiff,  after  payment  of  money  into  court 1235 

by  an  adjournment  improperly  made 1312 

instances  of 1312 

judgment  of,  when  to  be  entered 1C21 

to  be  entered  forthwith 1625 

See  Judgment. 

DISCRETION  OP  JUSTICE, 

where  a  power  is  conferred  by  statute  suitors  have  a  right  to  insist  on, 

not  wholly  discretionary 1755 

in  allowing  defendant  to  appear  and  plead,  after  default 991,  992,  993 

to  allow  amendments  of  pleadings,  &c 1025,  1601,  1755,  1756 

to  allow  costs  thereon ' 1025 

to  adjourn  cause,  on  return  of  process,  on  his  own  motion 1290 

consent  cures  error  in  its  exercise 1290 
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DISCRETION  OP  JVSTICE  —  Continiied: 

to  receive  attorney's  oath  on  motion  for  adjournment 1294 

as  to  time  to  which  to  adjourn  cause 1298 

in  holding-  cause  open  for  absent  -witness 1298,  1607 

to  issue  attachment  ag-ainst  defaulting  -witness 1322 

to  allo-w  jiiror  to  be  withdra-wn 1403 

to  admit  fui-ther  evidence  after  case  closed,  or  the  jmy  has  retu-ed. .  1404-1408 

1418 

examination  of  -witness  over  and  over  again 1418,  1580,  1606 

additional  evidence  of  facts  proved 1604 

to  allo-w  interest  in  trover,  and  for  other  -wrongs 622,  811,     815 

to  exclude  -witnesses  -while  others  are  being  examined 1570,  1600 

as  to  leading  questions 1572,  1606 

as  to  the  conduct  of  cross-examination 1579,  1582 

as  to  disparaging  questions 1579 

as  to  number  of  -witnesses  on  impeachment 1591 

as  to  collateral  questions  arising  on  the  trial 780,  1601 

in  the  opening  and  closing  of  the  case 1399,  1438,  1439,  1602 

as  to  the  order  of  proof 1603,  1605 

■whether  he  -will  hear  evidence  in  reply  to  in-elevant  testimony  given 

without  objection 1603 

to  require  party  offering  -witness  to  state  what  he  expects  to  prove  by 

him 1604,  1605 

to  allow  party  after  evidence  is  in,  to  go  back  and  tiy  on  new  points 1606 

to  discharge  a  pai'ty  against  whom  nothing  is  proved ..  .., 1607 

DISMISSAL, 

of  action,  not  allowed  because  costs  of  a  former  action  are  unpaid 1647 

DISTRESS, 

damage-feasant,  remedy  by 533,  699  -  706 

rules  concerning  making 699 

must  be  made  while  damage  is  being  done 699 

for  that  and  no  prior  damage 1270 

may  be  made  of  inanimate  property 699 

what  may  be  taken 699,  700,  704ai 

where  distress  to  be  made CfiO,     700 

for  what  injuides G99,     700 

tender  of  amends 699 

by  whom  may  be  made C99 

right  to  rescue C99 

may  be  waived  and  action  brought  for  damage ■ .     700 

statutoiy  pro-visions  concerning 533,     701 

damage  must  be  appraised  before  impounding 7(.2,  704,     705 

if  not,  one  is  trespasser  from  the  beginning 1270 

an  intention  to  impound  beforehand  does  not  make  one  so 535 

decision  of  fence  viewers,  when  conclusive 703 

strict  regularity  in  the  proceedings  necessary ._ 704,     (05 

using  distress,  makes  one  trespasser  from  the  beginning 704 

neglect  to  deliver  up  on  tender,  or  to  have  damages  apiiraised,  does 

not  make  one  so 7^5 

irregrilarity  renders  proceedings  void '05 

DIVISION  FENCES, 

when  adjacent  or  part  of  adjacent  land  are  sold y^7,      (4} 

/See  Fences. 

DIVISION  LINE, 

parol  agi-eement  to  make  new  one,  when  good •'■**» 

DOCKET,  .     ..     ,  TjR/i  iQRj; 

statutory  provisions  concemmg  justice  s -loo*.  ^J^do 

to  enter  in,  proceedings  against  defaulting  -witness la^v 

against  defaulting  jurymen 14-9 

when  judgment  to  be  entered  in,  and  what  is  sufficient 16a5 
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DOCKET  —  Continued : 

evidence  before  same  or  other  juatico 1366,  1453 

not  evidence  of  time  of  delivery  of  process,  nor  to  ■whom 1451 

is  of  one's  being  deputized  to  serve  process 14C1 

proof  of 1366,  14:3 

when  cannot  be  contradicted 16-3 

transcripts  from 1366,  1451,  1452 

proof  of 1366,  K50-K54 

what  may  be  entered  in,  in  general 1GG4,  1365,  1451,  16i^9 

certain  provisions  relative  to,  directory 13G5,  1429 

forms  of  entry  in , 1628,1628a 

DOGS, 

right  of  ownership  in 563,  638 

right  to  keeij  and  to  use 496,  516,  638 

when  owner  resi)Onsible  for  injuries  by 494-497,  641,  643 

when  and  when  not  for  his  involuntary  trespasses 516,  541 

right  to  damages  for  injuries  to 638,  642 

when  one  may  be  killed 638  -  645 

not  if  he  is  merely  trespassing 643 

owner  may  be  compelled  to  kill 639,  640 

justice  may  order  owner  to  kill 640 

owner  liable  for  sheep  killed  or  wounded  by,  without  previoug  notice,  641 

1049 

notice  necessary,  where  only  chased  or  worried 641 

ascertainment  of  damages  where  owner  is  unknown 641 

whei-e  injury  committed  by  dogs  of  several  owners,  no  joint  action. .  642 

how  damages  divided 642 

owner  of,  who  is '. 642 

evidence,  where  killing  is  justified  because  dog  was  ferocious,  etc 644 

complaint  in  action  for  injury  by 1048,  1049 

See  AjfiMAis. 

DOMESTIC  ANIMALS, 

property  in 5G3,     638 

injuries  to 023,  6S8  -  644 

injuries  committed  by 494-497,  6390  -  644 

owner  not  liable  for,  unless  he  have  notice  that  they  were  vicious 641 

See  Animaxs,  Cattle,  Dogs. 

DORMANT  EXECUTION, 

rules  relative  to 1692,  1693,  1699 

PORMANT  PARTNERS, 

who  are 185 

joinder  of  as  parties 1G5,  747,     826 

See  Pabtkeks  and  Paktjteeship. 

DOUBLE  AND  TREBLE, 

costs,  how  computed 1636 

damages  do  not  give 1636 

belong  to  the  party  and  not  the  officers 1636 

DOUBTFUL  CLAIMS, 

compromise  of,  good  consideration 26 

DOVES, 

right  of  property  in 563 

DRAWEE, 

of  a  bill,  who  is 345 

omission  of  his  name  does  not  vitiate ;  omission  cured  by  acceptance. . . .     345 

when  he  is  deemed,  to  have  accepted ' 351 

See  AooBPTANCB,  Accbptok,  Bills  of  Exchangb  amd  Pkomissoky  Notes,  Drawer. 
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DRAWER, 

of  a  bill,  who  la 345 

oblig-ations  of,  before  acceptance 409  -  416 

after  acceptance 420 

must  be  cbarg-ed  by  notice  of  non-acceptance  or  non-payment 415,    420 

is  ^'wna /acie  creditor  of  acceptor 418 

action  by,  against  drawee  or  acceptor 451 

^ee  Acceptance,  Acceptor,  Bills  of  Kxchangb  asd  Pkomissoky  Notes,  Drawee. 

DRUNKARDS, 

■when  their  agreements  are  void 31,  33,  1103, 1106,  1107 

when  moderate  intoxication  does  not  make  them  so 1106 

power  of  committee  of,  to  make  agreements  and  defend  suits 33,     743 

inquisition  as  to  conclusive  evidence  of  incapacity 1106 

when  competent,  and  when  not,  as  witnesses 1547 

/See  Delirium  Tremens,  Drunkenness. 

DRUNKENNESS, 

when  a  defense  in  actions  on  contract, 31,  33, 1103,  1106,  1107 

moderate  intoxication  is  not 1106 

renders  one  incompetent  as  a  witness 1547 

court  may  determine  from  inspection 1547 

its  decision  is  conclusive 1600 

witness  may  be  asked  if  another  was  intoxicated 1077 

of  servants,  who  commits  an  injury,  no  excuse  in  action  against  master,     485 

6:4a 

in  species  of  insanity 1107 

See  Delirium  Tremens,  Drunkards. 

DUE, 

when  promissory  notes  or  bills  are 358,  3G5,  416,  423 

immediately  if  no  time  is  mentioned 303,  365,  416,  433 

or  payable  with  interest 358 

payable  on  a  contingency 358 

not  till  days  of  gi-ace  have  expired 397,  426 

endorsed  or  accepted  after  maturity 447 

payable  at  any  time  in  a  specified  time 1176 

payable  after  demand,  or  with  interest  on  demand 1177 

how  time  of  payment  computed 427,  428 

when  demands  are,  generally 1176 

See  Bills  of  Exchange  and  Promissory  Notes. 

DUE  BILLS, 

when  promissory  notes 3)3 

DURESS, 

defined,  and  divisions  of. ''3,  73 

by  imprisonment "3 

threats •^■-  [J^ 

of  person  or  property 72,  73 

of  one's  wife '4 

avoids  all  contracts ]^ 

when  made  with  a  strang-er •_■ .  75 

payments  under,  may  be  recovered  back 73,  602 

right  of  avoidance  personal  to  contractor  and  his  surety 74 

DWELLING-HOUSE, 

privilege  of  against  entry  to  make  arrest 687-691,  9ol,     953 

to  make  levy G87>  688,  1695 

to  serve  summons •  ■  •  ■     941 

after  escape "9"'     °^^ 

officer  cannot  enter  against  the  owner's  will 687 

if  unlawfully  entered,  the  service  of  process  is  void 688 

when  inner  door  may  be  broken 688 

members  of  the  family  only  are  privileged 689 

may  be  broken  into  to  serve  certain  warrants 1329 
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E. 
EARNEST  MOJSTEY, 

what  is 98 

■when  and  how  it  may  bo  paid 98 

when  paid  binds  contract  of  sale 88,      98 

EASEMENT, 

what  and  how  created -. 141 

right  to  a  private  highway  is  an 1278 

involves  title  to  land 1278 

EFFECTS, 

want  of,  meaning  of  the  term 410 

in  drawee's  hands,  when  excuses  notice 410,  411,  412 

ELECTION, 

what  judicial  proceedings  may  be  had  on  days  of 922 

no  process  issued,  served  or  returnable  on  those  days 922,  942 

judgment  may  be  i-endered  on 1427 

what  agreements  relative  to  are  good,  and  what  not 51 

ELECTION  OF  ACTIONS, 

party  may  waive  a  wrong  and  sue  on  contract. .  .238,  247,  248,  302,  306,  646 

777,  779,  1442 

in  cases  of  fraud 238,  247,  248,  720 

when  may  sue  for  conversion 247 

for  harboring  child  or  servant 302 

against  attorney,  or  other  professional  person 683 

when  and  why  better  to  sue  for  the  wrong (546,  683,  720,  779 

between  one  on  the  contract,  or  for  its  consideration 778 

See  Waiver  ;  Tokt,  Waiver  op. 
ELOPEMENT, 

of  wife,  liability  of  husband  after 1114 

/See  Husband,  Wife. 
EMBEZZLED  MONEYS, 

may  be  recovered  in  action  for  money  had  and  received 307,  (7),  314 

EMBLEMENTS, 

defined,  and  right  to 523 

ENDORSEE, 

who  is 347 

may  sue  endorser  for  money  paid  on  the  note 322,  449 

as  often  as  he  make  payments , 322 

where  are  several  endorsers 322 

/See  Bills  of  Exchange,  &c.,  Endoesbr. 

ENDORSEMENT, 

of  process,  when  necessary 924 

what  is  sufficient 924 

officer's  return  need  not  show  it  was  endorsed 936 

on  execution  against  joint  debtors  part  only  served 926,  927 

on  note,  when  evidence  of  payment,  under  statute  of  limitations ...  1182,  1184 

of  note,  how  made 361 

blank,  full  or  restrictive 361 

conditional '. 362 

qualified 363 

of  non-negotiable  note  or  bill,  whether  guaranty  may  be  within 

over  it 367 

■who  may  make 370 

an  agent 377 

effect  of,  by  infant 370 

by  maiTied  woman 371  -  373 

necessary  for  transfer  of  note  payable  to  order 374 

may  be  made  by  agent 377 
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ENDORSEMENT  —  Continued  : 

may  be  made  on  an  allonge 379 

presiimptions  raised  by 880 

See  Bills  of  Exchange,  &c 
ENDORSER, 

defined 347 

when  he  cannot  plead  usury 53 

action  against  for  money  paid,  on  the  bill  or  note 322,  449 

amount  of  recovery 449 

may  be  brought  as  often  as  payments  are  made 322 

joint,  against  several  endorsers  wiU  not  lie 322 

must  be  on  the  note  itself 322 

prior,  cannot  sue  subsequent 322 

his  liability  on  biU  or  note.     See  Bills  of  Exchange,  &c.,  Exdoeseb. 
implied  agreement  of,  cannot  be  varied  by  contemporaneous  parol 

one 420 

may  give  notice  of  dishonor  to  prior  parties ". 436 

when  statute  of  limitations  begins  to  run  against 1176 

release  of,  releases  subsequent  parties 454-464,  1193 

several  may  show  that  they  are  co-sureties 1425 

ENEMY,     ^ee  Public  Emmy. 

ENTIRE  DEMAND, 

defined 775,776,1160,  1161 

cannot  be  split  up,  and  separate  actions  commenced 774-777,  1160,  1161 

note  and  an  account  do  not  constitute  an 776 

nor  separate  installments  on  a  note. ..; 1161 

can  sue  for  several  separate  wrongs 776 

ENTRY, 

upon  lands  under  a  license,  express  or  implied 506  -  516 

with  license,  where  subsequently  rendered  a  trespasser  ab  initio  , . .  514,     515 

to  warrant  an  action  must  be  wrongful 516 

permitted  on  adjoining  lands  when  road  is  foundrous 517 

in  pursuit  of  ravenous  animals 562 

upon  another's  fishery i 546,  546as 

another's  lands  flown  by  water 547 

a,  river  bank  to  tow,  a  trespass 548 

ERASURES, 

upon  a  written  instrument,  eflFect  of 366, 1125,  1126 

See  Alteration, 
ERECTIONS, 

what,  are  personal  property 1683 

See  Fixtures. 
ERROR, 

difference  between  error  and  irregularity 663 

rendei'S  a  judgment  voidable,  not  void 663 

court  and  othei-s  not  liable  for,  if  there  is  jurisdiction 663 

in  exercise  of  discretion  cui-ed  by  consent  of  parties 1290 

denying  motion  for  nonsuit,  cured  if  defect  supplied 1362 

in  venire,  cured  by  going  to  trial  without  objection 1380 

in  improperly  overruling  challenge,  not  waived  by  going  to  trial. . . .  1395 

if  justice  improperly  charges  the  jury 1402 

or  receives  eiToneous  evidence 1593 

cured  if  the  fact  afterward  legally  proved 1592 

ground  of  reversal  of  judgment  on  appeal 1735,  (3063) 

>See Appeal;  Waiver. 

ESCAPE, 

defined 691.  1733 

agreement  for  an,  void 49 

action  for,  whether  in  justice's  jurisdiction,  doubted 680,  1729 

must  be  brought  within  a  year 732 
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ESCAPE  —  Continwed: 

an  arrest  is  necessary  to  an 685 

defendant  still  considered  in  custody 952 

voluntary  and  negligent,  defined 601 

when  rescue  a  good  defense  for gOX 

or  that  judgment,  or  process,  -was  void 603a 

not  that  they  were  irregular  or  erroneous COCa 

power  of  officer  to  re-an-est 000,  COl,    852 

when  in  a  dwelling-house .*.  690,    %2 

re-arrest  may  be  made  on  Sunday 950 

liabiUty  of  officer  for G91-69o,  17C0,  17C1 

consent  subsequently  given,  when  a  discharge 002,  17C0 

verbal  assent  of  attorney  not  sufficient 092 

measure  of  damages  for GP.j,     816 

officer  subjected  to  damages  for,  is  ■without  relief C04,  1734 

when  allegations  of  escape  of  husband  and  wife,  supported  by  proof  of 
husband's 1442 

if  plaintiff  consents  to,  his  claim  is  extinguished 1730 

ESTOPPEL, 

when  a  demand  has  once  been  passed  on 11CC-11G3,  1517 

judgment  of  a  court  of  competent  jurisdiction , 1517-1525 

to  defeat  a  deed  by  showing  no  consideration,  when  it  cxpr&rise&  one 28 

by  the  record 1504 

ESTOPPEL  IN  PAIS, 

defined,  and  general  rules  relative  to  and  illustrative  cases 1504 

strictly  construed " 1504 

when  maker  of  note  may  not  deny  its  validity G2,  387,  1504 

agent  cannot  deny  principal's  authority 176c 

tenant,  when  he  can,  and  cannot  dispute  his  landlord's  title,  335,  339, 14S0,  1504 

when  one  cannot  deny  that  a  woman  is  his  wife 1497 

of  receiptor  of  goods  on  execution '. 1504,  1703 

of  the  partnership  by  one  of  its  members 1504 

ignorance  of  the  law  is  no  defense  against 1504 

an  averment  as  to  the  law  in  a  pleading  is  not  an 1504 

by  admissions  for  the  purpose  of  the  trial 1504 

ESTRAYS, 

money  paid  in  caring  for,  may  be  recovered 320,    597 

statutory  provisions  concerning 507,  see  also,     533 

action  before  justice  of  the  peace  against  persons  suffering  animals  to 

stray (3082) 

penalties  to  be  recovered (3083) 

certain  officers  to  seize  animals  straying (3084) 

wh^n  private  person  may  seize  such  animals (3085) 

officer  or  person  seizing,  to  present  petition (3086) 

precept  thereupon (3087) 

id. ;  how  served (3088) 

proof  of  service  of  precept. (3089) 

answer ;  trial (3090) 

decision  in  favor  of  petitioner ;  wari'ant  to  sell ;  execution  thereof. (3091) 

application  of  proceeds  of  sale (3092) 

disposition  of  surplus (3093) 

id.  ;  when  no  claim  made  within  a  year (3094) 

order  upon  claim  for  sm-plu-j  ;  appeal  therefrom (3095) 

proceedings  upon  decision  in  favor  of  jierson  answering (3096) 

demand  of  possession  before  trial ;  proceeding  thereupon (3097) 

id  ;  when  animal  wilfully  set  at  large  by  third  person (3098) 

action  by  owner  in  such  a  case (3099) 

action  by  petitioner  and  by  officer (3100) 

demand  of  possession  after  final  order  and  before  sale (3101) 

order  upon  demand  of  possession ;  appeal  therefrom (3102) 

id. ;  stay  of  proceedings (3103) 
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ESTRAYS  —  Contintied : 

appeal  from  final  oi'der (3104) 

id. ;  stay  of  iiroceedings  and  delivery  of  possession,  when  appeal  taken 

by  claimant (3105) 

proceedings  upon  affii-mance (310B) 

limitation  of  action  for  seizing  animals. ,  (3107) 

certain  actions  cannot  be  maintained (3108) 

where  several  animals  are  trespassing,  damages  are  entire ;  proceedings 

in  such  cases (3109) 

proceedings  in  other  cases  where  there  are  diffei-ent  owners (3110) 

surplus,  whei-e  there  are  different  owners (3111) 

when  one  action,  &c.,  supei-sedes  the  other (3112) 

lights  of  officer  when  private  person  fails  to  prosecute (3113) 

person  having  a  special  property  deemed  owner (3114) 

agent  may  act  for  his  principal (3115) 

EVICTION, 

defined 344a 

illustrative  cases 344a 

releases  tenant  from  payment  of  future  rent 344a,  3446,   344e 

See  Landlord  ahd  Tbnajjt,  Tbnamt,  Rbint,  Use  and  Occupation. 

EVIDENCE, 

its  general  nature 1436 

definition  of 1437 

should  be  relevant 1437,  1438 

rule  of  relevancy 1437,  1438 

facts  cannot  be  assumed  to  be  true,  and  evidence  received  on  that 

basis 1437 

should  only  be  admitted  to  prove  the  issue 1438 

general  rules  of 1439,  &c. 

affii-mative  has  the  burden  of  proof 143S-1442 

See  BuKDBN  of  Peoof.     Exokptions  and  Special  Casks. 

for  selling  liquor  without  license 1439 

against  bailee  for  goods  lost  or  damaged 1439 

to  prove  infancy 1440 

when  bm-den  of  proof  changes  sides 1440 

to  prove  one  is  alive  after  seven  years  absence 1440 

when  fact  is  in  party's  knowledge 1440 

in  actions  against  officer 1441 

by  one  who  denies  agent's  authority 169 

the  substance  only  of  the  issue  must  be  proved 1442-1446 

allegation  of  payment  proved  by  proving  tender 1442 

of  sale  to  defendant,  by  purchase  on  his  order 1442 

of  sale  by  proving  a  conversion 1442 

immaterial  allegations  in  pleading  need  not  be  proved 1443 

as  to  allegations  of  wiitten  instruments 1444,  1445 

the  best  evidence  the  nature  of  the  case  admits  must  be  given . .  1446 

letter-press  copies  not  original 1446 

illustrations  of  rule • 1446 

where  there  is  a  subscribing  witness,  see  infra. 

where  the  paper  is  lost  or  destroyed 1477,  1478 

witness  should  not  give  opinion  as  to  extent  of  search,  but 

give  facts -^  ■  1484 

where  it  is  in  hands  of  opposite  party 1479,  1483 

notice  to  be  given,  and  how  long  beforehand ..  1479, 1481 ,  1482 

when  excused 1479 

contents  of  notice 1479,  1480 

proof  of  its  service • if^''' 

question  aci  to  receiving  the  inferior  evidence  is  for  the  court,  1483 

oath  to  prove  its  necessity 1483,  1484 

facts  to  show  its  necessity 1484 

produced  pursuant  to  notice,  prima  facie  evidence 1485 

documentaiy 1447-1463 

See  Records. 
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exemplified,  or  certified  copy  of  pubKc  records 1447,  1496 

swoi'n  copies  of  public  records  and  papers 1448,  1454,  1462 

copies  of  rules  of  courts  and  aflSdavits 1449,  1462 

justices'  dockets 1366,  1451,  1453 

copies  of  justices'  dockets 1450,  1451 

transcripts  from  justices'  dockets 1451,  1452 

must  comply  with  the  statute 1452 

verdict,  without  judgment,  is  evidence 1449 

justices'  minutes  of  evidence 1452 

copies  of  papers  in  town  clerk's  office 1455 

copy  of  a  copy  of  a  record  never  admissible 14S2 

when  lost  oi'  destroyed,  how  proved 1477 

oflacial  certificates  and  transcripts  of  sundry  ofiicers 1456,  1457 

manner  of  authenticating-  copies  of  records 1457 

records  and  judicial  proceedings,  taken  in  other  States 1458,  1459 

affidavits  and  acknowledgments  in  other  States 1458,  1400 

acknowledgrnents  by  mai'ried  women I4G7 

judicial  proceedings  between  the  same  parties 1159-1169,  1517-1525 

See  Former  Suit. 

writings,  when  necessary  to  produce 1446,  1461,  1463 

when  admission  does  not  waive  them 1461 

where  there  are  two  originals,  but  one  need  be  used 1446 

if  these  disagi-ee,  which  is  followed 1529 

rule  does  not  extend  to  memoranda 14G1 

nor  to  receipts 1463 

when  not  to  notices 14C3 

usage  cannot  control 1525 

when  cannot  be  varied  by  parol 365,  1120,  1154,  1525-1530 

illustrative  cases 1525-1530 

cannot  change  time  of  payment  of  note 365,  1120,  1525 

cannot  show  a  cotemporaneous  parol  agreement,  fixing  a  differ- 
ent time  of  payment 1120 

nor  to  reduce  its  amount 1525 

rule  does  not  extend  to  receipts 1503,  1529 

when  not  to  acknowledgment  of  receipt  of  consideration  in  a 

deed  or  note 1529 

may  show  purpose  for  which  writing  was  executed,  if  not  inconsis- 
tent    1525 

that  property  was  warranted,  though  bill  of  sale  silent 1525 

that  bill  of  sale  does  not  contain  whole  agreement 1525 

distinct  agreement  connected  therewith  and  not  inconsistent. ...  1525 

illustrative  cases 1525 

meaning  of  obscure  or  ambiQ-cous  words  or  terms 1526 

illustrative  cases 1526 

explain  latent,  but  not  patent  ambiguity 1528 

another  wi'iting  executed  at  same  time 1529 

where  writing  refers  to  another,  or  to  a  ijarol  agreement. . .  1529 
show  another  uncontradictory  one,  where  it  obviously  is  imper- 
fect    1529 

subsequent  valid  contract 1121,  1529 

rule  only  extends  to  parties  to  the  writings,  and  their  privies 1525 

proof  of  a  deed  of  real  estate,  how  made 1466-1473 

forms  of 1468 

See  Index  To  Eorms. 

clerk's  certificate  to  authenticate 1470,  1471 

manner  of  authenticatin  ^  j-ecords  of  courts  of  United  States  and  other  States,  1458 
made  by  one  subscribing  himself  an  officer,  privM  facie  proof  of  his 

officig-I  character ,,.,.,,,, 1472 

when  no  subscribing  witness  to  writing,  party's  handwriting  may  be 

proved 1464 

when  is  subscribing  witness,  he  must  be  called,  unless  writing  is  proved 

pr  acknowledged. , 1446,  1464,  1465 

if  several,  ong  only  need  be  called 1446,  1464 
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when  he  must  become  suTDScribing-  witness 14G4 

if  he  cannot  be  obtained,  proof  of  his  sig-natui'0 1174,  1178 

if  suspicious  circumstances,  further  proof  necessary l-iVS 

impeachment  of  subscribing  witness 1475 

where  he  has  forgotten  or  denies  the  circumstances  and  attesta^ 

^       tion.... 1476 

when  an  admission  obviates  necessity  of  calling  on  subscribing  wit- 
ness    1473 

positive,  circumstantial  and  presumption 1490 

positive  defined 1/ 90 

entitled  to  more  weight  than  negative 1137 

presumptive,  defined 1490 

illustrative  cases  of.     See  Pkestjmption. 

that  public  officers  are  what  they  are  reputed  to  be 1486 

that  official  acts  are  regular,  and  illustrations 14S7-1490 

hearsay,  defined 1498 

generally  inadmissible 1498 

exceptions  to  the  rule 1499-1517 

pedigree,  death,  marriage,  relationship,  birth,  children,  &c.,  1499 

certain  declarations  distinguishable  from 1500,  1511 

statements  of  deceased  sm-veyors  as  to  monuments,  &c 1514 

admissions  made  by  a  party  or  his  agent.    See  Admissions,  Estoppel, 

professional  books  not  evidence 1516 

nor  counterfeit  detector 1516 

as  to  historical  works  and  newspapers 1516 

admission  of  improper,  or  rejecting  of  proper  by  the  justice,  consequences 

of. 1592-1596 

is  error,  though  disregarded  by  justice,  or  he  directs  jury  to 1592 

error  cured  if  fact  afterward  established  by  legal  evidence 1592 

or  excluded  evidence  afterward  given 1592 

if  witness  not  sworn 1592 

where  preliminary  proof  not  firet  given 1592 

objections  should  be  made,  and  when 1092,  1594 

when  in  the  discretion  of  the  court.     See  DisCRETioif. 

order  of  in  the  discretion  of  the  court 1603,  1605,  1606 

declarations  part  of  the  transaction 1511 

acts  and  transactions  of  foreign  coiporation,  how  proved 1454 

^ee  Res  Gbst^. 

of  a  deceased  person  against  his  interest 1500 

of  a  deceased  surveyor 1414 

books  of  account  as 1580-1546 

testimony  of  a  witness  given  on  a  former  trial  is  admissible 1573 

See  Books  of  Account. 

seal  is  presumptive  of  consideration 28 

of  illegality  of  an  agfreement 38 

of  fraud,  direct  or  circumstantial 76a 

may  be  by  proof  of  other  frauds 76a 

by  parol,  though  contract  in  writing 645 

of  agency,  before  agents  representations,  &c.,  can  be  given 159 

agent's  declaration  that  he  is  such,  insufficient 159 

of  ratification  of  partner's  unaathorized  acts 201 

of  knowledge  of  limited  nature  of  partnership  business 205 

in  actions  on  special  agreements 216 

for  use  and  occupation 342 

by  officer,  party  or  purchaser  for  property  levied  on  or  sold  on  ]-)ro- 

cess 568,  572-575,     658 

by  defendant  in  execution  against  the  officer 568,     572 

for  conversion  of  negotiable  bill  or  note. 623 

in  action  by  a  witness  for  his  fees 1320 

of  negligence  in  passing  another  on  highway 491 

owner's  knowledge  that  his  animal  waa  vicious 494 

where  sheep  have  been  killed  by  dogs 641 

of  the  ownership  of  a  dog 642 

74 
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of  its  viciousness 642 

to  prove  possession  of  real  estate 520 

deed  may  be,  for  that  pm-posc 520 

also  acts  and  declarations  of  party 520 

of  a  gift 5S6 

of  a  general  lian  must  be  strong 590 

of  conversion,  demand  and  refusal  are 626 

may  be  I'epelled 62S 

oftitletoland 723-729 

See  TiTL3  TO  Lakd. 
by  parol  of  written  acknowledgment  under  statute  of  limitations,  if  oHgi- 

nal  is  lost 735a 

to  show  sanity  or  insanity 1105,  11C6 

inquisition  ia  conclusive,  to  show  incapacity 11C6 

declarations  of  wife,  v/hen  not,  against  husband 1118 

to  show  identity  of  claim  in  this  and  in  former  suit 11C2 

that  distinct  cause  of  action  was  not  submitted  to  jury 1166 

that  award  does  or  does  not  agree  with  submission 1316 

of  payment  under  statute  of  limitations 11G2,  11S3,  1184 

in  case  of  tender  for  involuntary  trespass  or  injury 12G8 

on  which  to  issue  attachment  against  witness 1322,  1323 

of  foreign  witness  on  commission 1333-1353 

See  CoMMissioM". 
constabje's  return  of  service  of  venire  is,  in  proceedingn  against  default- 
ing juror  1376,  1428 

evidence  to  excuse  juror '. 1428 

justice's  discretion  to  admit,  after  cause  submitted,  or  jury  retired,  1404,  1408 

1418 
witnesses  and  jury  may  look  at  property  the  identity  of  which  is  in  dis- 
pute      1415 

against  witness  who  refuses  to  be  sworn 14S5 

photographic  view,  to  show  situation  of  premises 1437 

contracts  must  be  proved  substantially  as  pleaded 1444 

when  explained  by  other  writings  made  at  the  time  or  referred  to 

therein 1529 

conviction  is,  till  I'evei-sed,  in  justice's  favor 1520 

discretion  in  relation  to  the  receipt  of 1294,  1404-1408,  1418 

See  Discretion. 

decision  of  justice  or  jury  on,  when  conclusive 1596,  1599,  1600 

constable's  endorsement  on  an  execution  prima /aeie,  of  the  facts  stated,  1704 

when  entries  made  by  deceased  persons  are 1512 

estoppel  in  pais 387,  1504 

See  Estoppel  in  Pais. 

how  considered  on  appeal 1595-1599,  1744,  1751 

See  Appeal. 

when  will  presume  that  missing  evidence  was  supplied 1595 

if  some  were  given  to  sustain  decision,  the  judgment  will  not  be 

reversed 1596,  1598,  1599 

if  none  to  sustain  it,  there  will  be  a  reversal 1596,  1598,  1599 

except  where  the  plaintiff  is  entitled  to  nominal  damages 1597 

proper  but  not  necessary  that  the  return  show  it  contains  all  the 

evidence 1598 

court  will  not  reverse  on  question  of  fact 1598 

will  presume  that  witness  was  sworn 1595 

incompetency  of  witnesses.     See  Witness. 

is  admissible  to  show  want  of  jurisdiction  in  justice's  judgment 1521,  1522 

judgments  between  the  same  parties  in  other  courts 1519 

are  always  evidence  of  their  own  existence 1518 

impeachment  of  witnesses,  rules  as  to 1584-1592 

effect  of  conviction  of  a  crime 1554 

See  Impeachment. 

as  between  third  parties,  that  judgment  was  fraudulent 1523, 

judgment  of  foreign  court  is  conclusive 1524i 
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memoranda,  when  may  be  used 1452,  1463,  1576 

need  not  be  pi-oduced  if  witness  can  testify  without  it 1463 

ojHnions  of  witnesses,  when  competent  and  of  what 1577,  1578 

as  to  handwi'iting , 1578 

may  be  given  of  circumstances,  to  give  character  to  a  trespass'.  ....  ....   1058 

receipt  need  not  be  produced,  if  payment  is  proved 1463 

of  a  conviction  for  an  offence 1520 

of  official  character,  by  general  reputation I486 

that  one  recognized  as  wife  is  such 1497 

of  pedigree,  relationship,  marriage,  children,  &c 1499 

testimony  given  by  deceased  witness,  rule  as  to  1513 

by  a  party,  in  another  action 1509 

method  and  form  of  swearing  witnesses 1551-1554 

when  privileged 1561-1569 

See  Pbivileged  Commdmicatiojts. 
examination  of  witnesses.     See  Witness. 

witness  may  give  substance  of  conversation 1577 

state  his  object  in  making  an  assignment 1577 

when  may  state  his  belief 1577 

that  he  did  not  intend  to  defraud  in  sale 1577 

cross-examination  of  witnesses,  how  conducted,  what  may  be  asked,  1579-1582 

order  of 1580 

of  an  unwilling  witness 1606 

when  disparaging  questions  may  be  asked 1579 

■when  examination  not  concluded  at  adjoui-nment 15S0,  1583 

if  witness  leaves  by  consent  of  opposite  party 1583 

-weight  of ■ 1582 

of  unimpeached  and  uncontradicted  witness  cannot  be  disregarded 1582 

offer  of,  not  of  itself,  material,  should  show  how  it  wiU  bfe 1594 

justice's  decision,  on  collateral  issues,  conclusive,  and  instances ,   1600 

opening  and  closing  of  rule  as  to 1399,  1438,  1602 

disci-etionary  whether  justice  will  hear  further,  to  fact  proved 1604,  1605 

to  require  party  to  state  what  he  expects  to  prove 1604,  1605 

to  prove  presumption  of  law  may  be  rejected 1604 

of  fraud  in  sales  where  there  was  no  change  of  possession 1685,  1686 

of  search,  by  constable,  of  property  on  which  to  levy 1691« 

EXAMINATION, 

of  witnesses 1569-1592 

See  Evidence.     Wituess. 

through  an  interpreter,  when 1569 

when  separate  from  other  witnesses 1570,  1603 

incTiief  and  cross 1571,  1579,  1580,  1606 

leading  questions,  generally  not  allowed  the  party  ca.lling  the  witness. .  1572 

but  may  be  put  to  an  unwilling  witness 1572,  1580,  1606 

may  be  put  upon  cross-examination 1579 

vritness  not  compelled  to  an  answer  to  charge  him  with  crime  or  penalty,  1573 

may  waive  the  privilege 1573 

compelled  to  answer,  although  it  may  degrade  him,  or  subject  to  a 

civil  suit,  if  the  question  is  material 1573,  1574,  1579 

need  not  answer  question  when  question  assumes  a  fact  not  proved,  1575 

must  answer  from  recollection 1576 

may  uss  a  memorandum 1452,  1463,  1576 

■when  he  may  state  his  opinion 1577,  1578 

Ms  opinion  from  a  comparison  of  handwriting  not  admissible 1578 

cross-examination,  when  and  how  conducted 1579,  1580,  1581 

courts  should  be  liberal  in  its  indulgence 1581 

dying  after  direct,  and  before  cross,  the  testimony  not  expunged 1583 

if  witness  does  not  attend  to  finish,  for  his  or  party's  fault,  evidence 

expunged 1580,  1583 

a  paJ^;y  calling  a  ivitness  cannot  impeach  his  general  character 1589 

but  he  may  contradict  the  facts  testified  by  him 1589 

may  interrogate  him  as  to  pre^vious  declarations 1589 
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a  subscribing  witness  who  denies  Us  attestation,  he  may  impeach. .  1589 

a  witness  who  has  deceived  him,  he  may  impeach 1588 

cannot  give  evidence  of  his  good  character  before  it  has  been 
attacked 1590 

EXCHANGE, 

01- sale 82-87 

See  Salk. 
reservation  of,  at  usual  rate,  not  usury 59 

« EXCISE  LAW, 

sale  of  ale  or  beer  foi'bidden  by 1439 

agreements  for  sale  of  liquor  conti-aiy  to,  void 50 

defendant  in  action  for  violation  of,  to  show  license 1439 

endorsement  on  summons  in  actions  for  violation  of. 924 

executions  to  collect  judgments  for  violation  of 1650 

EXECUTION, 

statutory  regulations  concerning  its  form 1648,  1649 

what  it  must  contain 11)48-1654,  1656 

in  actions  for  chattels,  statutory  provisions 1652 

form  of 1653 

against  plaintifi's 1651 

on  judgments  docketed  in  the  clei'k's  9ffice 1654 

against  joint  debtor,  one  only  sei-ved  with  process S'2G,  027,  ]  656,  1657 

on  judgments  for  cei'tain  penalties,  to  be  endorsed 4 713,  1650 

when  to  issue,  and  how  long  after  judgment 1648 

when  dated  and  returnable 1648,  1651 

when  issued  by  county  clerk 1654 

cannot  be  executed  by  a  party,  though  he  is  constable 1651 

cannot  be  issued  against  public  officers,  except 1655 

renewal  of 1159,  1662 

statute  provisions  relating  to 1659,  16C5 

must  be  a  return  on  execution  before  renewal 1659 

may  be  made  after  return  day. 1659 

length  of  time  of  the  I'enewal 1659 

must  be  signed  by  justice 1659 

when  not  time  to  sell 1660 

form  of 1661 

second  execution 1660,  1662,  1665 

a  return  necessary  to  authorize 1662 

contents  of,  part  paid 1662 

action  lies  for  suing  out  execution  on  a  paid  judgment 1663 

in  case  of  change  of  parties  by  death,  marriage,  or  insolvency,  1649, 1658,  1666 

on  receipt  of,  constable  must  serve 1667 

not  to  levy  or  sell  after  I'etura  day,  unless  renewed 675,  1667,  1700a 

property  subject  to,  and  exempt  from  levy 1668-1690 

in  case  of  a  team,  defendant  need  not  own  the  whole  of  it 1674 

definition  of  goods  and  chattels 1668 

chattels  real  are  real  estate 1668 

necessary  wearing  apparel  exempt 1668,  1670 

list  of,  exempt  by  code,  and  decisions  thereon 1670-1677 

statute  should  be  liberally  constrneil 1672 

}  exemption  a  personal  privilege  which  may  be  wai  ( 1 1 1672 

but  not  by  not«  or  prior  agreement 1672 

necessity  of  "necessary"  articles  must  be  shown  by  party  claiming 

them 1672 

when,  does  not  depend  on  ability  of  debtor 1674 

is  question  of  fact  for  jury 1672 

to  what  it  refers  in  the  statute 1674 

■who  are  "  householders  "  within  the  statute 1672 

where  debtor  owns  several  articles,  some  of  wh  nipt,  who 

shall  select,  and  how,  and  when 1674 

whether  exempt,  property  liable  foi-  debt  for  exei  ^ ,  1674 
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definition  of  "purchase  money"  and  "purchase"  in  statute 1674 

whei-e  judg-ment  is  for  debt  for  exempt  property,  and  for  that  not 

exempt,  exemption  is  lost 1674 

when  defendant  has  fraudulently  disposed  of  all  but  exempt  prop- 

e'*y ••••  •• : ..:.  1675 

exemption  extends  to  property  owned  by  partner  in  the  fii-m 1G76 

interest  of  special  partner  not  subject  to 189 

nor  g-oods  sold  by  conditional  sale ". .'  2'30a,  1678 

in  transitu '     _   _      237 

the  interest  of  one  who  has  special  property  in  a  chattel'.  ....  ......   1677 

of  a  mortgagee  after  forfeitm-e 1677 

purchaser  may  question  its  validity 1677 

of  a  pledg-or '    1579 

proceeding's  on 1679 

gold  and  sUver  levied  on  and  returned  as  cash '.   1679 

bank  bills,  must  be  sold 1(379 

promissory  notes  and  other  choses  in  action 1680 

bank  and  other  shares 1680 

corporate  franchise 1680 

printing  estabUshment  and  subscription  list 1680 

goods  in  custody  of  the  law 1680 

deeds  and  wiitings IGSO 

manuscripts 1080 

money  belonging  to  defendant  collected  on  execution  in  his  favor. . .   1680 

collected  on  execution  against  him 1080 

the  interest  of  a  joint  tenant  or  tenant  in  common 1681 

interest  of  purchaser  of 1081 

the  interest  of  a  partner  in  the  goods  ef  the  fii-m 1081 

interest  of  purchaser  of 1681 

if  entire  property  of  partners,  or  joint  tenants,  or  tenants  in  com- 
mon, is  sold 1G81 

growing,  annual  crop,  raised  by  labor 1GS2 

trees  and  crops,  natural  produce  of  the  land 1GS2 

right  of  purchaser  to  enter  to  remove : , .   1082 

grass  grown  and  ready  to  be  cut . . . , 1G82 

fixtures 1083 

in  hands  of  fraudulent  vendee,  assignee,  or  of  mortgagor. .  674,  1684-1090 

where  no  change  of  possession 1685 

when  the  presumption  of  fraud  ai-ises,  and  when  not 1686,  1687 

when  intent  presumed  good 1685 

fraud  is  question  for  juiy 1085,  1686 

■    when  debtoi"  has  fraudulently  procured  the  goo^s  with  intent  to 

subject  them  to  execution 1689 

when  sold  to  keep  them  from  levy 674 

mere  knowledge  of  judgment  not  enough 674 

levy,  what  constitutes  a 1696 

when  is  and  when  is  not  a  satisfaction  of  the  judgment 1660,  1700 

creates  a  lien  and  what  it  is 073-079,  1660 

other  remedies  are  suspended 1660 

may  make  a  new  levy 1700 

cannot  have  a  new  execution 1660 

amount  of,  is  discretionary  with  constable 572,  1689 

if  constable  finds  nothing  on  which  to  levy,  though  there  were  goods 

in  fact,  he  is  blameless 1691a 

inquiry  to  be  made  in  such  cases 1691a 

must  be  made  and  property  sold,  in  life  of  execution  or  its  renewal,     675 

1667, 1700a,  1701 

right  to  enter  or  break  into  dweUing-house  to  make  levy 6S7,     638 

1329,  1695 

on  making,  constable  should  take  the  articles  into  his  possession 1697 

or  take  receipt  for  them 575,  1697,  3703 

receipted  goods  must  bs  demanded  before  return  day 1703 

estoppel  of  receiptor 1504,  1703 


1174  Index. 

WmCVTION—ContiTMied.- 

he  must  endorse  the  time  of,  make  inventory  and  advertise  sale,  1701 

1704,  1705 

priority  of  liens,  when  more  than  one  levy 07;M)S0,  1700a 

on  process,  not  from  court  of  record,  when  has  preference 678 

rights  of  constables  under  conflicting'  levies ,1693 

when  g-oods  are  removed  before  levy 1G94 

prior  enures  to  the  benelit  of  junior  execution 1G99 

priority  depends  on  actual  levy 1700a 

when  prior  one  has  became  dormant 1699 

«yhen  sale  is  on  junior,  rights  of  parties 076-679 

j  actual,  necessary  to  vest  title  in  constable VJOOa 

when  lost  by  delay  to  sell 073,  1G95,  1693 

on  goods  in  store,  applies  to  those  afterward  put  in  to  replenish 

stock 1700 

when  officer  justified  in  return  of  nulla  bona lG91a 

proceedings,  where  property  levied  on  is  claimed 1G90-I691a 

jury  of  inquiry  as  to  property 1G90,  1691 

indemnifying  officer  for  levy 1690,  1G91 

form  of  bond  for 1691 

liability  of  officer,  where  goods  are  removed  before  levy 1694 

officer  cannot  pay  and  then  collect  on 3i!0,  1698 

nor  sue  defendant  in  execution 320,  1700ci 

cannot  sue  for  goods  without  actual  levy, 1700a 

nor  after  e;:3cution  has  run  out 1700a 

dormant,  when  and  when  not G73,  1092,  1G93,  1699 

when  goods  sold  on  dormant  execution,  junior  execution  cannot  take 

them 1692 

sale  upon,  statutory  provisions  concerning 1701 

notice  of,  to  be  given 1692,  1701,  1705 

defacing  notice,  penalty  for 1706 

omission  to  give  notice  not  to  affect  title  of  purchaser 1706 

must  be  between  what  hours 1701 

must  be  before  return  day 675,  16G7,  1700a,  1701 

how  conducted 1702 

property  must  be  offered  in  such  lots  as  to  bring  highest  price 1702 

notice  of 1705 

title  of  purchaser,  on  what  it  depends 574 

return  of,  to  be  made 1721 

constable  not  to  bid  on 1702 

goods  levied  on  must  be  present 1702,  1707 

must  be  only  of  enough  to  satisfy  execution 1708 

in  what  parcels 1708 

passes  only  title  of  defendant  in  execution 1708 

if  of  goods  of  third  person,  demand  necessary  before  suit 1708 

if  on  junior  execution,  passes  title,  and  plaintiff  in  prior  must  sue 

officer ; 1709 

adjoui-nment  of,  Vv-hen  proper 1710-1712 

constable  liable  if  adjournment  is  for  a  consideration 1711 

may  be  till  after  officer's  term  expires 1711 

may  be  made  after  officer's  term  expires 1711 

may  return  unsold  for  want  of  buyers , ■  1710 

when  the  bargain  is  fixed  ui)on  a 1713 

must  comply  with  the  statute  of  fraud 1713 

constable's  authority  ceases  on  return 1712 

cannot  correct  defects  or  re-seU 1712 

may,  but  need  not  serve  irregular  process 1722 

cannot  avoid  liability  by  transferring  process 17'26 

damages  for  not  returning-  execution 794 

protected  by  process  regular  on  its  face B53,     658 

governed  by  same  rules  as  sheriff 1710 

eifect  if  returnable  at  other  than  statutory  time 663 

if  for  a  wrong  amount  may  be  amended 665 

on  judgment  against  married  woman ,. . .  1110,  1649 
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.  BKKCTVno:^— Continued: 

where  attachment  levied,  what  must  direct 891 

statute  of  limitations  in  actions  for  g-oods  taJken  on 1176 

in  action  for  neglect  to  return  execution 11^/Sa 

to  collect  tine  against  defaulting  witness 1329 

may  break  into  dwelling-house  to  serve  it 1329 

levy  and  sell  as  on  other  executions 1330 

fine  against  defaulting  juroi- 1430 

arrest  of  defendant  for  want  of  goods 720,  1714,  1717 

privilege  fi-om  arrest,  upon 949,  1715 

plaintiff  may  direct  security  to  be  taken  on 1716 

right  to,  depends  on  no  property  being  found  •. 1717 

debtor's  declaration  that  there  is  none  sufficient 1717 

discharge  from  1718 

is  a  satisfaction,  till  debtor  discharged  from 1660,  1708 

female  not  liable  to 949 

constable  entitled  to  fees  upon. 1643 

imprisonment  of  defendant  on 1718 

duty  of  constable  in  conveying  defendant  to  jail 1732 

proceedings  to  discharge  from  1718-1721 

jiTstice  has  no  authority  to  discharge  from 1720a 

nor  constable  by  order  of  the  justice 17C0as 

nor  attorney  retained  to  prosecute  suit 1720as 

plaintiff  in  qid  tarn  action  no  authority 172005 

taliing  note  for  execution,  when  approved  of  by  the  plaintiff 1733 

to  be  returned,  or  constable  liable  for  its  amount  ......  1648,  1710,  1721,  1726 

return  conclusive  against  him 1721 

in  action  for  want  of  return,  plaintiff  must  show  valid  judgment. ..  1721 
form  of  return 1721 

fees  of  constable  on 1638,  1643 

his  liability,  and  that  of  his  sureties  by  reason  of  receipt  of  execution,  1623 

cannot  recover  for  money  paid  by  him  for  a  voluntary  escape 1734 

form  of  constable's  security 1725 

/See  Constable. 

EXECUTORS  AND  ADMINISTRATORS, 

cannot  be  sued  in  justices'  coui'ts 5,  730,     750 

whether  actions  may  be  brought  in  those  coui'ts  on  their  bonds 9 

note  given  by  them  is  presumptive  evidence  of  assets 15 

may  be  rebutted 150 

their  agreements  to  be  in  writing  and  on  good  consideration 150 

when  promisee  must  prove  the  consideration 150 

implied  warranty  by,  on  sales 251 

may  endorse  notes  held  by  deceased • 377 

stand  in  place  of  deceased  as  to  liens  held  by  him 609 

actions  by  for  wrongs  to  deceased 609 

not  to  join  those  beneficially  interested,  as  plaintiffs 747 

all  must  join  in  action 747,     748 

not  to  be  joined  with  sui-vivors  of  deceased,  as  plaintiffs  or  defendants. .     748 

749 

for  what  they  may  sue 748 

complaint  by 1033,  1054 

what  demands  may  be  set  off  against 1025,  1132,  1153 

judgments  against  them  thereon 1163,  1624 

effect  of  payment  by,  to  revive  debt  against  estate 1182 

appointment  of  debtor  as,  not  a  release 1194 

EXEMPLARY  DAMAGES, 

when  given 645    810 

EXEMPT  PROPERTY, 

what  is,  from  execution 1668-1686 

See  ExECCTiON.     Levy. 
may  be  pledged 61S 
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EXPERTS, 

opinions  of,  when  evidence 1577,  1578 

theh-fees  as  witnesses 294,  1320 

EXPRESS  CONTRACTS, 

defined 24 

how  made 24 

See  CONTRAOT. 

EXTORTION, 

money  paid  under,  may  be  recovered 307,  ,(6) 

F. 

FACTOR, 

who  is  and  his  powers 161 

may  charge  a  percentage  on  sales  and  advances 62 

must  pursue  his  principal's  instructions 161 

when  he  may  deviate  from  them 161 

cannot  hold,  nor  sell,  principal's  goods  against  instructions 161 

even  if  he  have  lien 161 

delegation  of  power  to  another 161 

vvrhere  he  has  no  instructions 161 

his  power  to  pledge  his  principal's  goods,  for  his  own  debt ....  162,  lG2a,  607 

principal's  goods  not  subject  to  his  debts 1G3 

the  money  which  he  has  received  for  them  is 1G3 

taking  notes  in  his  own  name,  set  off  against 164 

payments  on  them 163,  164 

must  sell  for  cash,  unless  usage  or  instructions  to  the  contrary 165  166 

use  ordinary  diligence  when  he  sells  on  credit 165 

payment  to,  when  valid 167 

maypay  over  proceeds  to  principal,  though  he  knows  they  are  promised 

to  his  creditors 167 

rules  as  to,  not  applicable  to  other  agents. 168 

how  he  may  sell  his  principal's  goods 168 

may  sue  for  price  in  his  own  name 168 

also  for  injuries  to  them,  or  to  recover  possession  of  them 1G8 

his  lien,  not  prejudiced  by  set-off  against  principal 1G8 

his  interest  in  the  goods  for  commissions 1G8 

when  personally  liable 170 

has  a  general  lien ,  502 

how  it  may  be  waived fl04,  605 

See  Aqbnt. 

FACT,  QUESTION  OF.    ,8ee  Question  of  Fact. 

FALSE  AFFIRMATION, 

as  to  one's  solvency 681,  682 

See  Fkaud. 
FALSE  IMPRISONMENT, 

actions  for  not  in  justice's  jurisdiction 5 

FALSE  PRETENSES, 

title  toprojjerty  obtained  by 581-584 

See  Sales,  Title  to  Goods. 
FALSE  RETURN, 

whether  justice  has  jurisdiction  of  action  for 6S0 

officer  liable  for 684,095-699,  937 

burden  of  proof  on  oflScer  to  show  return  correct 69l8 

^ee  Action,  Officer. 
FAMILY, 

when  parent,  or  one  standing  in  his  place,  liable  for  its  support 243 

members  of,  cannot  recover  for  their  services 297 

are  not  liable  for  their  support 297 

bible,  pictures  and  library,  clothing,  and  food  pi-ejiared  for,  exempt  from 

execution 1670 

See  Parent  and  Child,  Husband. 
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FARMER, 

has  no  lien  upon  horses  kept  for  hire 594 

has  lien  for  hoi'ses  brought  to  be  broken  or  trained,  or  covered  by  his 

horse 594 

FARM  PRODUCTS, 

to  be  manufactiu-ed  or  raised,  title  to 577 

when  may  be  mca-tgaged 613 

FARRIER; 

his  implied  undertaking 290 

See  Peofbssional  Person,  Work  akd  Labor. 

FATHER, 

entitled  to  the  services  of  his  child 302 

when  payment  for  wages  to  child  good 302 

See  Pabbnt  and  Child. 

FEES, 

plaintiff  entitled  to  when  subpoenaed  by  defendant 70 

of  witnesses 1318,  1320,  1641 

witness  may  bring  action  for 294,  1320,  1644 

not  against  justice  though  he  has  received  them 1644 

evidence  and  amount  of  recovery 1320 

not  bound  to  attend  unless  paid  or  secured 1318 

may  waive  them,  or  attend  on  payment  of  expenses 1318 

entitled  to  if  sworn,  but  not  subpoenaed 1318 

in  case  of  attachment  against  defaulting  witness 1325 

of  an  expert 294,  1318,  1320 

of  executing  venire  and  of  j  ury,  to  be  paid  by  party  calling  for  it 13S1 

form  part  of  the  costs  and  abide  event 138 

of  offlcei's  in  justice's  courts 1637-1643 

constable,  when  entitled  to  poundage 1643 

of  justice  for  drawing  affidavits,  appUcatious  and  notices 871 

FELONY, 

definition  of. 1554 

one  sentenced  for,  not  incompetent  as  witness 1554 

title  to  property  obtained  by 581,  582 

iSee  Stolen  Goods. 

FEMALES, 

privileged  from  an-est 949 

FEivrCES,    ■ 

statutory  provisions  concerning  division 527 

i-ules  relating  to 528-533,  534-538,  539 

are  real  property ^'02,  1683 

defective,  when  excuse  for  cattle,  &c.,  trespassing  on  one's  land.. ..  526,  527 

(44),  527a,  534,  539 

rule  as  to  division,  where  adjacent  lands  are  sold 527,  p.  285 

what  is  a  legal  division  fence 527a 

who  may  avail  himself  of  the  statvite 528 

occupant  of  lands  has  same  remedies  under  it  as  owner 528 

when  notices  under  statute  may  be  verbal 529 

agreement  relative  to  division 530 

rights  may  be  determined  by  prescription 531 

twenty  years  sufficient •  •  •  ^31 

town  ordinances  relating  to  division 532,  533 

relating  to  interior  or  farm •  ■  ■  534 

-  common  law  and  statutory  rules  relating  to ^n ; "  '2,,o  r  m 

■what  animals  one  is  bound  to  fence  agamst , 52h,  53b  -  540 

power  of  commissioners  of  highways  to  remove  encroachmg,  does  not 

abrogate  right  to  abate  them 557 

presmned  sufficient  till  contraxy  is  proved 527,  (45) 
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FENCE  VIEWERS, 

their  powers  in  relation  to  division  fences 527,  527a 

may  issue  subpoenas  and  examine  witnesses 527,  (43) 

in  distress  damage  feasant 701,    703 

where  adjacent  owners  have  agreed  upon  a  division  of  their  fence 530 

where  dog  has  killed  or  wounded  sheep 641 

their  certificate  presumptive  evidence 641 

FEROCIOUS  ANIMALS.    See  Animals. 

FICTIONS, 

in  pleading,  abolished 1029 

FICTITIOUS  PAYEE, 

note  payable  to,  is  transferable  by  delivery 375 

FIGHT, 

agreements  to,  void 42 

FINAL  JUDGMENT, 

defined 1624 

FINDERS, 

of  property,  are  depositaries  thereof 102 

when  may  sue  for  it 570 

generally  have  no  lien 597 

exception  in  case  of  estrays 597 

practice  in  such  cases 597 

of  wrecked  property,  lien  for  salvage 596 

in  other  cases  must  deliver  to  owner  on  demand 597 

action  to  recover  compensation 597 

FINE, 

imposed  on  defaulting  witness,  and  proceedings 1326,  1333 

to  whom  to  be  paid 1327,  1331 

See  "Witness. 

on  a  juror  for  default 1428-1431 

See  Jury. 
FIRE, 

rights  of  parties  when  rented  buildings  are  destroyed  by 344 

innkeeper's  liability  in  such  case 595 

FISH, 

in  private  pond,  ownership  of 545 

statute  for  preservation  of 546rt 

when  exempt  from  execution -. 1670 

FISHERIES, 

kinds  of,  defined 542 

are  real  estate 542 

rights  of,  in  navigable  water 543 

in  water  not  navigable,  or  tide  waters 544 

in  private  ponds 545 

unlawful  entries  upon 546 

statute  for  preservation  of 546a 

executions  on  judgments  for  violation  of 1650 

FIXTURES, 

what  are,  and  their  ownership 502,  1683 

may  be  sold  by  parol  as  personal  property 140 

severed  by  owner,  and  are  then  personal 140 

FLEECES  OF  WOOL, 

when  exempt  from  execution 1670,  1673 

FLOUR, 

when  exempt  from  execution 1670 
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FLOWING  WATERS, 

rules  concerning 549  -  560 

rights  of  ownei-s  of,  examined 551  -  555 

diversion  of 554 

twenty  yeai-s'  user  of  a  dam  aflbrds  presumption  of  grant 559 

action  for,  when  within  a  justice's  jurisdiction 549 

when  not 1279 

right  to  water  privilege  is  real  estate  503 

FOOD, 

implied  waiTanty  on  salea  of 251 

for  family,  and  for  cow,  swine  and  team,  when  exempt  from  execution,  1670 

1673 
FORCE, 

irresistible,  defined 103 

robbery  by  force  is 103 

private  stealth  presumed  not „ 103 

FORECLOSURE  OF  LIEN, 

statutory  provisions  concerning 4,  (H) 

by  a  pledgee .'.     618 

FOREIGN  JUDGMENTS, 

evidenceof 145S,  1459 

when  fonclusive  between  parties 1524 

FOREIGN  MINISTERS, 

when  privileged  from  arrest 949 

FORFEITURE, 

of  lease,  when  not  waived 342a 

FORGED  BILLS  OR  NOTES, 

are  not  payment 467 

should  be  promptly  returned 467 

party  receiving  them  may  sue  on  indebtedness  immediately 467 

FORMER  ACTION,  TRIAL  OR  JUDGMENT, 

of  the  same  cause  of  action,  when  a  bar 1159-1172,  1622 

must  be  on  the  merits 1129,  1163 

for  price  of  work,  is  bar  to  action  for  damages 292 

plaintiff  cannot  spUt  up  an  entire  demand,  and  bring  separate  suits,     774 

1160,  1161 

if  he  does  the  first  is  a  bar  to  all  the  rest 775,  1161 

what  is  an  entire  demand  under  this  rule  775 

former  judgment  against  one  of  several  joint  contractoi'S,  is  bar 1165 

is  a  bar  if  cause  is  submitted,  though  justice  or  jury  do  not  pass  on  it,  1160 

1162 
when  matters  of  defense  might  have  been,  but  were  not  set  up  in  former 

suit,  they  are  barred 292,  1168,  1169,  1171 

if  payments  were  not  all  allowed,  cannot  sue  for  them 1168 

when  set-off  must,  or  may  not,  be  pleaded  at  first  opportunity  — 1148,  1149 

1151   1154    1155 

when  not  a  bar 1139,1162'  1163]  1164 

when  the  prior  judgment  was  void  for  want  of  jurisdiction,  656,  1163,  1521 
where  one  party  sues  for  a  wrong,  and  no  objection  is  made  to  the 

misjoinder 772 

a  recovery  for  a  separate  wrong 776 

on  note,  not  bar  to  suit  on  account 776 

when  not  on  the  merits 1029,  1163 

omission  to  plead  set-off. 1139,  1151,  1154,  ll'sS 

demand  payable  in  installments 1]  01 

subsequently  accruing 818 

when  on  nonsuit,  demurrer,  &c.,  jui-or  withdrawn,  1163,  1154a,  1403,  1G22 
vrhen  the  question  was  not  passed  on 1163 
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FORMER  ACTION,  TRIAL  OP  JVBQMENT — Continiied  : 

judgment  against  principal  only,  no  bar  to  one  against  surety 1166 

where  a  distinct  cause  was  withdrawn  on  trial 1166 

proof  of  this  may  be  made 1166 

in  case  of  deposit  in  bank,  checks  may  be  given,  and  each  sued  if 

necessary 1160 

when  defendant  may  sue  by  waiTant,  notwithstanding  former  suit..  1150 

evidence  in  such  cases 1150 

cannot  contradict  justice's  docket,  and  show  decision  oi)  the  merits,  when 

that  is  for  nonsuit 1622 ;  see  1354(i 

evidence  may  be  given  to  show  identity  of  causes 1162 

or  that  distinct  cause  was  withdrawn 1166 

where  the  prior  suit  was  before  the  same  justice 1366 

form  of  judgment  or  verdict  makes  no  diflference 1160,  1364a,  1608,  1622 

when  conclusive 1517,  1519,  1520,  1525 

when  not ^.....1518,  1521-1524 

when  only  part  of  the  present  cause  of  action  was  embraced  in  fonner 

suit 1167 

only  a  bar  as  to  parties  and  privies 1162,  1517 

when  stranger  may  show  judgment  was  obtained  by  fraud 1523 

FORMS.     (See  Index  to  Forms  (at  the  end  of  this  Index), 

FORMS  OP  ACTION, 

ancient,  superseded  by  the  civil  action i  ....        3 

FRAUD, 

vitiates  all  contracts 76,  231,    645 

examples  of  the  rule .' 78  -  80 

tho  basis  of  all  dealings  is  good  faith 76 

no  falsehoods  should  be  stated,  nor  defects  concealed,  76,  78,  79,  264,  (3),    681 

682 

concealment  of  a  fact  that  should  be  disclosed 78,  79,  681,    682 

of  one's  insolvency 78,  681,     682 

vendor  may  refuse  to  deliver  goods  sold 76,      80 

vendee  may  i-efuse  to  accept,  or  to  pay  for  them 76,      80 

return  goods,  and  recover  price  paid 76,  263,     267 

defend  in  suit  for  price 76,    263 

is  never  presumed,  must  be  proved 76a 

evidence  of 76a 

similar  frauds 76a 

principal  bound  by  fraud  of  agent • 77,     6S1 

by  artifice  to  disguise  defects 79,  253,     268 

the  duty  of  the  vendor  to  protect  himself 79 

none,  if  vendor  knew  the  statements,  &c.,  to  be  false 79 

in  commending  goods  and  exaggerating  their  value 79 

infant  may  commit .' 80,  764,  1102 

damage  against  infant  for 80 

when  one  cannot  contract  against  his  own  fraud  106a 

when  fii-m  liable  for  partner's 198 

sale  procured  by,  void 227,  231  -  234 

if  on  credit,  action  may  be  brought  immediately 80,     240 

vendor  may  waive  vendee's  fraud  and  sue  for  the  goods,  238,  247,    248 

720 

fraud  avoids,  even  where  there  was  a  warranty 254 

where  vendor  knew  thing  to  be  different  from  that  for  which  he  sells  it,     255 

in  the  sale  of  horses 264  -  270 

by  representations  which  the  vendor  or  agent  did  not  know  to  be  true 

or  false 78,  264,  (2),    681 

one  liable  for  work  and  labor  obtained  by 284 

action  for  money  had  and  received  when  procured  by 307,  (2),     309 

when  title  does  and  does  not  pass  in  sale  procm-ed  by 581  -  584 

if  vendor  sues  for  price  affirms  sale 583 

in  sale,  purchase  or  exchange,  actions  for,  cognizable  by  justice ........     720 
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FRAUD  —  Continued : 

when  vendor  reclaims  g-oods,  must  return  what  he  has  received,  and  re- 
store vendor  to  his  old  situation  as  far  as  possible 80,  233,  247,    264 

vendor  on  rescission  by  him  must  do  the  same 2(57 

is  a  crime,  and  exemplary  damages  are  given 645 

action  for,  pi-eferable  to  one  on  the  contract 646 

in  recommending- persons  for  credit,  or  their  character,  is  in  justice'sjuris- 

diction 680 

actions  for (iSl,     682 

order  of  arrest  may  issue  in 837,     842 

when  statute  of  limitations  begins  to  run  in  action  for 1178a 

when  defense  to  an  action 224 

damages  for,  on  the  part  of  the  vendee 224 

where  employer  gruilty  of  fraud 284 

,        action,  Mes  to  recover  for 816 

exemplary  when  given 645 

See  Sales,  Waeeanty. 
FRAUDS,  STATUTE  OF, 

in  relation  to  sales 88-99,121,1684,1687,  1713 

applies  to  contracts  to  be  performed  at  the  present  or  in  the  future,       98 

applies  to  sales  on  execution,  for  ig.lO  or  more 1713 

contracts  to  deliver  goods  yet  to  be  manufactm-ed 89 

where  something  to  be  done  to  get  them  ready 89 

where  worth  over  $50,  but  price  not  agreed  on 89o 

agreement  to  sell  judgment  for  over  ijiaO 89a 

to  turn  out  note  in  payment 89a 

to  pay  for  goods  already  purchased 89a 

to  sell  growing  hops 89a 

growing  hop  roots 89a 

standing  trees •  ■      89a 

what  the  note  or  memorandum  must  state 90,       91 

entire  contract 90 

may  be  made  by  broker  or  agent  or  person  authorized 90 

in  his  own  name 90 

must  be  signed  at  the  end 90 

by  what  parties 90 

auctioneer  may  sign  for  both  sides 91 

at  what  time  and  place  he  must  do  it 91 

what  of  municipal  corporation  will  take  contract  out  of 90 

delivery,  acceptance  or  receipt,  what  are 92  -  97 

may  be  constructive 92 

lay  be  inferred 92 

need  not  be  at  time  of  sale ':%       98 

delivery  may  be  symbolical  and  illustrative  cases 94,      95 

must  be  some  kind  of  delivery • ■  ■  •       95 

when    actual    delivery    infeired    and    when  not,   and  illustrative 

cases 9o>      "" 

what  is  sufficient  payment  of  part  of  purchase  money 98 

payment  of  earnest  of  any  amount  is 98 

must  be  at  time  of  sale 98 

efl'ect  of,  if  made  afterward 9° 

in  relation  to  certain  agreements 127  - 151 

if  part  is  void,  all  is '27 

by  v/hom  to  be  signed f '^>  ^  27a 

what  to  contain 90,  91,  127a  t 

by  auctioneer 90,  127a 

by  broker,  or  agent,  or  other  person  authorized 90,  127a,     139 

when  must  state  consideration 127,  127a,     385 

what  is  sufficient • 91,  12 /a 

when  telegram  is  sufficient 1 27a 

agreements  not  to  be  performed  within  a  vear  1 28 

if  performed  on  one  side  and  not  on  the  other 1 28,     142 

agreements  to  answer  for  the  debt,  &c.,  of  another 1 29  -  ]  38 

rules  relative  to,  and  illustrative  cases 129  - 138 
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FRAUDS,  STATUTE  OF—  Continiied: 

guaranty  of  note,  must  comply  -with  statute 385 

agreements  in  consideration  of  marriage 138 

cases  affected  by 138 

ante-nuptial  agreements 138 

greements  for  the  sale  of  lands,  or  to  lease  them  for  more  than  a 

yeai- 139-150 

purchase  of  growing  timber,  grass  or  fruits 89fl!,  139,    502 

hops  or  growing  crops 89a,    139 

to  extend  time  for  performing  contract  for  sale  of  land 139 

to  pay  for  land  already  sold 139 

to  exchange  lands 139 

to  make  a  new  division  line  of  lands 139 

sale  by  sheriff 139 

by  referee 139 

when  one  party  has  occupied  or  otherwise  received  benefit  of  the 

agreement .' 139,  335,    343 

sale  of  a  pew  in  church 139 

leases  for  a  year  to  commence  in  the  future 139 

when  tenant  enters  under  void  lease 145 

sale  of  fixtures 140 

improvements 141 

for  permanent  possession  or  use  of  lands 141 

by  prescription 141 

easements  or  servitudes 141 

to  convey  lands  in  payment  of  services 142 

licenses  to  enter  upon  lands,  for  a  particular  pui-pose 142,  507,  1279 

to  insert  beams  in  wall  of  house 142 

to  pay  owner  if  he  consents  to  highway  passing  over  his  lands 143 

surplus  moneys  on  mortgage  foreclosure 143 

for  drawing  lease,  or  deed  or  contracts  for  lands 144 

conveyances  of  land  not  by  deed 146  -  ISO 

effect  of,  upon  verbal  lease  for  more  than  a  year 145,  146 

to  surrender  lease 148,  147 

surrender  by  operation  of  law 148,  149 

to  pay  for  improvements  under  void  lease 284 

surrender  of  deed  will  not  revest  title 147 

by  parol,  varying  agreement  concerning  lands 1 219 

'  obtained  by  fraud,  and  performed  on  one  side , 284 

not  in  writing,  but  perfoi-med  on  one  side 323 

by  executors  and  administrators 150 

FREEMASON, 

when  a  competent  juror 1387 

FREEHOLDER, 

definition  of 1283 

.  what  estates  do  not  make  one  such 1283 

FRUITS.    See  Gkowing  Fotits. 

FUEL, 

when  exempt  ft-om  execution 1670,  1673 

FURNITURE, 

household,  when  exempt  from  execution 1670,  1674 

G. 

GAMING, 

contracts  for  use  of  apparatus  for,  void 42 

what  contracts  relative  to  are  not  void 5" 

sale  of  goods,  when  it  is 239 

when  bill  or  note  given  in  consideration  of,  is  void 393 

GAS-WORKS, 

when  private  nuisance 556 
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GENERAL  PARTNERS, 

wlio  ai-e 184 

See  Partnees  akd  Pahthership. 

GIFT, 

does  not  require  a  consideration  25,  586 

is  perfect  on  delivery 25,  586 

delivery  of,  necessary  to  pass  title 586 

may  be  inferred,  and  illustrative  instances 586 

to  donor's  agent,  or  when  in  his  possession,  enough 586 

to  third  person  for  donor  586 

•what  does  not  amount  to 586 

donatio  catisa  mortis  defined,  and  rules  relative  to 586 

inter  vivos,  and  rules  relative  to 588 

■what  is  subject  of 586 

by  whom,  and  to  whom  may  be  made 586,  1111 

to  one  having  intimate  relations  with  donor 586 

presumption  is  against  its  validity 586 

check  payable  after  date  not  a 586 

GOLD, 

contracts  for  payment  of,  damages  in 793 

may  be  levied  on,  and  must  be  sold , 1679 

GOOD  FAITH, 

required  in  all  contracts,  and  is  basis  of  all  dealings 76 

in  one  who  pui-chases  from  an  unauthoiized  agent 154 

GOODS  SOLD  AND  DELIVERED, 

actions  for ' 221-250 

when  they  may  be  brought 221,  240-246 

requisites  of  complaint  in .;....: 222 

in  case  of  purchase  obtained  by  fraud ,.r  •  238,  247,     248 

when  px'ice  is  to  be  paid  for  in  labor 246 

on  executory  contracts  for 239,     240 

upon  sales  upon  cj-eJit 239  -  242 

for  necessaries  furnished  wife,  &c 249 

vendor,  if  not  paid  for,  may  retain  them  as  a  pledge  221,     226 

may  refuse  to  deliver  without  payment 226 

waiver  of  payment  or  other  terms 230 

when  to  make  delivery  in  a  reasonable  time   223 

when  excused  from 222 

if  not  made,  purchaser  entitled  to  damages 223 

and  payment  concurrent  acts •  •     226 

damages  recoverable  by  vendor  or  vendee 223,    224 

title,  when  it  passes  226,     230. 

conditional  delivery 227  -  230 

sales 230a,  1678 

fraudulently  purchased ■ 231  -  234 

the  vendor  may  waive  the  fraud,  and  bring  his  action 238 

when  vendee  entitled  to  possession •  •  •     234 

delivery  of 234  -  239 

stoppage  of,  in  transitu 234  -  335 

when  deemed  on  their  passage "36 

delivery  of,  to  the  carrier,  equal  to  delivery  to  vendee 237 

growing,  is  personal  property i°''>     ^"^ 

when  it  goes  to  the  heir 50J 

GRANT,  _,. 

continuance  of  a  dam  twenty  years  supposes  one oov 

GRASS.    See  Geowing  Gkass. 
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GRATUITOUS, 

promise  not  binding '. 25,  121 

passenger,  what  agreements  may  be  made  with 37a 

work  and  labor,  when  no  recovery  for 27,  123 

when  request  implied 123 

See  CoHSiDEEATioir,  Contract. 
GROSS  NEGLECT.     See  Neglbct. 

GROWING  CROPS, 

are  personal  estate,  and  may  be  sold  by  parol 139,  502,  1682 

may  be  levied  on  execution 1082 

See  Crops. 

GROWING  FRUITS, 

are  real  estate 139,  E02,  16G2 

must  be  sold  by  agreement  in  writing 109 

cannot  be  levied  on  by  execution  from  justice 1682 

GROWING  GRASS, 

is  real  estate 139,  502,  1682 

must  he  sold  by  agreement  in  writing 139 

cannot  be  levied  on,  on  justice's  execution 1G82 

when  it  may  be  personal  estate 1682 

GROWING  HOP-ROOTS, 

are  real  estate S9fl( 

parol  agreement  for  future  delivery 89flS 

GROWING  HOPS.    See  Hops. 

GROWING  TREES, 

are  real  estate 89,  89a,  139,  502,  16S2 

must  be  sold  by  agreement  in  writing 89a,  139 

cannot  be  levied  on,  on  justice's  execution 1682 

GUARANTOR, 

of  bill  or  note,  not  chargeable  with  usury 62 

is  liable  for  whole  amount  of  bill  or  note,  though  it  was  sold  for  less 331 

is  liable  to  subsequent  holders 382 

whether  his  liability  is  as  maker 384 

omission  to  sei-ve  endorser  with  notice  of  protest  will  not  discharge 383 

See  Bills  of  Exchangh,  &c.;  Gbahaktt. 
GUARANTY, 

contract  of,  when  binding 127,  128  - 137 

made  on  usurious  consideration  falls 52 

may  be  written  over  endorsement  of  note  not  negotiable  453 

on  a  note,  transferable  with  it 382 

wi'itten  on  negotiable  paper  must  comply  with  the  statute  of  fi'auila 385 

that  a  note  or  biU  shall  be  paid,  action  may  be  brought  upon  without 

notice 383 

written  at  the  time  of  making  the  note,  whether  regarded  as  a  joint 

making 384 

See  Bills  of  Exchange,  &c.  ;  Guarantor. 
GUARDIT^. 

infants  must  appear  by 743,  997,  1003a,  1004 

for  infant  plaintiff  must  be  appointed  before  process  issues ii97,  1004 

how  neglect  to  be  taken  advantage  of 1 004 

appointed  on  his  declaration  that  he  is  an  infant 10U5 

to  be  appointed  by  justice 1006 

who  to  be  appointed 1006,  1007 

can  only  prosecute,  not  settle  suit 1006 

is  liable  for  costs 997,  1007,  1009 

should  sign  consent 1007 

for  infant  defendant,  plaintiff  must  see  one  is  appointed 1010 

defendant  may  apply  for  the  appointment  to  be  made 1011 

is  not  liable  for  costs 997,  1011 
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GUARDIAN  —  Continued  : 

ii'  married  woman,  to  appear  by 1015 

.    who  to  be j  1015 

should  be  a  I'eal  person lO'JS 

effect  of  faihire  to  appoint  on  the  judgment 1008,  1009,  1021 

general,  not  liable,  in  general,  even  for  necessaries  purchased  by  his  ward,  1100 

in  socage  to  sue  for  injury  to  infant's  real  estate 758,  1006 

GUEST, 

defined,  and  illustrative  cases 595 

one  boarded  by  the  week  is  not 595 

nor  one  stopping  at  a  restaurant 595 

implied  license  to,  to  enter  inn 512 

innkeeper's  liability  for  goods  of 595 

H. 

HANDWRITING, 

when  may  be  proved  by  opinion 1578 

when  by  comparison 1578 

HARBORING, 

servant,  action  for,  and  when  it  lies 498,  499 

wife,  action  for,  and  when  it  lies 498,  499 

HARNESS, 

when  exempt  from  execution,  as  part  of  a  team 1674 

HAWKS, 

private  property  in 563 

HIGHWAY, 

law  of  the  road 490  -  494 

caiTiages  to  turn  out  on  right  of  center  of  worked  pai-t 490 

when  excused 490,  491 

rule  does  not  refer  to  horseman 490 

he  must  use  care  and  turn  either  way  as  necessary 490 

presumption  in  case  of  injury  while  passing 491 

when  plaintiff's  negligence  contributes  to  the  injury 491 

what  occupation  may  be  made  of  it,  by  obstructions,  building  materials, 

&c.,  other  than  ordinary  traveling 493 

when  founderous,  impassable,  or  obstructed,  may  pass  on  adjacent  lands,  517 

possession  of  the  land  is  in  adjacent  owner,  subject  to  public  right  to  use,  522 

he  may  bring  trespass 522 

public  have  a  right  to  use  timber  in,  for  repairs  on  same  fai'm 522 

rule  as  to  fences  upon 527,  532 

as  to  cattle  running  on  the 532  -  540 

driven  on  the   538,  539 

statutes  given  in  §  538  is  constitutional 533 

cannot  jiasture  cattle  in 538 

defense  that  plaintiff's  close  is  a 1275 

boundary  of  lands  upon 504 

obsti'uction  of,  a  nuisance 556 

statute  authorizing  removal  of  encroachments  on,  does  not  abrogate  right 

to  abate 557 

abatement  of  nuisance  does  not  bar  action  for  damages 557 

overseers  and  commissioners  of,  when  not  liable  to  actions 684 

right  of  way  in,  public  or  private,  involves  title  to  land,  which  justice 

cannot  try 724,1278,  1279 

iSee  Animals, 

HIRE, 

carrier  for.     See  Cabribr. 
letter  to.     See  Letter  to  Hras. 
workman  for.     See  WoBKMAif  fob  Hire. 

75 
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HIRER, 

foi"  use.     See  Loan  for  Use. 

HIRING, 

a  chattel,  difference  between,  and  loan  as  respects  usury 53 

of  labor,  when  statute  of  limitation  begins  to  run  on  claim  for 1176 

HOLDER, 

of  bill  or  note,  to  present  for  acceptance 409,  410 

to  give  notice  of  non-acceptance 409,  410 

when  i)resentment  or  notice  excused 410,  411 

when  not  excused 413 

to  give  notice  of  partial  or  conditional  acceptance 414 

must  present  for  payment  433 

to  give  notice  of  non-payment CCi,  4^6 

when  excused 434,  440,  441,  442 

who  is  holder,  to  give  notice  of  dishonor 437 

See  Bills  of  Exchanqb,  &c. 
HOLDING  OPEN, 

a  trial  on  return  of  summons  or  attachment 1290,  1291 

to  enable  defendant  to  obtain  security  on  adjournment 1297 

to  enable  party  to  get  absent  witness 1305,  1607 

for  return  of  venire  or  attachment  against  witness 1306,  1379,  1425 

on  the  withdrawal  of  a  juror 1403 

HOP-POLES, 

when  real  and  when  personal  property 502 

HOP-ROOTS, 

growing.     See  Gkowing  Hop-Roots. 

HOPS, 

growing,  are  personal  property,  and  may  be  sold  by  parol 89a,  139,     502 

HORSE, 

actions  for  warranty  or  fraud  in  sale  of 264  -  269 

complaints  in 1043-1045 

rules  in  relation  to  warranty  of 264 

what  is  an  unsound 264,  (8,  9) 

See  Wakrahty. 
HOUSE.    See  Dwelling-Hodse. 

HOUSEHOLDER, 

certain  property  of,  exempt  from  levy 1670,  1677 

the  exemption  of  his  property  a  personal  privilege 1672 

intended  for  the  benefit  of  families 1672 

who  is,  within  the  meaning  of  the  statute 1672 

HOUSEHOLD  FURNITURE, 

when  exempt  from  execution ■ 1670,  1674 

HUSBAND, 

may  avoid  his  conti-acts  entered  into  under  duress  of  his  wife 74 

may  be  his  wife's  agent 153,  1111 

may  constitute  his  wife  his  agent 372,  1118 

when  she  is  presumed  to  be,  and  when  not 1001,  1118 

when  liable  for  support  and  necessaries  furnished  his  wife 243,  1114-1117 

when  not  liable  therefor 243,  1114-1118 

for  wife's  debts  before  marriage 755,  1111-1114 

for  wife's  debts  since  marriage 1110,  1111,  1113,  1117 

not  liable  for  services  rendered  for  her  tnist  estate \\1" 

on  bills  or  notes,  or  endorsements,  made  by  his  wife 371,     372 

for  torts  of  wife 'iVU. 

costs  of  her  suits W.U. 

cohabitation  with  woman  as  wife,  renders  him  liable  for  her  neces- 
saries    1119- 
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HUSBAND  —  Continued  : 

cannot  deny  a  woman  is  his  wife 1497 

may  give  notice  not  to  trust  wife 1115 

malie  gifts  to  wife 1111 

cannot  contract  with  wife 1111 

action  by,  for  certain  injui'ies  to  his  wife 498,     499 

may  i-ecover  for  her  services 1111 

for  harboring  or  enticing  her  away 499 

justice's  jurisdiction  for,  and  for  other  injmies  to  her 498,     499 

cohabitation  with  woman  as 1119,  1497 

rule  in  relation  to  joinder  with  his  wife 745,     763 

cannot  join  a  claim  due  to  himself  and  wife,  with  one  to  him  alone 770 

when  wife's  declarations  not  evidence  against  him 1118 

complaint  by  or  against  husband  and  wife 1055 

and  wife,  when  witnesses  for  and  against  each  other 1558 

I. 

IDIOTS, 

w^ho  are 32 

cannot  make  express  contracts 31  -  34 

are  responsible  for  necessaries 34 

injuries,  and  for  torts 34,  757,     764 

not  liable  on  prior  or  subsequent  assent  to 765 

committee  makes  contracts  for  them 33 

care  of  them  vested  in  the  Supreme  Court 33 

committee  brings  suits  for  debts  and  claims 33 

,  how  to  appear  as  plaintiff  or  defendant 33,  34,  757,  1013 

actions  against  them  not  generally  pei'mitted 34,     764 

i-emedies  against 34,     764 

when  execution  not  to  issue  against  them 34 

not  required  to  exercise  the  same  degi-ee  of  care  as  other  persons 764 

when  competent  as  witnesses 1547 

/See  Lunatics. 

IGNORANCE  OV  THE  LAW, 

no  defense  against  actual  usury 57 

against  a  hability  incurred 667 

ILLEGAL  CONTRACTS.    See  Contkacts. 

ILLICIT  INTERCOURSE, 

agreements  for,  immoral  and  void 42,      43 

in  consideration  of  past,  good 43 

IMMORAL  CONTRACTS.    See  Contkacts. 

IMPEACHMENT  OF  A  WITNESS, 

i-ulesas  to 1584-1592 

by  disproving  the  fact  sworn  to,  or  discrediting  hijn 1584-1588 

practice  in  such  cases 1584,  1585 

may  show  his  religious  \iews 1585,  1586 

his  motives,  position  and  feelings  toward  either  party 1586 

his  residence,  occupation  and  associates 1586 

his  conduct  while  testifying ir)86 

showing  contradictory  statements  made  by  him 1.^88 

not  different  opinions 1  '"'SS 

how,  and  what  may  and  may  not  be  shown  for  this  jiurpose 15S8 

witness'  attention  must  first  be  called  to  it 1 588 

party  may  be  impeached  like  other  witnesses 1:">S7 

exception  in  Wisconsin 1587 

generally  one  cannot  impeach  his  own  witness 1  [89 

nor  sustain  him  unless  attacked 1  "^0 

may  contradict  him  by  other  witnesses 1589 

rule  whenhe  has  deceived  party  calling  him 1589 
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IMPEACHMENT  OF  A  WiTKESS  —  Continued  : 

■when  attesting^  witness  denies  his  attestation 1589 

when  party  attempts  to  prove  his  own  case  by  him  on  cross-exami- 
nation   1589 

must  precede  evidence  of  g'ood  character 1C90 

the  justice  may  limit  the  number  of  -witiiosses  on  an lii'Jl,  1G04 

of  a  subscribing' witness  to  an  instrument 1475 

IMPLIED  CONTRACT, 

defined,  and  instances  of 24,  29,  271,  297,  3^3,  743 

:5         when  there  is  none 24,  207 

expi'ess  contract  precludes  imjilied 271 

/See  COHTRACT. 

IMPOSITION, 

money  paid  under,  may  be  recovered  back  as  money  had  and  received,    307 

(«) 
IMPOUNDING, 

cattle  doing  damage.    See  Damage-peasant. 

IMPROPER  EVIDENCE, 

eflect  of  the  admission  of 1592 

of  the  i-ejection  of  proper 1593 

to  avail  a  party  of  error  for,  the  objection  must  be  made 1594 

general  objection  not  sufficient 1594 

particular  grounds  of,  should  be  stated -.  ....  1594 

INCOMPETENCY, 

of  a  witness 1546-1561 

presumed  to  be  competent 1.'99 

question  as  to,  is  decided  by  the  justice I,j46,  1549,  1  .j.-^g,  ITiGO 

insane  persons,  idiots  and  lunatics,  when  incompetent 1547,  1549 

deaf  and  dumb  persons,  competency  of. 1547 

intoxicated  persons,  rule  as  to 1547 

children,  when  competent  and  when  incompetent 1548,  1549 

method  of  determining  competency 1549 

not  on  account  of  religious  belief 1550 

his  views  may  aflect  his  credit 1550 

he  may  be  asked  in  regard  to  them 1550 

a  convicted  felon  not  incompetent 1554 

former  rule  of,  on  account  of  interest 1":55 

now  superseded,  and  no  one  therefor  incompetent 1555a 

parties  to  the  action  and  others  deriving  title  by  assignment,  when  incom- 
petent as  to  certain  transactions  and  communications 1555a 

parties  to  the  action,  when  competent  for  either  party 1555(i,  1557 

if  called  by  an  opponent,  they  may  be  contradicted 1557 

when  husband  and  wife  competent 1558 

when  objection  for,  to  be  made l-iriO,  1560 

how  determined 1549,  1560 

INCREASE, 

of  animals  bailed  to  another,  title  to 587 

INDECENT  BOOKS  AND  PICTURE  , 

contracts  for  printing  or  sale,  void 42 

INDEMNITY, 

when  agreements  for,  against  a  trespass,  are  g'ood 40 

implied 40 

what  are  implied 41 

against  past  or  future  immoi-al  acts 44 

bond  to  officer,  set-oflF  not  allowed  against 1138 

damages  on  agreement  for 704 

where  goods  levied  on  are  claimed  by  a  th.:  L  ^  ,   ;!0-1691a 

INDEX, 

alphabetical,  to  be  kept  by  justice.  ; 1366 
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INDORSER.    See  Endorser. 

INEVITABLE  ACCIDENT, 

defined jQg 

See  AcciDKNT. 
INFANTS, 

who  are,  and  their  powers 36,  1092 

expi-ess  contracts  of,  voidable  at  their  election,  or  that  of  thoir  privies. .  31 

3e,  370,  743,  1092-1102 

are  voidable  if  he  is  a  partner 18U 

when  partner  must  sue  with  others 211 

their  notes  or  endorsements  are  not  void,  but  voidable 370,  1094 

endorsements  pass  a  good  title 370,  1094 

are  liable  on  contracts  for  necessaries 743,1101,1094,  llOO 

what  are  necessaries 1100,  1101 

cannot  agree  upon  their  price 1100 

not  liable  for  them  if  they  live  with  and  are  maintained  by  their 

parents  or  guardian 1100 

liable  on  a  bastardy  bond 1102 

for  their  wrongs CO,  757,  7G4,  765,  1102 

if  guilty  of  fraud  in  purchasing  goods 80 

conversion 764,  1102 

negligence ■ 764 

using  property  different  from  agreement 7'J4,  11C2 

horse  improperly 764,  1103 

frauds 80,  764,  1102 

representing  themselves  to  be  of  age 764,  1102 

damages  recoverable  for  fraud 80 

must  be  by  some  positive  act,  not  mere  omission 764 

subsequent  or  prior  assent  to  wrong  will  not  make  them  liable 765 

for  fines  and  penalties 1102 

defenses  by 1092-1103 

may  show  an  injury  happened  through  his  unskillfulness 1102 

is  a  personal  privilege 1 101 

co-defendant  cannot  plead  it 1101 

answer  setting  up  infancy  1090 

when  the  burden  is  on  them  to  show  non-age 1440 

admissions  of,  evidence  against  them  1!J07 

when  and  when  not  competent  witnesses 1548 

how  competency  determined 1549 

may  affirm  contracts  when  of  age 186,  370,  1094,  1098 

requisites  of 1094,  1095,  1098 

implied  on  becoming  of  age 1098 

m.ay  act  as  agents 153 

as  attorney  for  another 999 

may  avoid  their  agreements 1092,  1093 

what  is  necessary  to  their  avoidance 1093 

as  to  restoration  of  consideration 1093 

when  avoidance  to  be  made  known 1094 

may  avoid  usurious  contracts,  and  recovei'  money  lent 101!5 

evidence  of  the  affirmation  of  such  a  contract  1095 

recover  for  work  and  labor,  though  they  have  not  performed  the 

whole  agreement 273 

their  damages  in  such  a  case 273 

if  indentured  by  void  indentures,  cannot  recover  for  labor  done  under 

them 297 

when  they  can,  and  cannot,  recover  for  their  work  as  one  of  the  family,  297 

they  are,  or  are  not,  liable  for  their  support  in  the  family 297 

when  contract  implied  to  pay  for  their  labor 302 

payment  of  wages  to  infant  is  good 302,  1101 

chattels,  sold  and  replaced  by  parent,  subject  to  execution  against  the 

parent  l''^^ 

has  no  power  to  release  or  settle  suit 1097 

when  they  can  submit  to  arbitx-ation 1097,  1190 
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INFAIMTS—  Continued: 

actions  by,  on  notes  held  by  them 370 

for  personal  injiu'ies 4b2,  757,     758 

on  contracts 743,  1007,  1099 

parents  may  sue  for  injuries  to  them,  or  enticing  them  away. . .  498,  499,     500 

when  liable  for  their  suppoi-t 243 

may  make  gifts  to  them 586 

right  of  revocation  of  gift 586 

not  liable  for  their  torts 764 

degree  of  care  required  of  them,  and  to  be  used  toward  them,  482,  634,  1102 

right  of  parent  or  teacher  to  correct  them 500,  note  7 

must  appear  by  guardian 743,  758,  997,  lOOSos 

guardian  of  infant  plaintiff  must  be  appointed  before  process  issues,  997,  1004 

appointed  on  his  suggestion  that  he  is  an  infant 1005 

general  guardian  has  no  right,  as  such,  to  appear 1006 

who  should  be  appointed 1006,  1007 

consent  of  guardian 1007 

is  hable  for  costs 997,  1009 

guardian  of  infant  defendant 1010,  1012 

plaintiff  must  see  one  appointed 1010 

defendant  may  apply  for  appointment  of  one  1010,  1011 

need  not  be  appointed  if  infant  is  joint  debtor 928,  1009 

judgment  in  such  case  goes  against  all  the  defendants 927,     928 

should  sign  consent 997,  1011 

is  not  liable  for  costs 1011 

guardian  may  appear  by  attorney 1012 

eifect  of  omission  to  appoint  guardian  for  infant  party 1008,  1 021 

married  woman  must  appear  by  guardian 1015 

8ee  AppEAKAifCB,  Conthact. 
INJURIES, 

to  property,  what  is 7,     680 

actions  for,  classified 480 

to  the  person 481-501,     634 

what  are,  in  justice's  jurisdiction 7,  481,  498,  499,     680 

what  are  not  in  his  jurisdiction 14,    481 

See  JuKiSDiCTioN. 

from  accident 483 

from  unavoidable  accident 484 

from  involuntary  trespass  and  tender  for 541,  1265,  1268 

fi'om  negligence  of  defendant  or  his  servants,  481,  485-493,  633,  634,  1111 

intoxication  of  servants 485,  634a 

right  of  the  master  against  the  servant 489,  1111 

right  of  servant  against  master  for  negligence  of  co-servant. ..  489a! 

if  plaintiff's  negligence  contributed 482,     4S4 

cases  illustrating  rule 482 

when  plaintiff  is  a  child,  or  sick,  lame,  aged  482,  489os,     634 

from  an  act  in  violation  of  law 481,     493 

from  domestic  animals 494-497,  526,  536  -  542 

fowls  or  animals  not  i-estrained  by  fences  526 

from  nuisances  497 

from  violation  of  the  law  of  the  road ; . . .  490  -  493 

cannot  be  assigned 743 

when  do  and  do  not  survive  to  representatives 748,     762 

to  real  property ~ COl-563,  632,     706 

what  are  in  justice's  jurisdiction 5,  7,  520,  721,  1277 

may  be  brought  in  any  county 7 

remedy  by  distress 699  -  706 

to  crops 519 

to  personal  property 566,  631  -  64R 

action  lies  against  all  the  principals 631,  706,  707,    765 

each  hable  for  the  whole  damage 706 

against  agents 631,  633  -  635 

when  do  and  do  not  survive  to  representatives 762 

from  violation  of  the  law  of  the  road 490  -  493 
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INJURIES  —  Continued : 

to  one  from  use  of  his  property  by  adjacent  owner 636 

to  one's  dog-,  cat  or  tamed  animal 638,  643,  644 

committed  by  dogs 639  -  644 

by  dogs  of  dift'erent  owners 642 

to  persons  or  property,  under  color  of  legal  process 647-673,  765 

See  Officer,  Jurisdiction,  Action. 

by  deceased  persons 762 

by  a  married  woman  before  her  mai-riage 763 

former  remedy  by  action  on  the  case 680 

to  lands  when  a  question  of  title  arises 721-729,  1277 

by  unauthorized  dams ' 553-556,  559,  560 

by  diversion  of  a  water-course 554,  555,  558,  558a!,  559 

by  fraud,  imposition  or  knavery 645,  646 

infant  liable  for,  to  personal  property 764,  1102 

when  tinskillfulness  a  defense  to  him 1103 

a  remedy  for,  in  aU  cases 680 

INN, 

implied  license  to  enter 512 

INNHOLDER,    iSee  Innkeepbb. 

INNKEEPER, 

when  cannot  act  as  justice 1 

may  issue  certain  executions 1 

may  give  transcript  of  judgment 1 

may  act  in  cei-tain  summary  cases 1 

his  responsibility  for  the  safe  keeping  of  his  guest's  goods 105,  (6),  595 

who  is  a  guest 595 

his  duties  and  lien 594,  595 

he  is  liable  for  goods  of  guest,  though  himself  without  fault 595 

for  his  servants'  or  others'  default 594,  595 

presumed  it  was  his  fault 595 

may  show  negligence  of  guest 595 

lien  of  lost  if  he  allow  goods  to  be  taken  away 595 

exist  though  goods  were  stolen,  or  not  owned  by  guest,  unless  inn- 
keeper had  knowledge 595 

charges  must  be  on  specific  article 595 

must  provide  a  safe  and  post  notice 595 

liability  if  he  does  not 595 

liability  in  case  of  fire 595 

must  post  certain  notices,  or  he  cannot  recover  for  certain  charges 595 

I.  O.  U., 

is  not  a  note,  nor  receipt 332 

is  evidence  of  money  lent 332 

INSANITY,    ^ee  Lunacy,  Deunkennbss. 

INSOLVENCY, 

when  concealments  or  misrepresentations  as  to,  are  a  fraud 78 

when  a  defense  for  not  returning  an  execution 794 

for  an  escape 816 

See  Damages. 
INSOLVENT, 

action  by  assignee  of '  ^^ 

presentment  of  biU  or  note  when  drawee  is 413 

See  Bills  of  Exchange,  &c. 
INSURANCE, 

no  limited  partnership  m loo 

brokers,  their  hen 592 

actions  for,  no  set-off  allowed 1138 

INTENTION,                                    ,r.       A           .        -A        ,      ,  W 

to  talie  usury,  where  none  was  taken,  does  not  avoid  contract o  / 

unlawful  interest  is  not  excused  by  ignorance  of  the  law 57 
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INTENTION  —  Corafmaed  ; 

in  usury  cases,  is  question  of  fact  for  jury 59,      64 

of  parties,  to  govern  in  interpretation  of  contracts 30,  109,  1125-1529 

■when  may  be  proved  by  asking  direct  question 1476 

INTEREST, 

in  what  cases  given  as  damages ....  365,  416,  622,  783,  804-808,  811,  815,  1635 

when  reservation  of,  is  usurious.     See  Usuey. 

when  recoverable  and  from  what  time  computed  on  bill  or  note  or  other 

claim 365,  416,  804,806,  807 

may  be  recovered  on  bonds,  though  penalty  exceeded 796 

may  commence  before  or  after  making  of  the  agreement 804 

illustrative  cases  of,  when  it  is  allowed :. . , 804,  806 

on  account  stated  and  balance  struck 806 

on  cash  advances 806 

when  may  be  recovered,  though  pi'incipal  is  paid 805 

application  of  payments  to 805,  809 

rate  of 805,  808 

how  time  for,  computed 808 

when  recoverable  on  unliquidated  or  open  and  running  accounts 806 

in  case  of  mercantile  or  other  usage 806 

cash  advances 806 

on  penalties 807 

method  of  computing  when  partial  payments  have  been  made 809 

in  actions  for  torts 622,  804,  811,  815 

to  be  included  on  payment  into  court 1233 

on  judgments lo33 

INTEREST  OF  A  WITNESS, 

does  not  disqualify  him 1555-1557 

INTERLOCUTORY, 

judgment  what 1623 

INTERPRETATION, 

of  contracts,  rules  concernmg 30,  109,  1525-1529 

to  be  construed  as  legal,  rather  than  illegal 38 

INTERPRETER, 

of  a  witness,  on  examination 1569 

INTOXICATING  LIQUORS, 

sales  of,  contrary  to  law,  void 50 

INTOXICATION.     >S'ee  Dkunkenness,  DBLiRinM  Tremens. 

INVENTORY, 

to  be  made  on  attaching  property 959,  971  -  9T5 

how  made,  form  of,  and  copy  to  be  left 959,  971  -  975 

of  property  levied  by  execution 17 J4 

INVOLUNTARY  TRESPASS, 

by  one's  animals 538,  539,     541 

by  a  person  to  escape  a  damage 541 

IRREGULARITY, 

defined 663 

may  be  waived 20,  663,  664,  925,  986,  1283,  1412-1415 

in  process,  does  not  excuse  officer  from  executing  it 658 

proceedings  void  or  voidable  for 663  -  670 

when  party  and  those  acting  in  his  behalf,  liable  for 664 

if  judgment  reversed  for  en-or,  not 664 

officer  is  exempt  from  liability 664 

renders  proceedings  in  distress  damage-feasant  void 705 

to  issue  process  for  infant  plaintiff,  without  appointment  of  guardian . .'. .   1004 
how  taken  advantage  of 1004 
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IRREGULARITY  —  Continued : 

if  plaintiff  says  he  is  infant,  when  he  is  not,  not  error  to  appoint 

g-uardian 1005 

m  paying-  money  into  court 1233 

in  conduct  of  jury 1412-1415 

See  Waiver. 
IRRESISTIBLE  FORCE, 

delined 203 

See  Force. 
ISSUES, 

of  law,  and  of  fact,  what  are 1288 

of  law  for  the  court  to  detennine 1288 

of  fact  for  the  jury  to  determine 1288 

justice  should'see  what  they  are 1438 

J. 

JOINDER, 

of  parties  in  actions  on  contract 743,  744-751,  752-757,  1109 

infant  partner  must  he  sued  with  the  others 211 

joint  debtor  is  a  necessaiy  party 928 

one  cannot  be  plaintiff  and  defendant  in  same  cause 767a 

husband  and  wife 742,  74i5,  1109 

generally  all  persons  interested  in  or  bound  by  contract  should  be 

joined 747,  749,  753 

where  a  joint  creditor  has  died 748 

where  a  joint  debtor  has  died 749 

where  the  contract  is  joint  and  several 403,  754 

where  are  several  to  a  bill  or  note 756 

how  improper  joinder  to  be  taken  advantage  of 753 

constable  and  his  sureties 771& 

principal  and  his  sureties 756 

in  actions  for  wrongs 759  -  768 

of  actions 768  -  777 

how  improper  joinder  to  be  taken  advantage  of 772,  773 

when  not  objected  to,  not  a  ground  for  reversal  of  judgment.  . .  773 

a  joint  claim  cannot  be  joined  with  an  individual  one 770 

a  claim  as  surviving  creditor  maybe  joined  with  an  individual  one 771 

if  joint  claim  has  been  divided,  and  promise  to  pay  each,  one  may  join 

his  share  with  individual  claim 770 

causes  arising  before  and  after  death 768,  (5) 

all  on  an  entire  demand  must  be  joined 774 

what  is  an  entire  demand 775,  1160 

several  trespasses  need  not  be  joined 776 

for  torts,  and  on  contracts,  improper 771a 

See  Contracts,  Parties  to  Actions  ;  Actions. 

JOINT  AUTHORITY, 

conferred  on  several,  when  part  ma^  execute ]  55 

terminates  on  death  of  one 173 

JOINT  CONTRACTS, 

may  be  made  212,  213 

rules  relative  to 212,  213 

actions  upon 747  -  754 

when  joint  and  several 752 

discharge  of  one  of  the  parties  upon  1192,  1193,  1195 

all  the  parties  to  should  be  included  in  an  action  upon 747  -  750 

action  upon,  where  a  joint  contractor  is  dead 749 

JOINT  CREDITORS, 

must  join  in  an  action 745,  747 

if  one  die,  action  brought  by  survivors  748 

presumed  not  to  be  pai-tners,  unless  alleged  in  pleading 1032 

release  by  one  of,  is  release  by  all 1189 

See  Parties  to  Actions. 
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JOINT  DEBTORS, 

contributions  by 324  -  327 

■whether  note  of  one  a  discharge  of  the  joint  debt 465 

when  discharged  by  release  of  part 463,  1193-1195 

where  joint  and  several,  releases  only  those  named 1193 

covenant  not  to  sue  is  not  a  release 1193 

statutory  provisions  concerning  compromise  with  one  of  sevei-al 1195 

effect  of  absence  of  one  from  the  state  on  the  statute  of  limitations.  .737,  1180 
one  cannot,  after  the  statute  of  limitations  has  run,  revive  debt  against 

the  other 738 

payment  by  one  does  not  revive  debt  against  the  other 1183 

residing  in  anothar  state  need  not  be  parties  to  actions 747,  1186 

if  any  die,  actions  ai'e  to  be  brought  against  survivors 749 

actions  and  judgments  against , .  749,  926-932,  1629 

where  one  is  an  infant  he  must  be  joined 211,     928 

when  only  part  served  with  process 926-929,  1629 

justice  must  designate  those  not  summoned 1629 

execution  in  such  cases 926,  927,  1656,  1657 

subsequent  action  against  those  not  sued 926,  929,  1629 

actions  on  such  judgments 1629 

rules  do  not  apply  to  joint  and  several  debtors,  nor  to  wrong-doers,     930 

award  and  satisfaction  by  one  is  good  for  all 1229 

one  of,  may  make  tender,  or  make  admission 1242,  1501 

cannot  confess  judgment  for  the  others 1617 

See  Compromise,  Release. 
JOINT  OWNERS, 

of  note,  not  being  partners,  must  all  endorse  it 377 

one  of,  cannot  pledge  the  joint  goods  for  his  debt 616 

must,  all  of  them,  sue  for  injury  to  joint  property 759 

except  where  each  has  an  undivided  interest 759 

See  JoiHT  Tenamts,  Tek asts  in  Common. 

JOINT  STOCK  COMPANIES, 

when  cannot  plead  usury  ; 52 

nor  recover  usurious  money  paid 52 

consisting  of  seven  or  more,  how  to  sue  and  be  sued 192 

as  to  other  companies 192(1 

JOINT  TENANTS, 

of  chattels,  who  are 619 

death  of  one  vests  his  share  in  the  survivor 619 

manner  in  which  they  hold,  and  their  mutual  rights 620 

when  actions  lie  between  them 620 

not  for  mere  negligence 620 

one  may  sell  his  interest 620 

when  one  may  sever  and  appropriate  his  share 620 

actions  by,  on  contract 747 

for  wrongs , 747,  759 

where  one  has  an  undivided  interSst 759 

survivor  of,  may  bring  action 761 

may  sell  interest  of  one  in  joint  property,  for  his  debt 1681 

if  entire  property  sold  as  his,  it  is  a  trespass ' 1681 

JOINT  WRONG-DOER, 

cannot  maintain  an  action  for  contribution  without  express  promise,  324,  707 

aU  are  liable  severally 031,  706 

rule  of  liability  in  injuries  to  pei'son  or  property 632 

each  Hable  for  whole  damage,  though  they  contributed  unequally 

to  it 706 

if  different  amounts  assessed,  plaintiflF  is  entitled  to  judgment 

for  highest  sum 706 

joint  or  separate  actions  may  be  brought 707 

can  have  but  one  satisfaction,  except  for  costs 707 

release  of  one  discharges  all 707,  11S9,  11  r3 

slight  evidence  only  necessary  to  connect  one  with  another 629 
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JOI?^T  ^RONQ-DOmi— Continued: 

where  only  one  is  served  with  process 930 

admissions  by  one  of  several |   1502 

JUDGMENT, 

the  senicnce  of  the  law  1(508    1610 

live  sorts  and  defined ' . .'_' " '  iggg 

on  demurrer .....".!'.!    1611 

iSee  Demueeer. 

cannot  be  amended  after  it  is  entered 1754 

on  separate  issues 1012 

on  ofler  of [    1230 

on  confession,     ^ee  CoNFESStoN  op  Judgment. 

of  nonsuit 1354a,  1360-1364,  1609,  1620 

after  payment  of  money  into  court 1235 

plaintiff  must  submit  to,  before  final  submission  of  the  cause 1354fl! 

1361,  1409 

if  not  till  afterward,  is  a  bar,  though  called  a  nonsuit 1354a 

on  e\-idence,  when  should  be  granted 1382,  1409 

cannot  be  prevented  by  waiving  costs  in  the  judgment 13G2,  1646 

to  be  entered  forthwith  1363,  1625 

erroneous,  if  not  so  entered 1625 

of  discontinuance 1609,  1621 

/See  DlSCONTWUAKCB. 

when  mutual  accounts  are  over  5i400 15,  1621 

on  the  merits  in  such  case,  erroneous,  not  void 15,     729 

after  payment  of  money  into  court 1235 

to  be  entered  forthwith 1363,  1625 

erroneous,  if  not  so  entered 1625 

when  with  costs 1621 

on  tie  merits 1609 

when  to  be  rendered  for  the  plaintiff 1360,  1613 

for  the  defendant 1360,  1613 

money  paid  on  one  that  is  afterward  reversed  is  recoverable  . . .  307,  (8),     315 

may  be  ordered  to  be  restored 307,      (8) 

purchaser  of  property  on  the  sale  does  not  lose  his  title 568 

if  without  jurisdiction,  is  void,  and  no  bar  to  subsequent  suit 652  -  663 

manner  of  assailing  it  for  want  of  jurisdiction 6'7  -  660 

when  void  for  irregularity 663-667 

against  one  not  served,  nor  in  court,  void 663 

when  an  action  may  and  may  not  be  brought  on 718 

in  actions  on  bonds 716,     717 

upon  a  usurious  loan  or  contract,  valid  until  vacated 65 

security  for  such  a  judgment  is  vahd  65 

how  such  a  judgment  in  a  justice's  court  vacated 65 

and  decrees,  when  statute  of  limitations  runs  on 741,  1174,  1175 

as  to  the  statute  on  justice's  judgments 1174 

void  if  for  an  amount  beyond  justice's  jurisdiction,  whore  it  is  limited. .     921 
if  verdict  for  such  an  amount,  excess  maybe  remitted  and  judgment 

accordingly 1363 

against  joint  debtors 926-931,  1629 

when  only  part  served  with  process 926-931,  1629 

effect  of  in  subsequent  suit  against  those  not  served. 927,     929 

must  be  against  all  the  debtors,  even  if  one  is  infant 927,     928 

statute  as  to  does  not  apply  to  joint  and  several  claims 930 

nor  to  wrong-doers,  where  judgment  is  entered  against  those 

only  who  are  served 930 

paid  by  joint  debtors,  remedy  between 324 

cannot  be  given  in  plaintiff's  favor  without  his  appearance 9C6,  1016 

when  given  for  or  against  defendant,  without  his  appearance 1018,  1021 

not  void,  but  erroneous  when  constable  appears  as  advocate 999 

when  erroneous  and  when  not,  for  lack  of  guardian  for  infants 1008 

on  defendant's  offer 1230 

against  married  women 1110 


1196  Index. 

JUDGMENT  —  Continued  : 

against  mai-ried  women  when  coveture  not  pleaded Ill  0 

may  be  used  as  a  set-off 1133,  11 54 

except  where  rendered  in  attachment  proceedings 1133,  1154 

or  while  defendant  is  under  arrest  on  execution  on  the  judgment,  1154 , 

when  a  bar  to  a  new  action 1159-1172,  1354a,  1517,  1519,  1622 

against  one  of  several  joint  contractors  is  a  bar 1165 

T^ennotabav ....1163,1164,  1622 

against  principal,  not  a  bar  to  action  against  his  sureties 1165 

accord  and  satisfaction  of. 1227 

after  payment  of  money  into  court 1234,  1235 

in  case  of  tender  for  casual  or  involuntary  trespass 12()8 

void  where  justice  is  related  to  either  party,  even  by  consent 1354 

he  should  dismiss  the  cause 1354 

by  default,  not  allowed  in  justices'  courts 1038,  l!i55,  1614 

if  defendant  does  not  appear  plaintiff  must  make  out  his  case  . .  1038,  1355 

1614 
when  to  be  entered  where  one  sued  with  others,  for  a  tort  is  discharged,  1356 

will  be  reversed  if  justice  misleads  defendant 1358 

when  to  be  with  costs 1360,  1363,  1613,  1621 

only  those  of  prevailing  party 1635 

amount  of 1C34 

pi-ospective  may  be  included 1645 

will  not  be  reversed  if  improper  or  too  great  costs  are  included 1635 

rendered  on  Sunday  void 1427,  1625 

election  day  when  not  void 1427 

against  defaulting  juror 1429 

may,  by  consent,  be  rendered  by  justice  if  the  jury  disagrees 1421 

interest  recoverable  on 804,  1633 

cannot  be  arrested  by  the  justice .^.   1608 

be  amended  by  the  justice 1G25 

effect  of  amendment,  if  made 1625 

law  will  give  proper  effect  to,  notwithstanding  its  form 1608 

is  interlocutory  or  final 1623 

what  interlocutory 1623 

final,  what  and  when  1622,  1624 

on  foreclosure  of  a,  chattel  lien 1630 

■when  to  be  entered, 1363,  1625 

if  not  entered  at  those  times  will  be  revei'sed 1625 

time  for  when  it  commences,  and  how  computed 1 625 

cannot  be  entered  against  a  party  dying  before  verdict 1630 

may  be  extended  by  agreement- 1625 

what  is  sufficient  entry  of,  for  this  pui-pose 1625 

against  executors  or  administrators  on  set-off  pleaded  against  them 1624 

in  i-eplevin  maybe  docketed 914,  (1730) 

See  Rbplbvin.  i 

how  made  a  lien  upon  real  estate 1626,  1627,  1628&,  1632 

transcript  may  be  filed  in  county  clerk's  office 1626,  1627 

is  then  judgment  of  county  court 1626 

may  be  filed  in  other  counties 1627 

after  it  is  filed,  justice  has  no  conti'ol  of  judgment 1 6286 

in  action  where  attachment  issued  executions  to  be  levied  only  on  prop- 
erty attached 1632 

whether  action  can  be  maintained  on  till  property  exhausted 1632 

not  a  bar  to  counter-claim  by  defendant 891 

discharged  by  consent  to  escape  of  defendant  from  execution 1730 

against  joint  debtors 926,  1629 

transcript  in  such  cases 1629 

JUDICIAL  OFFICERS, 

not  liable  for  mistakes  of  judgment 660,     697 

whether  liable  for  misconduct 697 

JUDICIAL  PROCEEDINGS, 

how  authenticated  as  evidence 1458,  1459 
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JUNIOR, 

effect  of  omission  of,  in  a  name,  in  a  pleading 1088 

JURISDICTION, 

deiinition  of , 648 

general,  limited  or  inferior,  original  or  appellate 649 

civil  and  ci'iininal '. 649 

of  justices'  coui'ts,  is  limited 649 

coui-ts  of  inferior,  cannot  exceed  the  power  exjjressly  confen-ed 650 

ilhistrative  cases (J50-651: 

must  have  jurisdiction  of  process 652 

process  must  be  properly  served,  and  by  proper  officer 653 

defendant  may  waive  objections  to C52 

when  appearance,  without  objection,  is  not  a  waiver 652 

must  have  jurisdiction  of  amount,  where  it  is  limited 921 

excess  may  be  remitted 6,  1363 

tenitoiial,  of  a  justice  1 

as  conservator  of  the  peace 1 

send  process  anywhere  within  county '. 1 

issue  attachment  or  take  confession  anywhere  within  the  county 1 

where  parties  ai-e  residents  of  his  county 2,     822 

non-residents 2,     822 

absconding  defendant 2,     822 

for  penalties 2 

parties  must  be  within  county 2 

acts  without  it  are  void 655 

of  a  justice  of  the  peace 4,  0-10,  18  -  20 

justice  has  such  as  specially  conferred  by  statute  only 4 

acquii-ed,  presumption  is  in  favor  of  legality  of  judgment G02 

cases  not  in  their  jui-isdiction 5,  210,     080 

if  claim  exceeds  jurisdiction,  may  remit  excess 0,  1303 

how  to  claim  damages  in  such  a  case 6 

unlimited,  in  actions  on  certain  bonds,  and  justices'  judgments. . .  10,  11,     717 

796,     921 

want  of,  renders  judgment  or  process  void 18,  19,  20,  650-657,     847 

liability  of  officers  and  othera  acting  under  it 658,  659,     667 

the  judgment  not  a  bar  to  a  new  action 656 

manner  of  assailing  judgments  for  want  of. 657  -  600 

justi3e  has,  though  amounts  exceed  $400,  tiU  he  decides  as  to  the  amounts,       15 

when  so  ascertained,  to  enter  a  judgment  of.  discontinuance 15,  1621 

if  he  enters  judgment  on  the  merits  not  void,  but  erroneous, 729 

consent  of  parties  will  not  confer,  of  subject-matter 20,  728,  1278 

nor  where  amount  exceeds  justice's  jurisdiction 20,     151 

will  over  person 21 

if  justice  has,  but  erra  in  its  exerase,  his  acts  are  voidable  only...  18,  19,     000 

not  then  responsible  for  eri-ors  or  judicial  acts 19,  660,  662,  697,  1332 

where  it  depends  on  a  fact  to  be  determined  by  the  justice,  his  decision 

is  conclusive 601,  0G2,    847 

relationship  to  suitor  ousts  justice  of,  even  by  consent 1,2,  1354,  1616 

one  keeping  a  tavern  is  ousted  of  civil  jurisdiction 1 

may  issue  execution  on  fomier  judgments  and  give  transcj'ipt 1 

none  where  title  to  land  is  in  question 5,  520,  722-7-9,  127o-1285 

possession  is  not  title,  and  justice  has  jurisdiction  where  that,  and 

not  right  of  possession  is  in  question 520,    722 

what  is  possession ■■■     520  , 

justice's,  of  actions  for  injuries  to,  or  enticing  or  harboring  one's  wi-'o, 

child  or  servant 498-501 

for  false  returas,  escapes,  official  negligence  and  certain  frauds 680 

of  actions  for  penalties -  ■  •     709 

commenced  by  summons  and  attachment 714,     715 

/See  Attachment. 

on  bonds 716,     717 

confessions  of  judgment 719 

See  Confession  of  Judgment. 
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actions  of  replevin 4,  720 

against  corporations ■. 730 

foreign  may  appear  and  submit  to 730 

not  of  actions  against  executors  and  administrators 730 

when  of  actions  between  partners . .'. 210,  479,  751 

of  the  person  acquired  by  the  return  of  process 938 

\Yhen  by  appearance  wdthout  objection 21,  795,  938 

need  not  appear  in  summons 921 

of  action  against  joint  debtors  not  served  in  original  suit 929 

when  lost  by  adjournment  without  oath  or  bail 1290 

lack  of  may  be  shown 1521 

iSee  AoTioHS,  Justice  of  the  Peace. 

JURORS, 

privileged  from  arres  949,      (9) 

qualifications  of , 1368 

inhabitants  of  the  town  may  be,  in  actions  for  penalties 1386 

who  exempt  from  serving  as  such 1369 

who  disqualified  to  serve  as 1368 

may  be  discharged  on  Sunday  or  election  day 922 

trial  by 1367,  1428 

venire  for 1368,  1372 

when  to  be  called  for,  and  by  whom 1368 

summoning  the  jmy 1373 

the  parties  may  agi'ee  on  less  than  six 13G8,  1373,  1374 

Vi'hen  so  to  agree 1374 

the  venire  to  be  delivei'ed  to  a  constable  without  bias 1373,  1375 

out  of  court,  how  to  be  issued  and  delivei'ed 1375 

how  executed  and  returned 1373,  1376 

j'etum  evidence  against  defaulting  juror, ; 1376 

to  be  on  venire  or  attached  to  it 1373,  1376 

to  have  a  reasonable  time  to  attend  after  notice 1376 

waiver  of  trial  by,  after  impanneled  or  venire  issued  or  returned,  1305,  1377 

1378,  lo80- 

by  not  demanding  venire 1C67 

calling  and  drawing  of  the  jury 1379 

when  and  how  taken  from  bystanders 1379,  (2996) 

new  venire,  when  issued 1379,  1380 

holding  open  cause  for 1379 

is  the  process  of  the  party  demanding  the  first 1380 

he  cannot  object  to  error  therein 1380 

venire,  defect  in,  cured  by  going  to  trial  without  objection 13S0 

costs  for,  paid  by  party  demanding  it 1381 

to  abide  the  event  of  the  cause 1381 

challenge  of. 1382-1397 

See  Challenge. 

oath  to 1397 

after  oath  must  sit  together 1398 

order  a,nd  practice  on  trial  before 1399,  1404-1408 

may  or  may  not  be  charged  by  justice,  as  he  sees  fit 1 102 

error  in  charge  cause  for  reversal 1402 

refusal  to  charge  as  requested  not  a  charge  to  the  contrary 1402 

■withdrawal  of  one  of,  on  trial 1403 

effect  of. 1403 

■when  may  be  discharged  after  trial  has  commenced 1408 

to  be  kept  together  and  quiet  and  free  from  disturbance  during  and 

after  trial 1409,  1410 

effect  of  their  drinking  spirituous  liquors 1409,  1412,  1418 

may  or  may  not  retire  to  deliberate 1410 

if  they  retire,  constable  sworn  to  attend  them,  unless  it  is  waived  . .   1410 

parties  may  agree  that  one  not  a  constable  attend  them 1412 , 

form  of  oath 1410,  1411 

if  they  do  not  retire,  no  constable  needed 1412 
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Yrhen  constable  not  sworn,  parties  cannot  object  to  irregiilarities  of 

Juiy 1412 

conduct  and  duty  of,  after  retiring 1413-1420 

not  to  separate  tiU  verdict  agreed  to,  and  delivered  or  sealed 1413 

effect  of  their  conversing  or  hearing  conversation  from  others  rela- 
tive to  the  suit 1413,  1417 

attempt  to  communicate  verdict  befoi-e  it  is  delivered 1426 

may  not  find  a  verdict  by  a  lot  or  an  average 1414 

use  lot  as  a  mode  of  arriving  at  it 1414 

decide  the  law  and  the  fact,  subject  to  appeal 1415 

questions  of  fact  in  cases  of  fraud 76« 

in  their  deliberation,  cannot  have  new  or  further  evidence 1415,  1416 

wh^  may  take  papers  given  in  evidence  with  them 1416 

cannot  take  a  law  book  with  them 1417 

coui^se  when  they  desire  an  explanation  of  the  law  or  the  testimony,  1417,  1418 

the  justice  cannot  confer  with' them,  without  express  consent  of  parties..  1419 

consent  not  inferred  from  their  silence 141 9 

if  they  do  not  agree,  justice  may  discharge  them 1420 

is  a  matter  of  discretion 1421 

verdict  of,  must  be  a  unanimous  finding 1422 

must  be  general,  for  plaintiff  or  defendant 1422 

how  to  find  double  and  treble  damages,  when  they  are  proper 1422 

dehvery  of  the,  and  its  form 1423,  1424 

when  may  be  amended  before  entered 1424,  1425 

when  received  upon  Sunday 1427 

polling  the 1425 

justice  may  send  jurors  back  to  amend  verdict 1425 

may  direct  sealed  verdict 1425 

where  goods  levied  on  are  claimed  by  a  third  person 1690-1691a 

fees  of. 1640 

not  required  to  attend  unless  fees  paid ■ 1642 

defaulting,  proceedings  against 1428-1431 

conviction  of 1429 

to  be  entered  in  docket , 1429 

execution  against 1430 

demand  submitted  to,  is  b.arred,  though  not  passed  on  by  them 1160 

/See  Tbiai,  Vbbdict. 

JURY.     See  Jukohs. 

JUSTICE  OP  THE  PEACE, 

is  a  constitutional,  judicial  and  county  officer 1 

territorial  jurisdiction  of 1 

has  such  jurisdiction  as  is  conferred  by  statute  only 4 

if  he  acts  beyond  it,  his  acts  are  void 655 

must  reside  in  the  town  in  which  he  is  elected 1 

nof  be  a  relative  of  the  parties 1,  1354,  1616 

may  be  of  a  stockholder 2 

may  perform  certain  ministerial  acts,  though  related la 

cannot  nonsuit  on  that  ground 1354 

judgment,  even  by  consent,  void 1354 

a  tavern  keeper 1 

may  issue  certain  executions 1 

and  give  transcripts 1 

act  under  certain  summary  powers 1 

may  issue  certain  process,  or  make  it  returnable  any  wherein  his  county,  1 

take  confession  of  judgment  anywhere  in  his  county. :■■■]>  ^^^^ 

must  reside  in  town,  or  adjoining  where  some  of  the  parties  reside,  if 

they  are  residents ^>  ^^2 

wtat,  to  act  when  parties  are  non-residents,  or  defendant  has  absconded,  2,  822 

if  a  member  of  the  legislature,  may  or  not  act  at  his  discretion 2 

when  he  may  punish  for  contempts 16,  1322,  1326,  1431 

sittings  of  court  must  be  public 17 

vested  with  certain  powers  where  other  provisions  not  made 17 
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when  lial)le  for  his  acts 18,  655,  667,  680,  684,  695,  697,  698,    847 

not  liable  for  his  acts 18,  19,  660,  662,  684,  697,  698,  8t;9,  1332,  1644 

consent  will  not  confer  jurisdiction  upon,  of  the  subject-matter 20 

will  of  the  person 20,      21 

prohibited  from  buying  claims,  or  getting-  them  in  his  hands  for  prose- 
cution         68 

answer  in  such  a  case  69 

plaintiff  may  be  required  to  attend  to  be  examined  70,      71 

cannot  call  a  cause  prior  to  time  named  in  summons  663 

may  draw  affidavits,  applications  and  notices,  and  charge  for  them 871 

should  not  proceed  in  cause  till  return  of  service  is  made,  or  retm-n  is 

waived  by  defendant 938 

may  depute  one  to  serve  process,  except  venire 829,»940,     987 

who  may  be  deputized 940 

if  abssut  on  return  of  order  of  arrest,  defendant  taken  before  another 

one 854,     943 

cannjt  enter  judgment  on  for  plaintiff,  unless  he  appear 943 

be  a  witness  in  his  own  court,  except  by  consent 1 060,  1359 

procaedings  where  he  is  a  material  witness 1060-1067 

in  other  cases  affidavit  necessary 1060-1066 

what  affidavit  to  contain 1060 

must  be  presented  before  issue  of  fact  joined 1060 

must  determine  from  the  facts  in  the  affidavit 1066 

only  apphes  to  defendant 1060 

must  make  order  transferring  cause lOGO 

foi'm  of  order 1C03 

right  of,  to  adjoura,  or  hold  cause  open,  on  his  own  motion 12S9-1293 

when  he  loses  jurisdiction  by  adjournment  without  oath  or  bail 1290 

must  be  present  to  adjourn  cause 12D2 

in  trial  by,  without  jury,  acts  as  judge  and  jury 1353 

cannot  be  challenged  for  favor,  partiality  or  corruption 1354 

ought  not  to  act  when  he  has  been  consulted,  or  given  his  opinion 1354 

misleading  a  party,  a  ground  for  reversal  of  judgment 13r,8 

must  swear  the  witnesses  himself 1359 

docket  to  be  kept,  and  what  to  contain 13G4 

when  and  how  made  evidence  of  its  contents 1365,  1366,  1450-1454 

should  keep  an  alphabetical  index 1366 

must  file  papei's 1365 

if  he  removes  from  county,  or  dies,  his  books  and  papers  to  be  filed  with 

town  clerk 1366 

term  of  office  about  to  expire,  must  make  order  transfen'ing  case lOGO 

must  take  cognizance  of  cases  transferred  to  him lOGO 

may  charge  jury  if  he  chooses 1402 

must  decide  on  the  evidence,  not  on  his  own  knowledge 1417 

how  to  receive  and  enter  verdict  of  jury 1-124 

may  poll  the  jury  and  request  them  to  amend  their  verdict 1424,  1425 

send  the  jury  back  to  amend  verdict 1425 

direct  a  sealed  verdict 1425 

when  presumed  to  be  such 14S6 

is  not  liable  to  a  witness  for  his  fees,  though  he  received  them 1644 

discretion  of,  in  permitting  defendant  to  appear  after  return P88  -  994 

in  calling  action  on  return  of  order  of  aiTest 994  -  996 

in  admitting  evidence 1599-1G07 

as  to  the  number  of  witnesses  to  a  fact 1604 

must  determine  competency  of  witnesses 1400 

as  to  permitting  leading  questions  1572,  1006 

as  to  acquitting  one  of  several  defendants 1C07 

as  to  disregarding  variances 1225,  (8),  1601 

to  allov/  withdrawal  of  juror 1403 

in  other  respects 1606,  1755,  1756 

failure  to  appear  on  adjourned  day,  effect  of. 990 

See  DiscRBTioN. 
decision  of,  on  collateral  and  other  questions,  when  conclusive 1600-1608 
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cannot  stay  proceedings,  or  dismiss  cause,  because  costs  of  foi-mer  suit 

ai-e  not  paid 1647 

power  of,  as  to  amendments 17D2-1755 

fees  of  1637 

need  not  perfoi-m  service  unless  fees  are  paid 1642 

-when  may  issue  executions  after  the  expiration  of  his  office 1665 

duty  on  an  appeal  from  his  judgment 1735,  1742-1752 

See  Appeal. 
must  try  actions  of  replevin,  when 915,     916 

JUSTICE, 

public,  agreements  for  the  prevention  of,  void 45 

JUSTICES'  COURTS, 

sittings  of,  must  be  public,  except 17 

jurisdiction  of.     See  Jukisdiction. 

are  of  hmited  jurisdiction 4,     649 

must  pureue  their  authority  strictly 630,     663 

pleadings  in,  general  rules  of 1025 

not  courts  of  record 1174 

JUSTICE'S  JUDGMENTS.     See  Jddgmbuts. 

JUSTIFICATION, 

in  action  for  impounding  animals  doing  damage 1270 

of  security  on  an  adjourament 1311 

oath  may  be  administei'ed  to  surety 962 

K. 

KNAVERY, 

injtu-ies  by,  the  subject  of  action 645 

KNIVES  AND  FORKS, 

when  exempt  from  execution 1670 

«  KNOW-NOTHING," 

competency  of  member  of,  lodge  as  a  juror 1387 

L. 

LABORERS, 

when  they  have  a  lien 593 

LAND, 

what  is  included  in  the  term ,,...S9a,  139,  502-505 

surrounded  by  an  imaginary  fence  or  close , 505 

license  to  enter  upon 506  -  516 

given  by  law  and  by  the  owner 514,     415 

when  one  a  trespasser  on,  ab  initio , , 514,     515 

to  enter  with  a  key,  not  a  justification  of  a  different  entry 511 

sometimes  g^iven  by  law . , ,,•,,-.,  ........     512 

agreement  to  sell,  does  not  necessarily  give 509 

when  it  can  and  cannot  be  revoked , , .  507,     513 

entry  upon,  wrongfully,  actionable 514  ^  519 

any  one  may  enter  on,  in  pursuit  of  ravenous  animals 562 

justice  no  jurisdiction,  where  title  to  is  in  question,  5,  520,  722-729, 1276,  1285 

possession  of,  presumed  to  be  in  the  owner 520 

included  in  a  highway,  subject  to  easement  only , 522 

bounded  upon  a  highway  or  stream,  extends  to  the  center 504 

crops  grown  on  leased,  at  the  end  of  the  lease 523 

buildings  negligently  destroyed  upon 524 

rights  of  lessee  for  injuries  to . , 524 

of  owner  to  use  it  unmolested  in  its  natural  state 525 

in  building  to  the  obstruction  of  neighbor's  lights 5Q7,     561 

76 
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injuries  to,  by  animals  or  inanimate  chattels 526 

by  negligence  of  a  person  building  a  smitliy,  or  a  steamboat  passing,     524 

in  all  cases  of,  damages  must  be  given 553 

lieu  on,  by  judgment,  how  made 1G27,  1G2S& 

none  on  judgments  recovered  upon  attachments 1632 

iSee  License,  Real  Peopbhty,  Title  to  Land. 

LAISTDLORD  AND  TENANT, 

what  are  fixtures  as  between 16S3 

no  implied  agreement  that  premises  are  tenantable S4in 

that  landlord  will  make  repaii-s 344e 

is  implied  license  that  landlord  may  enter  on  demised  premises 512 

that  premises  are  suitable  for  the  piirposes  for  which  rented 244c 

landlord  when  to  join  with  tenant  in  actions 519 

actions  by,  against  tenant.     iSee  Rent,  Use  and  Occupation. 

claim  of,  against  tenant  for  rent,  or  not  making  repairs 3iid,  797 

when  liable  to  adjacent  owner  for  neglect  to  repair 525 

eviction  by,  what  constitutes  and  effect  of 344,  344a,  344&,  344e 

tenant  is  liable  for  rent  if  he  occiipies  under  void  lease 145 

cannot  abandon  premises  on  account  of  his  own  neglect 33 1 

cannot  dispute  landlord's  title 335,  339,  1497,  1504 

may  show  it  determined 339 

rule  only  apjjlies  to  actions  between  landlord  and  tenant  —  not 

as  to  other  parties 1497 

rights  of,  when  landlord  agrees  to  make  repairs  and  does  not 344d 

when  to  sue  for  trespass  or  other  injury  to  the  demised  land. . .  .519,  524 

to  join  with  landlord 519 

right  of,  to  crops  growing  at  termination  of  lease 523 

when  entitled  to  the  benefits  of  the  statute  relative  to  division  fences,  528 

to  pay  rent  and  make  repairs,  &c 33id 

damages  against  him  for  rent,  or  not  repairing 797,  34id 

See  Rent,  Use  and  Occupation. 

to  whom  to  pay  rent  if  landlord  sells  land,  assigns  lease,  or  dies 336a 

eviction  of,  what  constitutes,  and  effect  of 344,  344a,  3446,  344e 

surrender  by.     See  Leases. 

See  Leases,  Rent,  Use  ahd  Occupation. 
LAW, 

issue  of,  defined 1288 

LATENT  AMBIGUITY, 

what,  and  how  explained 109,  1528 

LEADING  QUESTIONS, 

what,  and  when  allowed 1351,  1572,  1606 

generally  not  allowed  in  examination  in  chief 1072 

permitted  by  the  party  calling  an  unwilling  witness ]  606 

allowed  on  cross-examination 1579 

allowance  is  a  matter  of  discretion  with  the  justice 1351,  1606 

LEASES, 

for  more  than  one  year,  are  void  if  not  in  -writing 127,  (4),  145  - 148 

is  a  demise  from  year  to  year,  and  regulates  the  tenancy   339 

must  express  the  consideration 127 

what  is  sufficient 127 

may  commence  at  a  future  day 139 

void,  if  tenant  occupies  he  is  Hable  for  rent 145,  335,     343 

if  possession  not  taken  lessee  is  not  liable 335 

to  commence  infuturo  tenant  liable 339 

how  they  may  be  surrendered,  and  illustrative  cases 146  - 150 

landlord's  death,  or  sale  of  the  land  is  not  smTender 336a 

necessary,  or  the  relation  of  landlord  and  tenant  must  exist,  to  sustain  ■ 

action  for  use  and  occupation , 335 

'Vyhen  rent  on,  due . , , , . .  . , . ,  ....  , 335 
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LEASES—  Contlnned: 

if  tenant  holds  over,  new  lease  implied  on  same  terms 338,     340 

imless  there  is  an  agreement  to  the  contrai-y 340 

fi-om  year  to  year 143,  338-341,     510 

how  tei-niinatod 339 

in  New  York  city 339 

tenant  holding  over,  holds  from  year  to  year ::3;1,     339 

general  letting  defined 339 

no  recovery  can  be  had  on,  when  for  imlav.i'ul  pm-poses 341 

expi-ess  contract  not  necessary ;  holding-  by  permission  enough 342 

forfeiture  of,  not  waived  by  allowing  tenant  to  hold  over 342a 

action  upon 334-340,  34_-344» 

where  premises  injured,  destroyed  or  lost  by  fire,  tc 344 

when  not  maintained 341,  344-344c 

8ee  Eviction". 

when  it  is  implied  that  premises  are  suitable 344c 

no  implication  that  they  are  tenantable 344c 

nor  that  either  shall  repair 344c 

rights  of  tenant  where  landlord  ag-rees  to  repair,  and  does  not 344£? 

not  evidence  of  title  to  land,  and  may  be  given  in  evidence  in  justices' 

coui-t 725 

tenant  may  recover  for  injuries  to  buildings  on  leased  land 524 

for  uncertain  time,  tenant  entitled  to  crops  he  has  planted 523 

certain  time,  not  entitled  to  growing  crops 523 

tenant  cannot  dispute  landlord's  title 335,  339,  1497,  1504 

See  Landlord  and  Tenant,  Rent,  Use  and  Occdpation. 

LEGISLATURE, 

when  services  before,  may  and  may  not  be  recovered  for 37a,  394 

note  given  for,  void 394 

member  of,  may  or  not  act  as  justice,  at  his  discretion 2 

and  officers  of,  when  privileged  from  arrest 949 

LEGITIMACY, 

when  aad  when  not  presumed 1492 

LENDER, 

of  money  cannot  charge  for  his  trouble  in  procuring  the  money 63 

cannot  allege  that  a  security  he  has  received  as  payment  is  usurious. ..  67 

has  lien  on  securities  deposited  with  him  as  security 601 

LETTERS, 

an  agreement  may  be  made  by 24 

when  the  agreement  is  complete 24 

LETTER  TO  HIRE, 

of  his  own  care  and  attention,  liability  of 104 

LETTING  TO-  HIRE, 

defined,  and  kinds  and  instances  of 100 

liability  of  the  bailee _. 102 

may  make  special  agreement  for  his  responsibility 102 

usury  in 53 

LEVY, 

what  constitutes  a 1696 

how  made 1695-1698 

property  subject  to,  and  exempt  from 1668-1690 

See  Execution,  Personal  Mortgage  Sale. 
interest  of  special  partner  cannot  be  levied  on  execution  against  him,     189 

where  third  person's  goods  are  mixed  with  execution  debtor's 659 

goods  in  purchaser's  hands,  that  were  sold  to  keep  them  from  levy,     674 

mere  knowledge  of  the  judgment  not  enough 674 

sold  conditionally 1678 

fraudulently  transferred 674,  1684-1 G90 

pledged  property 1679 
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LEVY  —  Continued  : 

"wealing  apparel  exempt  from 1R68-1670 

on  gold  and  silver  coin 1G70 

bills  of  corporations 1G79 

bona  fide  purchaser  or  mortgagee  before  actual,  is  protected 073,     67i') 

one  not  protected  who  has  notice  of  execution 673 

aftei-  actual  levy,  not  protected G7i! 

except  when  execution  was  dormant , 673 

lien  acquii-ed  by 673  -  6S0 

priority  of  lien  upon 673-680,  1693,  llOOa 

prior  enures  to  the  benefit  of  a  junior  execution _. .   1699 

is  subject  to  the  right  of  stoppage  m  transitu 237 

an  actual,  necessary  to  vest  title  in  officer  and  enable  him  to  sue  for  the 

goods 1699,  1700ci 

officer  liable  in  conversion,  for  unlawful 565,  625,     671 

mei'e  naked  levy  sufficient  for  this  purpose 566,     567 

even  if  waived  before  action 625 

when  third  person's  goods  are  mixed  with  debtor's 659 

liable  if  he  only  levies  on  defendant's  right 567 

not  liable  for  excessive 572,  1669 

has  discretion  as  to  its  amount 572,  1669 

must  search  for  goods,  on  receipt  of  execution 1667 

party  not  liable  for  unlawful,  unless  he  participated  in  it 671 

third  person  liable  for  unlawful,  if  he  directed  or  indemnified  officer,  671,     765 

liability  of  attorney  for 765 

excessive  is  valid 572,  1669 

and  sale  must  be  made  before  return  day 675,  1617,  1700a 

when  and  when  not  a  satisfaction 1660,  1700 

a  second  may  be  made 1660,  1700 

becomes  void  if  there  is  improper  delay 1692,  1693,  1699 

receiptor  of  the  goods ." 575,  1697,  1703 

proceedings  where  property  is  claimed 1690,  1691 

is  prima  facie  evidence  that  debtor  had  goods,  in  action  against  the  officer,     696 

evidence  in  action  for  goods  levied  on 568 

right  to  enter  dwelling-house  or  other  building  to  make.  .687,  688;  1329,  1695 

i-emoval  of  goods  before  actual 1694 

cannot  be  retained  by  officer,  who  has  paid  execution,  for  his  indemnity,  1698 
on  goods  iu  store,  attaches  to  those  afterward  put  therein  in  place  of 

those  sold 1700 

should  be  endorsed  on  execution,  and  inventory  made 1704 

what  endorsement  should  contain 1704 

if  no  goods  to  levy  on,  when  body  to  be  taken 1714,  1717 

when  officer  may  forbear  to  make  and  take  security 1733 

See  ExBCDTioN,  Constablb. 
LIBRARY, 

family,  when  exempt  from  execution 1670 

LIABILITY, 

when  limited  to  amount  paid 25 

by  surety 319 

indorser 322,  449 

LIBELS, 

actions  for,  not  in  justice's  jurisdiction 5 

contracts  to  print  or  publish,  void 42 

LIBERUM  TENEMENTUM, 

old  plea  of,  at  common  law,  abrogated 1284 

LICENSE, 

mth  respect  to  real  estate,  defined 122 

when  and  how  revocable,  and  when  not ]  22,  507,  513 

to  whom  notice  of  revocation  to  be  given 507 

subsequent  rights  of  parties 507 

all  done  before  revocation,  justified , ,  122,  507 
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LICENSE  —  Continued : 

its  continuance 122,  507 

is  not  an  iutei-est  in  land,  and  is  not  governed  by  statute  of  frauds,  142,  507 

1279 

does  not  oust  justice  of  his  jurisdiction 1279 

is  not  assig-nable 142 

parol,  to  insert  beams  in  wall  of  house,  valid 142 

may  be  express  or  implied 506  -  513 

illustrative  cases 506-513,  562 

when  it  gives  an  authority  to  take  othei'S  on  to  the  land 508 

imphes  an  authoi'ity  to  do  everything  necessary 508 

not  impUed  from  agreement  to  sell  509 

nor  to  cut  trees  from  hcense  to  enter 509 

to  enter  house  with  a  key  does  not  justify  enti"y  without 511 

when  given  by  law 512 

to  an  officer 512 

landlord  or  reversioner 512 

creditor 512 

guest  at  an  inn 512 

to  show  one's  property  on  demised  land 512 

purchaser  of  property  thereon 512 

abuse  of,  renders  party  trespasser  from  the  beginning 514,  515 

in  purauit  of  ravenous  animals 562 

to  seU  spirituous  liquors,  must  be  shown  by  defendant 1439 

ale  is  spirituous  liquor  under  law 1439 

/See  Land,  Real  Ppopbkty. 

LICENTIOUSNESS, 

contracts  tending  to  promote,  void,  and  illustrative  cases 42  -  45 

LIEN, 

definition  and  kinds  of 589 

general,  what 589 

founded  on  custom  or  contract 590  -  593 

not  favored  in  law 590 

in  favor  of  an  agent 590 

whether  created  by  notice 590 

upheld  in  what  particular  classes  of  business 591,  592 

attorneys-at-law 591 

must  give  notice 591 

counsel  has  no 591 

specific,  or  particular,  what 589 

illustrative  cases  of 593  -  602 

to  what  goods  it  attaches 593,  594 

bailee  for  hire •'"^ 

tradesmen  and  laborers 593 

farmer 594 

livery  stable-keeper o94 

tavern-keeper 594,  595 

when  goods  were  stolen  or  wrongfully  taken 595 

boardiughouse-keeper 594 

upon  ships  and  vessels 596 

for  salvage 59b 

of  finder  of  estray ^^^ 

lost  property,  generally  none Vno  "  ini  cm 

of  a  manufactui-er  or  mechanic  Mi,  i>yb  -  bUi 

of  vendor  of  goods S5,  226 

waiver  of ^j^^ 

a  mere  creditor  has  no J;J*j 

has  where  a  deposit  is  made  as  secunty "01 

a  person  receiving  property  without  owner's  consent  has  no 607 

T\o-hU  nf  holders  of    ^^^'  "^"S,  610 

Sr  of    ..!..■ 230,  589,  602-606,  608 

when  possession  is  necessary  to  create koc,  '  cAV  Im'  cna 

if  parted  with  lien  is  lost .589,604-607,  608 
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extends  simply  to  the  possession  of  the  propci'ty 589 

when  it  may  be  sold £89 

foreclosm'e  of,  in  justices'  courts 4,  1G30 

proceedings  in 4,  1630 

■when  subject  to  right  of  stoppage  iii  trajisitu 2j7 

discharged  by  accepting  bill  or  note  in  satisfaction  of  debt 474 

transfer  of,  in  what  cases  and  manner G05 

if  holder  of,  sells  property,  owner  remitted  to  his  original  i-ights  dis- 
charged of  lien  608 

executors  and  administrators  of  holder  of,  stand  in  his  place 609 

damages  in  action  by  owner  against  Hen-holder 610 

of  mortgagees  and  pledgees 613-619 

is  destroyed  by  a  tender 618,  1241,  1250. 

raortgagor  cannot  create,  to  mortgagee's  prejudice 613 

upon  the  issuing  oi'  levy  of  an  execution 673  -  679 

priority  of  an  execution 676  -  679 

when  levy  made,  lien  relates  back  to  the  issuing  of  execution 675 

on  seizure  for  tax,  distress,  &c '. 679 

on  attachments  after  levy  or  judgment 968,  1632 

when  it  ceases  or  is  lost 968,  970,  1250 

of  a  pledge,  by  a  tender  of  the  amount  due 618 

when  set-off  not  permitted  against 1136 

goods  tendered  must  be  free  from 1252 

See  Pekson AL  Mortsase,  Pledge,  Attachmejtt  au d  J  udomeut. 
LIGHTS, 

neighboring  owner  has  the  right  to  obstruct 561 

LIMITATIONS, 

statute  of,  in  Revised  Statutes 1174,  1175 

in  Code  of  Civil  Procedure 731-742,  1172 

provisions  of  code 732  et  seq,  1172 

when  commences  to  ran 733,  734,  1176,  1177 

on  mutual  accounts 733,  1178 

for  a  penalty  or  forfeiture 734 

for  money  paid  by  an  endorsee ,  ....  740,  117G 

by  a  payee ' 740 

on  judgments  and  decrees 741,  1174,  1175 

on  sealed  instruments 1175 

on  constable's  bond ' 1727 

on  note  payable  on  demand,  after  demand,   or  on  demand  with 

interest 1177 

when  payable  at  any  time  within  a  certain  time 1176 

when  demand  is  jiayable  on  any  condition 1177 

day  demand  aecraes  is  excluded 1176 

in  many  other  special  cases 1 176-1179 

where  injury  is  consequential 1178fli 

what  is  commencement  of  action  to  save  statute ^35,    (99) 

effect  upon,  of  a  party  being  absent  from  the  state 735,  736,  1179 

of  retui-n  of  defendant  into  the  state 735,  736,  1179 

temporary  absences,  not  regarded 736 

of  absence  of  one  joint  debtor 737,  IISO 

one  joint  and  several  debtor 1180 

new  promise  to  I'evive  must  be  in  wiiting 735,  739,  1175,  1183 

requisites  of  v/riting  and  by  whom  subscribed 735a,  1183 

if  lost  parol  evidence  may  be  given  of  it 735ffl 

rules  and  decisions  as  to  payment  to  revive  debt 735,  739,  1175,  1182,  1183 

1184 

evidence  of  the  payment 1182,  1184 

revival  by  one  joint  debtor  or  partner  invalid  against  the  other 738,  1183 

acknowledgment  will  not  re'vive  a  toi't 1186 

defense  of,  defeated  by  showing  legal  acknowledgment 1187 

debt  barred  by.  cannot  be  set  off 1154 

on  demands  before  the  code 1172,  1173 
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does  not  extinguish  debt ;  only  suspends  remedy 1181 

law  presumes  debt  paid  at  some  indefinite,  prior  time 1181 

must  be  pleaded  or  is  waived 1187 

prescription  in  injuries  to  real  estate 139,  531,  554,  555,  558,     559 

LIMITED  PARTNERSHIP, 

defined 187 

(See  Parthbks  and  Partnbkship. 

LIQUIDATED  ACCOUNT, 

defined 1137 

interest  recoverable  on, 804 

not  on  an  unliquidated  one 806 

xmless  agi-eement  or  custom  or  usage  gives  it 806 

LIQUIDATED  DAMAGES, 

defined 783,    789 

rule  as  to 789 

LIQUORS, 

in  actions  for  sale  of,  the  burden  of  showing  a  license  is  with  defendant,  1439 
ale  is  spirituous,  under  license  law 1439 

LIVERY  STABLE-KEEPER, 

lien  of 594 

LOAN, 

when  not  usurious 53,      54 

iSee-UsuRY. 

when,  and  when  not  presumed 331  -  333 

judgment  upon  usui-ious,  when  vaUd 65 

LOAN  FOR  USE, 

defined 100,      (3) 

responsibiUty  of  the  boiTower 102,    104 

he  may  make  special  agreement  for  his  habihty 102 

when  he,  and  when  the  bailor  may  recover  for  expenses  in- 
cm-red 104,      (8) 

See  Bailment,  Hiring. 
LOBBY  SERVICES, 

when  recovery  may  be  had  for 37et 

agreements  to  pay  for,  generally  void 37a 

note  given  for,  void 394 

LOCO  PARENTIS, 

when  one  standing  in,  liable  for  support  of  members  of  his  family 243 

LOSS  OF  PAPERS, 

a  party  may  be  a  witness  as  to 403,  1483 

LOST  OR  DESTROYED  INSTRUMENT, 

action  upon 400-408 

code  provisions  conceraing 400,  14  (8 

evidence  of ^"^Irl 

search  must  be  made  for,  if  lost 1477 

if  voluntarily  destroyed  by  party 1477 

available  in  hands  of  bona  fide  holder 404 

LOTTERIES, 

agreements  or  bills  or  notes  founded  on  are  void 50,    393 

^^^^d         32,1103 

defenseof  1103-1108 

evidence  of  ■...: 1105,1106,  1442 

^ee  Lunatic,  Idiots,  Drunkenness. 
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LUNATIC, 

who  is,  and  who  is  not  a 32,  1103 

when  their  express  contracts  are  void 31-34,  1103 

committee  of,  their  powers  and  duties 33,  743,    757 

is  liable  for  necessaries  fm-nished 34,  1104 

when  for  articles  purchased 34 

for  wrongs  committed 34,  757, ,  764 

IH'ior  or  subsequent  assent  to,  do  not  make  him  liable 765 

not  to  vindictive  damages 764 

actions  against  generally  not  permitted 34 

how  brought  and  defended 34,     743 

when  execution  not  to  issue  against  property  of 34 

degi-ee  of  care  required  of 764 

cannot  submit  to  arbitration 1199 

when  and  when  not  a  competent  witness 1547 

J  ustice's  decision  that  he  is  a  lunatic  conclusive 1600 

evidence  that  one  is  a 1105,  1106,  1549 

M. 

MACHINES, 

are  not  tools,  and  not  exempt  from  execution 1674 

MAINTENANCE, 

defined 45 

agreements  for,  are  void 45 

MAKER, 

of  note,  effect  of  addition  of  signature  of  another,  after  note  signed  or 

delivered 366 

when  demand  of  payment  of,  necessary 416 

tender  by,  saves  interest  and  costs 416 

not  liable  to  drawee  or  endorser  for  costs 417 

release  of,  releases  subsequent  parties 1193 

See  Bills  of  Exchange,  &c. 

MALICIOUS  PROSECUTION, 

actions  for,  not  in  justice's  jurisdiction 5 

MANDATE, 

defined 100,  (2) 

responsibility  of  bailee  in  relation  to 102,  104,  (3,  4,  5),  105 

bailee  may  make  special  agi'eement  as  to  his  liability 102 

cannot  be  compelled  to  perform  a  promise  to  accept , 104 

nor  to  pay  damages  for  refusing  to  accept 104 

if  he  accepts,  his  liability  commences 104 

MANUFACTURER, 

Ms  lien 5S3,  598-601 

his  right  to  charge  interest  on  his  accounts 806 

See  LiBif. 
MANURE, 

when  real  and  when  personal  property 502,  1683 

straw  raised  on,  the  farm,  is  not 502 

MARKETS  OVERT, 

none  in  this  country 231 

MARRIAGE, 

contracts  in  restraint  of,  void 46 

in  consideration  of,  void  unless  in  writing 127,     (3) 

ante-nuptial,  to  support  a  child,  must  be  in  writing 138 

encouraged  by  the  policy  of  the  law 46 

effect  of,  of  an  unmavried  principal,  to  terminate  agency 173 

when  presumed  from  cohabitation 1119,  1492 

may  be  proved  by  hearsay ,  .   1499 

when  pleadable  in  bar  (formerly  abatement) ,  1079,  1080 
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MARRIED  WOMAN, 

rights,  powers  and  liabilities  of 31,  371-374,  742,  745,  1108-1120 

may  be  a  party  to  a  bill  or  note  given  in  her  business 371,  11 11 

not  given  an  accommodation  note 371,  1111 

sue  on  bills  or  notes  owned  by  her 373a,  1110 

make  contracts  in  her  separate  biisiness 371,  1111 

when  contracts  must  contain  charge  on  separate  estate 1111 

be  party  to  actions  for  wrongs 757,  764,  7ti5,  1110 

not  contract  with.husband 1111 

take  title  to  personal  property  from  him 1111 

pui'chase  goods  for  cash  or  on  credit 1111 

submit  to  arbitration 1111,  11119,  1200 

act  by  agent,  and  her  husband  may  be  such 153,  1111 

sue  for  injuries  to  her  servant,  and  is  liable  for  his  negligence 1111 

may  act  as  agent  or  attorney 153,     999 

be  agent  of  husband 372,  1118 

when  presumed  to  be,  and  when  not 1001,  1118 

one  supposing  herself  such,  but  not,  cannot  recover  for  her  services 297 

husband's  liability  for  her  contracts  before  marriage 755,  1111-1113 

after  mamage 1114-1117 

for  her  torts 1110,  1111 

for  her  necessaries 1114-1117,  1119 

effect  of  notice  not  to  trust  her 1115 

for  penalties  incurred  by 1114 

need  not  join  husband  as  plaintift' 745,  763,  1014,  1109,  1110,  1111 

if  infant,  must  appear  by  guardian 1115 

if  she  sues  with  husband,  must  show  wife's  interest  in  demand 745 

declarations  of,  when  not  evidence  against  husband : 1118 

admissions  of,  evidence  against  her 1517 

confession  of  judgment  for  her  debt,  may  be  made  by 1617 

judgment  against 1110 

in  usual  form  if  coveture  not  pleaded 1110 

when  one  is  presumed  to  be  a 1119 

when  a  man  is  estopped  from  denjdng  that  a  woman  is  his  wife 1497 

right  of,  to  punish  husband's  servant  or  apprentice 500,  note  7 

may  make  gifts  to,  and  receive  them  from  her  husband 586,  1111 

when  presumed  to  have  authority  to  appear  for  her  husband  in  a  cause,  1021 

complaint  against,  and  her  husband 1055 

husband  may  give  notice  not  to  trust 1115 

when  husband  may  recover  for  wife's  services 1111 

when,  and  husband  witnesses  for  and  against  each  other 1628 

See  Hdsband. 
MASTER  AND  SERVANT, 

master,  when  liable  for  servant's  purchases 75,  174-176a 

for  servant's  support 243 

for  servant's  labor,  though  agreement  not  entirely  performed. .  .272  -  275 
if  guilty  of  misconduct,  sei-vant  may  leave  and  recover  wages. .     274 

for  services  performed  for  servant,  without  master's  request 287 

for  injuries  committed  by  servant 177,  481-489a,  G31,  633,  766,  1111 

when  servant  was  intoxicated 485,  634a 

for  injuries  committed  by  those  necessarily  employed  by  servant. . .     488 

may  be  sued  with  servant  for  injui-ies  committed  by  servant. . .     485 

when  not  liable  to  servant  for  his  negligence,  or  that  of  fellow  servant,     489 

489oi 
action  by,  for  enticing  servant,  or  harboring  him,  or  injury  to  him,     498 

4  y  J  J    J.  X  J.  JL 

for  injuries  to  apprentices ^J^ 

maybe  brought  in  justice's  court 14 

may  sue  for  his  labor  on  an  imphed  contract ■  ■ . .  sO^ 

right  of,  or  of  his  wife  to  punish  servant • 500,  note  7 

when  not  hable  for  servant's  refusal  to  dehver  property b^  / 

when  he  may  pay  wages  to  his  minor  servant 30^ 

when  he  may  rescind  contract  for  service  of  servant ^4 

may  recover  of  servant  for  loss  by  his  misconduct 4»9 
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MASTER  AND  SERVANT  —  CoraiMraeci  ; 

servant  riable  to  his  master  for  damages  sustained  by  his  misconduct. . ,  489 
may  leave  master,  if  he  is  guilty  of  misconduct,  and  recover  his 

wages 274 

be  sued  jointly  with  master  in  actions  for  misconduct 485 

when  personally  liable  for  his  contracts 170 

may  recover  for  work  and  labor,  where  contract  is  unperformed  by 

reason  of  sickness 272,  273 

or  if  a  minor 273 

not  responsible  for  negligence  of  those  necessaj'ily  employed  by  him,  488 

when  master  liable  to,  for  negligence,  or  that  of  a  co-servant 489(i 

degree  of  skill  required  of. 683 

when  actions  against,  by  master,  should  be  on  implied  contract 683 

j                       when  for  the  wrong 683 

MECHANIC'S  LIEN, 

upon  article  manufactured 593.  598  -  601 

MEMBER  OF  CONGRESS, 

privileged  from  arrest 949 

MEMBER  OF  LEGISLATURE, 

privileged  from  arrest 949 

may,  or  may  not,  act  as  justice 2 

MEMORANDUM, 

when  and  how  witness  may  use  a 1452,  1576 

under  statute  of  frauds.    See  Frauds,  Statute  of  ;  Note  ok  Memorandum. 

MENAGERIE, 

owner  of,  to  give  notice  of  its  approach 495a 

MERCHANT, 

when  he  may  charge  interest  on  open  accounts 806 

MERGER, 

of  prior  negotiations  by  execution  of  contract 109a 

of  a  secui'ity  in  one  of  higher  order,  and  illustrative  cases 1123 

of  partnership  debt,  by  bond  of  one  partner 11 23 

of  note,  by  new  one  with  new  sureties 1123 

of  a  debt,  by  a  judgment 1123,  1165 

by  judgment  against  part  of  joint  debtors 1165 

none,  if  new  security  taken  as  collateral 1124 

MILITIA, 

when  privileged  from  arrest 949 

(See  Laws  of  1870,  chap.  80,  §  257.) 
MILK-POT, 

when  exempt  from  execution 1670 

MILL-DAM.     See  Dams. 

MILL-SAW, 

not  exempt,  as  a  tool,  from  execution 1674 

MINERAL  WATER  BOTTLES, 

search  wan-ants  for 668a 

MINISTERS, 

foreign,  piivileged  from  arrest 949 

MINOR.    See  Infant. 

MISDEMEANORS, 

certain  may  be  compromised 39 

MISJOINDER, 

of  parties,  when  a  defense  to  an  action 754,  760,    772 

of  causes  of  action,  not  error  if  no  objection  is  made 773,  1026 
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MISNOMER, 

foi-meiiy  pleadable  in  abatement,  now  in  bar 1075,  1081 

MISREPRESENTATION, 

when  a  fraud ^g        ^g 

must  be  of  a  fact,  not  as  to  the  law .'      78 

when  made  inadvei-tently,  or  utterer  supposed  it  true 78,  264,  (2),     681 

^ee  Fraud. 

MISTAKE, 

action  for  money  paid  by 307,  (2,  5),    309 

made  by  arbitrators  not  relievable  in  justices'  courts 1202 

promise  to  correct  it,  void 1216 

in  entering-  verdict,  amendable 1754 

action  lies  for  property  taken  or  detained  by,  without  wrongful  intention,     565 

of  fact,  what  is 3(17,      (2) 

of  law,  what  is 307,      (2) 

MONEY, 

what  may  be  made  a  tender 1246-1250 

may  be  levied  on  by  execution  and  returned  as  so  much  collected 1679 

bank  bills,  may  be  levied  on  and  sold 1679 

had  and  received  for  plaintiif,  action  for 305  -  317 

cases  where  contract  to  pay  is  implied,  on  its  receipt  by  agents,  at- 

toi-neys,  officers,  &o 306  -  309 

in  case  of  mistake  or  deceit 309 

where  consideration  fails 310 

upon  a  rescinded  agreement 311 

where  received  under  void  authority 312 

received  by  extortion,  imposition,  &c 313 

by  embezzlement,  theft  or  cheating  at  play 314 

upon  a  judgment  or  decree  afterward  reversed  for  eiTor 315 

upon  a  contract  void  in  law 316 

non-negotiable  note  is  evidenced  of 359 

when  negotiable  bill  or  note  is  evidence  of 477 

Ues  for  property  received  as   money,  or  when  its  sale  may  be  pre- 
sumed   305 

wrongfully  taken  and  sold 306 

interest  recoverable  in  actions  for 804 

against  one  who  has  fraudulently  received  plaintiff's  money 330 

lent  to  defendant,  action  for 331  -  334 

must  be  an  actual  loan  of  money,  or  its  equivalent 331 

due-bill,  or  I.  0.  U.,  evidence  of 332 

also  lost  note 332 

when  bill  or  note  is  evidence  of 477 

as  to  loan  of  public  stocks 331 

must  be  to  defendant,  or  to  some  one  at  his  reqiiest 331 

not  inferred  merely  from  delivery  of  money 331 

presumption  when  parent  advances  money  to  a  child 331 

when  a  loan  is,  and  is  not  presumed 331,  332 

when  secured  by  a  pledge,  may  be  recovered 333 

by  a  mortgage,  no  implied  covenant  to  pay  in  absence  of  agree- 
ment   333 

for  an  illegal  purpose  cannot  be  recovered 333a 

mere  knowledge  of  purpose  insufficient ;  must  be  part  of  con- 
tract that  it  shall  be  so  used 333a 

interest  is  recoverable  in  actions  for 804 

paid  for  defendant,  action  for 317  -  331 

when  it  hes 317,  320 

must  be  money  or  its  equivalent  expended  for  defendant  at  his  re- 
quest, express  or  implied 317,  319,  320 

illustrative  cases 320 

giving-  bond  by  surety  not  enough 319 

nor  exchange  of  notes 322 

nor  imprisonment  in  execution 319 
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MONEY—  Continued  : 

Ids  promissory  note  is  enough 319 

conveyance  of  laud  is  enough 319 

amount  of  recovery  for 318,  319 

interest  is  recoverable  on 318 

as  between  co-sureties 324 

by  one's  surety 317-322,  324 

by  endorsee  on  judgment  against  him 322 

not  in  joint  action  against  separate  endorsers 322 

prior  endorsers  cannot  recover  against  subsequent  ones 322 

foreign  coin  is  money 331 

endorsee  may  sue  for,  as  often  as  he  makes  payments 322 

on  contract  under  the  statute  of  frauds,  where  the  other  party  is  in  default,  ^  323 

party  in  default  cannot  recover  for  money  he  has  paid 323 

by  a  joint  debtor 324-327 

not  where  the  claim  is  for  a  tort , 324 

in  cases  of  negligence  of  their  sei'\'ants 324 

on  a  merely  equitable  claim 325 

where  third  person  has  paid  the  money  at  the  request  of  one  joint- 
debtor,  or  that  of  their  agent 325 

when  one  agent  is  imposed  upon  cannot  recover  against  his  co- 
agent  325 

paid  on  an  award  where  he  alone  consented  to  submit  to 326 

to  defendant,  under  a  mistake  of  facts 327 

for  necessaries  furnished  one  whom  defendant  is  obliged  to  maintain 328 

not  a-defense  that  defendant  lost  the  benefit  of  the  payment 329 

not  recoverable  when  on  an  illegal  transaction 330 

mere  knowledge  not  enough  ;  must  be  intended  to  be  so  used 330 

against  One  who  has  fraudulently  received  plaintiflT's  money 330 

who  has  prevented  plaintiff'  from  accomplishing  the  object  for  which 

he  has  expended  his  money 330a 

by  drawee  against  drawer  of  bill 409 

acceptoi-  against  drawer 418 

not  by  officer  against  defendant  in  execution  for  money  paid  by  him  for 

defendant's  escape 694 

statute  of  limitations  in  suits,  by  endorsee  or  payee  .  .' 740,  1176 

fe3,  also,  supra,  "had  and  received." 

MONTH, 

in  computing  time  on  a  bill  or  note,  is  a  calendar  month 428 

in  computation  of  interest,  how  considered 808 

See  Time. 

MORAL  OBLIGATION, 

when  a  sufficient  consideration  for  a  promise 25,  115,  123 

MORTGAGE, 

does  not  imply  a  personal  debt 333 

of  real  property,  tender  upon  destroys  lien,  but  not  the  debt 1250 

of  personal  property.    See  Personal  Mortgage. 

MORTGAGEES, 

rights  of 613-616 

bona  fide  and  before  actual  levy,  hold 675 

See  Personal  Mortgage. 
MORTGAGOR, 

cannot  pledge  goods  or  impose  lien  on  mortgaged  property  to  prejudice 

of  mortgagee 613 

See  Personal  Mortgage. 
MOTHER, 

when  liable  for  child's  support 243,  304 

See  Parent  and  Child. 
MUTUAL  ACCOUNTS.    See  Accounts. 

MUTUAL  PROMISES, 

when  they  are  a  good  consideration  for  agreements 29,  113,  114 

for  an  accord 1225 
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N. 
NAMES, 

of  parties,  rules  in  i-elation  to j088 

two,  vai-ying-  in  sound,  &c.,  are  different ' .'.' " ' "  ]] 1088 

one  may  be  sued  by  the  name  he  used  in  dealing  with't'he  plaintiff 1088 

junior  is  no  part  of,  except  there  is  father  and  son 1088 

misnomer  of,  pleadable  in  abatement  (now  in  bar) 1075    1082 

NAVIGABLE  STREAMS, 

obstmction  of,  a  nuisance kkg 

NECESSARIES, 

idiots  and  lunatics-  liable  for,  upon  implied  contract 34 

infants  liable  for '  "  j^43    j  jqq 

may  make  a^-eements  for,  but  not  to  fix  the  price ..".'.'.".".'....'  1100 

where  live  with  parents  or  guardian 1100 

what  aj-e,  and  Ulustrative  cases ....."   1100 

parent  and  g^uai-dian  in  general  not  liable  for,  when  purchased  hj  infant,  1100 

husband,  parent  and  master  liable  for 243,  1114,  1117 

one  is  liable  for,  who  lives  with  woman  not  his  wife '. '  1119 

furnished  a  bastard ]\  ...'.'..     244 

NEGLECT, 

degrees  of,  defined 101 

private  stealth  is  presumptive  evidence  of  ordinai-y '.     103 

gi'oss,  when  one  cannot  contract  against 106a 

responsibility  of  bailees  for 102,  I06a 

is  a  question  of  fact  107 

master  liable  for  injury  by  his  sei-vant's 481-495,  631,  '633,     766 

iSee  Negugbnce, 
NEGLIGENCE, 

a<:tions  for,  generally 481-495,  631-687,     766 

are  in  justice's  jurisdiction 7,    48I 

lies,  though  the  injury  was  slight 483 

assault  and  battery  are  not 7,    431 

where  the  injui-ed  party  contributed  to  the 482,  524,  633,     635 

may  be  by  the  defendant,  or  his  servant,  or  by  a  corporation. .  .481-495,     631 

633,  766,  1111 

where  plaintiff  is  an  infant,  degree  of  care  required 482,    634 

or  lame,  sick,  aged  or  a  woman 482,     634 

plaintiff  must  show 484 

when  presumption  of,  is  raised 484 

where  servant  was  intoxicated 485,  634ct 

where,  is  by  those  necessarily  employed  by  servant 488 

servant  not  responsible  for  their  negligence 488 

when  master  and  servant  liable  to  each  other  for 489,  489a 

master  liable  to  servant  for  negligence  of  a  co-sem^ant 489a 

in  passing  and  repassing  and  traveling  on  the  highway 490—  493 

with  no  intention  to  injure,  but  in  violation  of  law 493 

placing  obstructions  in  highways 493 

in  keeping  and  care  of  animals 494  -  497 

See  Animals. 

inim-ies  by,  to  one's  wife,  child  or  sei-vant 498 

where  buildings  buraed  were  erected  in  an  exposed  situation 524 

or  delay  in  forwarding  property,  not  a  conversion 625 

to  deliver  may  be  a  conversion 625 

liability  of  turnpike  and  railroad  companies  for 105,  634,  634a 

degree  of  care  to  be  used  by  them 482,     634 

in  use  of  canal  boats  and  other  vessels 635 

in  the  use  of  one's  property,  so  that  neighbor  is  injured 636 

official,  whether  justice  has  jurisdiction  of 680 

when  public  officers  liable  for 684 

in  an  attorney,  agent,  physician,  &c 290,     683 

of  married  woman's  servant,  she  is  liable  for 1111 

one  tenant  in  common  or  joint  tenant  not  liable  for,  to  the  other 620 


1214  Index. 

NEGLIGENCE—  Contmuea: 

complaint  for,  what  to  aver 1048 

when  statute  of  limitations  begins  to  run  against  attorneys 1178a 

question  is  one  of  fact 107 

^ee  Neglect. 
NEGOTIABLE  PAPER, 

title  to,  stolen 231 

demand  of  acceptance  and  payment  and  notice  of  dishonor  necessary 

only  on 445a 

See  Bills  of  Exchange,  &c. 
NEGLIGENT  ESCAPE, 

what  is  a 691 

liabUity  of  officer  for 684 

NEW  TRIAL, 

justice  cannot  order 1608 

in  the  appellate  coui-t 1735,  (3008-3073) 

ordered  by  the  county  court 1735,  (3064, 3065) 

NEXT  FRIEND.     See  Guakdiait. 

NON-JOINDER, 

of  parties,  how  taken  advantage  of. 753,  759,     772 

NON-RESIDENTS, 

where  suits  by  and  against,  to  be  brought 2,    823 

what  are  their  "  last  places  of  residence  " 972 

NONSUIT, 

when  judgment  of,  may  be  rendered 70,  988,  1235,  1360-1364,  1409,  1620 

shall  not  be  rendered 988a,  989,  1004,  1018,  1354,  1354a,  13S0 

judgment  of,  rendered,  when  demand  was  brought  for  prosecution  and 

plaintiii  does  not  appear  for  examination 70 

if  plaintiff  fails  to  appear,  on  return  of  process,  or  on  adjom-nment. .     988 

1360,  1409,  1620 

when  failure  may  be  excused 988a,     989 

may  be  rendered  after  payment  of  money  into  court 1235 

if  plaintiff'  discontinue  or  withdraws 1300,  1620 

if  plaintiff  is  nonsuited  on  the  trial 1360,  1620 

if  plaintiff  does  not  appear  on  coming  in  of  jury 1360,  1409,  1620 

if  plaintiff  elects  to  submit  to 1361,  1409 

if  the  evidence  is  insufficient 1362 

rule  in  such  cases 1362 

to  be  entered  forthwith,  with  costs 1363,  1625 

amount  of  costs 1G34 

if  no  costs,  no  appeal  lies 1646 

cannot  be  granted  by  justice  after  cause  is  submitted  to  juiy 1409 

judgment  of,  not  to  be  rendered  unless  defendant  appears,  or  his  appear- 
ance is  waived 1018 

not  because  process  issued  without  guardian  for  infant  plaintiff, 

unless  pleaded  in  answer 1004 

not  because  of  justice's  relationship  cause  should  be  dismissed 1354 

not  because  venire  not  returned 13S0 

plaintiff  must  submit  to,  before  verdict  or  cause  is  submitted- to  justice,  1354a 

1409 

if  afterward  judgment  is  a  bar  though  called  a  nonsuit 1354ai 

if  motion  for,  improperly  denied,  the  eiTOr  is  cured  if  the  defect  is  after- 
ward supplied 1362 

should  be  granted  only  in  plain  cases 13G2 

cannot  be  prevented  by  defendant  by  his  waiving  costs 1362 

judgment  of,  is  not  a  bar  to  another  action 1163,  1622 

is  a  bar  when  rendered  after  submission  of  cause 1354a 

NOTARY  PUBLIC, 

may  present  bills  or  notes  for  acceptance  and  payment,  and  protest  for 

dishonor 422 

he  may  give  a  certificate  thereof,  or  be  sworn  as  a  witness >■    422 
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NOTARY  VVBLIG— Continued: 

cannot  delegate  his  authority  to  another 422 

need  not  maJie  presentment,  &c. ;  any  one  else  may 429 

NOTE  OR  MEMORANDUM, 

under  statute  of  frauds 90,  91,  127a; 

what  it  must  state 90,  127a 

must  embrace  the  whole  agi'eement 90 

by  whom  signed,  and  where  and  how 90,  91,  127a 

may  be  by  an  auctioneer,  and  when 91 

/See  Frauds,  Statute  of. 
NOTE, 

promissory.     See  Bills  op  Exchange,  &c. 

NOTICE, 

to  plaintiff  to  attend  as  a  witness,  in  ease  of  demand  brong-ht  for  prosecu- 
tion    71 

time  of,  how  computed 71 

to  agent,  when  notice  to  principal 159 

to  terminate  lease 339 

of  presentation  and  non-payment  of  bill  or  note ....  410-416,  421-125,  429  -  448 
/See  Bills  op  Exchauge,  &o. 

to  remove  nuisance,  when  necessary  before  action 497 

of  revocation  of  license 507 

luider  statute  relative  to  division  fences 527,  529 

to  be  given  by  innkeeper  for  his  having  provided  a  safe,  and  of  his 

charges,  &c 595 

of  sale  of  pledged  property 618 

certain,  may  be  drawn  by  justice,  and  charged  for 871 

to  be  given  by  constable  of  defendant's  arrest  on  order  of  ari-est 853,  944 

of  resale,  where  vendor  does  not  accept  and  pay  for  goods 1042 

to  be  given  by  parent,  or  payment  to  minor  for  his  wages  is  good 1101 

may  be  given  by  a  husband  not  to  trust  his  wife 1115 

of  time  and  place  of  healing  of  arbitration 1208 

none  necessary  of  when  award  is  to  be  made 1208 

of  application  for  a  conimission 1334-1388 

for  a  venire,  when  necessary 1 375 

to  produce  papers,  in  order  to  admit  parol  evidence  of  their  contents,  1479-1483 

its  form  and  contents 1479 

need  be  given  but  once  in  the  action 1480 

not  necessary  where  the  party  knows  it  will  be  in  question 1481 

proof  of  service  of 1481 

at  what  time  to  be  given 1482 

of  sale  on  execution-     See  Execution. 

NUISANCE, 

remedy  for  injuries  sustained  from 497,  497a,  556 

who  liable  for 497,  497a 

right  to  sue  for,  or  to  abate  not  barred  by  time 5.')5,  557 

in  oi'der  to  furnish  right  of  action,  it  must  be  a  private  one 556 

or  the  plaintiff  sustain  special  damage 556 

obstructions  of  highways  and  navigable  streams  are 556 

statute  i-elative  to  highways,  does  not  affect  the  right  to  abate 557 

when  authorized  by  the  legislature 556 

cannot  be  a  public  nuisance  ;  may  be  private .' 555,  556 

acts  calculated  to  breed  a  pestilence  are 557 

any  one  may  abate  a  public 557 

abatement  of,  does  not  affect  light  to  damages  therefor 557 

when  notice  to  remove  necessaiy  before  commencing  action 497 

NURSERY, 

when  growing  trees  and  plants  in,  are  real,  and  when  personal  property,     f'02 

1682,  1683 
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0. 

OATH, 

how  administered 1551 

■who  may  administer 1051 

necessity  for  in  applications  for  adjournment 1290,  1291-1293,  1294,  1206 

1301,  1304 

on  applications  for  a  commission 1333,  1334,  1337 

on  challenge  of  a  juror 1501 

jurors 1397 

■witnesses 1399 

interpreters 1569 

constable  on  retiring-  -with  a  jury 1410 

may  be  waived  and  eiFect  of 1410,  1412 

statutory  form  need  not  be  Hterally  followed 1411 

provisions  concerning  manner  of  administering 1551 

any  foi"m  elected  by  the  witness  is  binding 1552 

manner  of  determining  the  form  to  be  administered 1551,  1553 

where  it  is  administered  on  some  secular  book  by  mistake 1552 

to  prove  the  necessity  of  admitting  secondary  evidence 1484 

OBJECTION  TO  ILLEGAL  EVIDENCE, 

how  and  when  made 1594 

when  it  is  admissible  for  some  purposes  or  against  some  parties 1594 

OBLIGATIONS, 

colore  officii,  void 45a! 

OBLIGEE, 

who  is  a 716 

OBLIGOR, 

who  is  a 716 

hability  of,  on  adjoui-nment  bond 1310 

OFFER, 

defendent  may  make  for  judgment 1230 

proceedings  and  practice  thereon 1230 

See  Tender. 

of  evidence,  when  it  should  show  its  materiality 1594 

admissible  for  some  purposes,  or  against  some  parties,  how  made. .  1594 

containing  any  matter  not  legal,  whole  may  be  rejected 1594 

OFFICER, 

bonds,  colore  officii  taken  by,  are  void 45a 

agreement  by,  to  neglect  his  duty,  is  void 49 

liability  of,  as  bailee  of  goods  taken  under  legal  process 104,  (11) 

who  to  act  when  powers  conferi'ed  on  several 155 

may  make  certain  contracts 220 

how  to  be  named  as  party  in  suits  against  him 220,  746 

may  sue  for  his  fees,  and  whom  to  sue 294 

liable  for  moneys  had  and  received 307,  (6) 

imphed  license  to,  to  enter  on  lands  to  serve  process 512 

may  maintain  actions  for  goods,  or  injury  to  goods  levied  on. . .  508,  572,  573 

evidence  in  actions  by  or  against 568,  572,  573,  658 

deputy  cannot  sue  in  his  own  name 572 

may  take  receipt  for  property  levied  on 575 

receiptor  is  officer's  agent  or  servant 575 

is  liable  for  an  unlawful  levy 625,  659 

not  if  he  levies  on  the  property  described  in  the  writ 625 

where  he  acts  without  jurisdiction 653,  655,  656,  659,  667 

where  he  levies  on  stranger's  goods  mixed  with  the  defendant's 659 

for  exceeding  his  authority 670,  671 

for  levying  on  goods  of  a  third  person 671 

for  neglect  of  duty 684 

protected  by  process  regular  on  its  face 653, 
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ministerial,  when  pi-otected  by  his  process 658,  664,  666,  1722 

even  wkeri  he  knows  its  invalidity 658 

is  not  bound  in  such  case  to  serve  it 658 

not  protected  when  the  defect  appears  on  its  face 658,  666,    667 

is  bound  to  sei-ve  process  when  there  is  only  iiTegTilarity  in  it,  not 

.  aflfecting-  the  jurisdiction •. 658 

rights  of,  on  executing  a  search  wai-rant 6G9 

judicial,  not  liable  for  errors  of  law CGO,  662,     697 

whether  for  misconduct  and  corruption 697 

when  liable  for  false  information 698 

not  for  acta  in  the  scope  of  his  duty 698 

rule  where  jurisdiction  depends  on  facts  he  is  bound  to  ascertain 

and  settle GGl,     662 

acts  of,  void  for  irregularity 6G3  -  609 

is  bound  to  know  whether  process  is  issued  by  one  having  jurisdiction,     6G7 

may  demand  assistance  in  serving  process 672 

rules  relative  to 672 

to  overcome  resistance,  and  upon  whom  he  may  call 957 

cannot  levy  nor  sell  on  execution  after  return  day G75,1700fls 

negligence  of,  whether  action  for,  in  justice's  jurisdiction 680 

liable  for  false  return  of  process 684,  695,     696 

proof  by,  in  action  for  retura  of  no  goods 696 

arrest  by,  and  how  made 685 

powers  of,  in  serving  process CS6  -  691 

regular,  need  not  show  his  process 686 

right  of,  to  enter  dwelling  to  sei-ve  process  or  to  make  arrest. .  .G87-691,     941 

951,     952 

liable  for  abuse  of  process 684,  1272 

for  a  voluntai-y  escape 034,     693 

defense  in  such  an  action'. G02,  693a 

damages 693 

cannot  recover  of  defendant  money  paid  for 694 

may  retake  prisoner  after  a  negligent  escape 691,     952 

justice  liable  if  affidavit  for  warrant  defective 847 

return  of,  of  sei-vice  of  process,  when  it  may  be  contradicted S36,     937 

of  legislature,  militia,  canals,  and  of  coui-ts,  privileged  from  arrest 949,  (4) 

not  liable  for  arrest  of  a  privileged  person,  unless  he  acts  mahciously,    954 
need  not  be  actually  present  at  an  an-est,  if  he  is  in  good  faith  engaged 

in  it 953 

how  to  confine  one  ari'ested 955 

when  statute  of  limitations  begins  to  run  in  favor  of,  for  omission  of  duty,  1176 

in  actions  against  constable 1727 

pleading  by,  in  actions  against 1271,  1273 

return  of,  prima  facie  evidence,  even  against  third  persons 1376 

when  the  regularity  of  official  acts  of,  presumed 1441,  1487-1490 

in  case  of  inferior  judicial 1489 

reputation  and  official  acts  of,  priina  facie  evidence  of  official  character,  1472 

1486 

damages  against,  in  action  for  not  returning  execution 794 

when  insolvency  a  defense 794 

in  action  by,  for  property  levied  on 794 

interest,  when  recoverable 804 

may  bring  action  against  defendant  for  removing  his  goods  to  another 

county  after  issuing  of  execution 1694 

liable  if  he  sells  on  junior  execution 1709 

cannot  purchase  on  sales  by  him  on  execution 1702 

See  Constable,  Shbbiff,  Action,  Limitations. 

OFFICES, 

agreements  for  buying  and  selling,  void 45,  394,    395 

OFFICIAL  CERTIFICATES, 

when  evidence ,« 1456 

77 
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OyU'lClAl,  RETURN,  ' 

a  mininterial  act 697 

officer  liable  for  nog-lcct  in  relation  to 607 

when  for  imperfect  information 698 

liable  for  false  return C84,  £95,  696 

efTectof,  as  evidence ' 936,  937,  1376 

OMISSION  OP  DUTY, 

■when  statute  of  limitations  begins  to  run  in  cases  of. 1176 

OPEN  ACCOUNTS, 

when  interest  recoverable  on 806 

OPINION, 

of  a  witness,  what  it  is,  and  when  it  may  be  given 1577,  1578 

See  Evidence,  Wits^ess,  &c. 

ORDER  OF  ARREST, 

substitute  for  wan-ant 836 

must  issue  with  summons 837 

in  what  cases  granted C37 

for  what  causes  granted 838 

for  an  injuiy  to  property ' 840 

for  misconduct  or  neglect  in  office , 841 

against  public  officers 841 

against  persons  in  professional  employment 841 

in  cases  of  fraud  or  deceit 842 

against  judiciaiy  debtors 843 

who  are  such,  examples , 843 

clear  case  must  be  shown  to  authoiize  granting ,. 844 

when  should  not  be  granted,  examples 844 

not  to  be  granted  where  several  causes  joined,  unless  defendant  hable 

to  arrest  on  all 844 

constructive  fratid,  not  ground  for  granting 844 

plaintifl'  must  show  grounds  for,  by  affidavit 845 

affida^dt  for,  contents  and  form 843  -  850 

justice  cannot  grant  on  his  own  knowledge 845 

affidavit  for,  when  on  infonnation,  sources  of  information  must  be  given,  847 

justice  must  require  undertaking  before  granting 851 

undertaking  on  obtaining,  requirements  and  form  of 851,  852 

sureties  in  undertaking  must  be  residents  and  householders  or  free- 
holders    851 

plaintiif  need  not  sign  undertaking 851 

justice  must  approve  undertaking 851 

must  be  subsciibed  by  justice 852 

must  be  endorsed  on  or  attached  to  summons 853 

contents  and  form  of 833 

constable  must  execute  at  time  of  serving  summons 854 

if  justice  absent,  defendant  must  be  taken  before  another  justice  of  same 

town 854 

constable  must  make  written  return  to 855 

-plaintiff  must  appear  when  notified,  within  one  hour 855 

arrest  on,  plaintiff  must  be  notified  of 853 

when  executed,  plaintiff  cannot  recover  upon  a  default 859 

cannot  enter  judgment  on  in  favor  of  plaintiff  unless  he  be  present  .....  946 

service  and  return  of 943 

defendant,  when  taken  before  another  justice 943 

when  constable  must  notify  plaintiff  of  arrest 943 

constable  must  deliver  order  with,  to  justice 943 

what  return  must  state 943 

plaintiff  must  appear  within  one  hour,  if  notified 943 

defendant  to  be  kept  in  custody 945 

defendant  not  be  detained  more  than  twelve  hours  when 943 

plaintiff  notified  failing  to  appear  to  be  nonsuited 945 

form  of  return ,  . , , ,  ■  > i , ■,,, ,  , . . ,  , 947 
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ORDINARY  DILIGENCE, 

defined 165 

ORDUNTARY  NEGLECT.     *S'ee  Neglect. 

ORIGINAL  JURISDICTION, 

detiaed 648,    649 

OVERSEERS  OP  THE  POOR, 

when  liable  for  services  performed  for  the  poor 288 

OWNER, 

of  personal  property,  who  is 564 

general  property  in  it,  is  in  him 564 

possession  presumed  to  attach  to  his  title 504,     570 

absolute,  or  special,  or  quahfied  only  to  sue  for  property.  .564,  568,  570,     572 

e^ddence  by  or  against  purchaser  on  execution 574 

quahfied,  in  suit  by,  when  title  in  third  person  can  be  shown 571 

evidence  in  actions  by  or  against 571  -  574 

when  he  loses  title,  by  suing  for  price 533 

or  by  i-ecovering  satisfaction  for  goods 583 

may  sell  goods  in  hands  of  a  third  person,  before  their  conversion 628 

Ms  rights  to  use  his  property 636 

of  animals : 

care  to  be  used  by  him 494 

liable  if  he  knew  they  were  vicious 494,     495 

to  give  notice  of  approach  of  vvild 49505 

liaijle  for  injuries  by  them  on  lands  of  others L2G,  533,  535  -  542 

not  if  they  escape  through  the  other's  defective  fence* 526,     527 

(44),  527a,  534,     539 

canaot  pasture  them  in  the  highway 538 

fish  in  a  private  pond,  may  sue  for  fishing  therein 545,  546,  546«( 

may  be,  of  cats,  dogs,  oysters,  and  -svild  animals 563,     638 

Gue  for  injuries  to  them 638 

of  dig,  who  is,  to  be  liable  for  injuries  committed  by  it 642 

of  real  property : 

has  a  right  to  use  it  in  its  natural  state,  and  protected  by  adjacent 

son 525 

what  the  owner  of  adjacent  land  may  do  with  his 525 

when  landlord  liable  to  adjacent  owner  for  neglect  to  repair 525 

riiles  as  to  division  fences 527  -  532 

rights  of,  in  water  running  through  his  land 549  -  561 

rule  as  to  surface  water 554 

may  fill  up  wet  places  on  his  own  land 554 

use  of  water  for  twenty  years,  implies  a  grant 554,     559 

rights  of  in  a  spring  on  adjacent  land 558 

may  cut  off  imderground  current  or  spring 558as 

must  so  use  it  so  as  not  to  injm-e  his  neighbor  . , 636 

may  obstruct  his  neighbor's  lights 561 

OYSTERS, 

law  for  preservation  of 546a 

one  may  have  property  in 563 

P. 

PARDON, 

formerly  restored  competency  as  a  witness,  to  a  felon 1554 

not  now  necessary 1554 

PARENT, 

when  father  liable  for  the  support  of  his  child 243,  1100 

or  of  those  who  are  members  of  his  family 243 

liable  for  services  performed  for  his  child 287 

liable  for  supijort  of  bastard  child 2;4,     803 

compelled,  to  support  pauper  child 304 
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PARENT  —  Cmtwued : 

child  to  support  pauper  parent 304 

no  implied  agreement  binding  him  to  do  so 804 

entitled  to  the  services  of  his  child 30J 

when  payment  to  child  therefor  is  good Ii02,  1101 

may  bi-ing  actions  for  injuries  to,  or  enticing  child  away 498,  499,  500 

right  of,  to  inflict  corporal  punishment  on  child COO,  note  7 

may  make  gift  to  infant  child 586 

power  of  revocation  of 586 

when  he  sells  child's  property  and  receives  other  property  for  it ,. .  1096 

not  liable,  in  general,  for  necessaries  purchased  by  child 1100 

may  authorize  minor  child  to  receive  his  wages 1101 

PAROL  ACCEPTANCE, 

of  abill,  invalid 352 

PAROL  AGREEMENT.    See  Contract. 

PAROL  EVIDENCE, 

to  prove  usury  in  written  contract 58 

to  show  a  verbal  condition  in  a  subscription 126 

of  agent's  authority 154 

when,  to  show  a  warranty  where  there  is  a  writing 263 

not  admissible  to  modify  or  alter  a  written  agreement,  or  its  lega,l  effect,     365 

420,  1120,  1525 
is  admissible,  when  writing  operates  as  a  fraud  upon  third  parties,  1525 

is  admissible  when 1525 

to  prove  fraud,  though  contract  in  writing 645 

of  a  written 'promise,  which  is  lost,  of  a  renewal  of  a  debt  under  statute 

of  limitations 735a 

of  lost  or  destroyed  papers.     iSee  Lost,   &c.,   IssTBDiiBifT,   Evidence, 

CONTKACT. 

PARTICULARS, 

of  demand,  how  obtained 1023,      (7) 

cannot  be  reqiiired  on  application  for  adjournment 1289 

PARTIES  TO  ACTIOIiS, 

on  contract 743-757 

aU  pei-sons  interested  should  sue  and  be  sued 745,  747 

very  numerous,  one  may  sue  for  all 747 

infants,  married  women,  lunatics,  &c 742,  743 

consignees,  holders  of  bills  of  lading,  carider,  banks 743(i 

assignees 743a 

assignee  of  one  partner  and  the  other  partner 744 

husband  and  wife 745 

coi-porations 746 

certain  town  and  county  officers 220,  745 

dormant  partners 185,  747,  826 

non-i-esident  joint  debtors 747 

survivors  of  joint  debtors 748,  749 

revoking  submission  to  arbitration  liable  to  action  for 1199 

where  the  party  in  default  is  dead 750 

not  in  justice's  jurisdiction 750 

when  by  one  partner  against  the  rest  of  the  firm 210,  479,  751 

where  contract  is  joint  and  several 752,  756 

joint 753,  756 

too  many  defendants 754,  772 

husband  and  wife 755,  1113 

parties  to  a  note  or  obligation 448,  450,  756,  771  & 

when  principal  and  surety  can  be  joined  as  defendants 756 

constable  and  his  surety 771& 

one  cannot  be  plaintiff  and  defendant  in  the  same  suit 7G7a 

I'eli'^ioiis  society  cannot  sue  a  ti-ustee 767ai 

agent  cannot  sue  in  his  own  name  on  commercial  paper ,  399 
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PARTIES  TO  ACTIONS— Continued: 

plaintiflf  in  action  on  constable's  bond 17-'>7a 

for  wi-ongs .'..!  706,  767,'757-7(!7a 

aU  persons  may  be,  and  coi-porations 757      704 

in  general,  by  pereon  whose  legal  interest  is  affected ...'.".'. '.'.".'.' . . . .'    758 

when  by  infant,  and  when  by  guardian 758 

oflScer,  not  by  a  deputy ,     758 

bailee ....'....."'.."'     758 

by  joint  owners ' 759,     772 

misjoinder  of. 7t50,  765,' 707^     772 

whe:^  by  personal  representatives  of  deceased ; 762 

against  them,  not  in  justice's  jurisdiction 702 

by  sm-vivoi-s 761 

to  property  of  man-ied  woman 703 

all  persons  contributing  to  are  liable  as  principals 764,     765 

when  infants,  married  women,  lunatics,  &c.,  are  and  are  not 

liable 764,    765 

rule  as  to  subsequent  ratification  or  assent  to 765 

one  indemnifying  officer  liable 765 

when  party  or  his  attorney  liable 670,  671,     765 

guilt  of  a  co-trespasser  affects  the  others 765 

master  liable  for  servant's 766 

client  for  attorney's 766 

principal  for  sub-agents 766 

corporation  for  its  agent's 766 

against  joint  wrong-doers 765,  767,     772 

what  causes  of  action  for  may  be  assigned 743a 

appearance  of 988-1022 

See  Appbabance,  Infants,  Lunatics,  &c. 

though  a  constable,  party  cannot  execute  an  execution 1651 

when  competent  as  witnesses 1555a,  1557,  1558 

if  called  by  opposite  party,  may  be  contradicted 1557,  1589 

may  be  impeached 1586 

not  when  caUed  by  opposite  party 1586 

PARTITION  FENCES, 

niles  concerning 527  -  539 

when  determined  by  prescription 531 

defective,  defense  to  action  for  injuides  by  cattle,  526,  527,  (44),  527o,  534,    539 
iSee  Animals,  Fences. 

PARTNERS  AND  PARTNERSHIP, 

what  are 178,  179,  181 

what  are  not 179,  182,  183 

general  and  spec^l,  defined 184 

dissolution  of,  terminates  agency 173 

contracts  in  scope  of  the  partnership  are  binding 177 

when  such  as  to  third  persons,  though  not  so  in  fact 178  - 181 

manner  in  which  partners  may  contribute  to  the  business 181,  182 

a  community  of  profit  and  loss  essential 181  - 184 

presumption,  in  absence  of  proof,  is  that  partners  share  profit  and  loss 

equally 181 

working  form  on  shares  does  not  constitute  relationship  of. 183 

liable  for  negligence  of  a  copartner 177 

of  servants 177 

each  liable  for  all  the  debts  of  the  firm 186,  194,  195 

even  though  creditor  did  not  know  of  the  firm 194 

when  liability  may  be  terminated 186 

how  long  relationship  of,  continues 184 

liability  of  infant  partner 186 

dormant  partners,  who  are 185 

their  liability 185 

no  notice  necessai-y  of  their  retirements  from  the  firm 195 

parties  in  actions  by  or  against 185,  747,  826 
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PARTNERS  AND  PARTNERSHIP  — CoraimwefZ: 

actions  "by  and  against,  whether  brought  in  individual  names,  or  firm 

name 826,  1088 

limited  and  special  partnership,  how  formed  under  the  statute 187-192 

liability  of  partner,  if  statute  is  not  followed 187,     191 

how  business  to  be  conducted 187 

to  what  it  cannot  extend 187,     188 

company  name  and  sign 187 

creditor  must  see  that  limited  partner  does  not  exceed  his  powers. .     205 

suits  against,  and  plaintiflf's  pleadings 188 

liability  of  special  partners 184,  188,  191,     205 

their  rights  and  authority 1S9,     190 

cannot  assign  firm  propei'ty  in  contemplation  of  insolvency 189 

his  interest  cannot  be  levied  on  execution  against  him 189 

actions  brought  by  and  against  general  partners  only 190 

general,  all  liable  for  the  debts  of  the  firm 186,  194-209 

consisting  of  seven  or  more  parties,  how  sued 192 

certain  associations  to  file  a  certificate 192a 

powers  and  habilities  of 193  -  209 

either,  or  a  sui-viving  partner,  may  dispose  of  the  partnership  pi'operty,     193 

may  sell,  assign,  or  mortgage  assets  to  pay  debts 193,  198,     613 

may  sell  his  interest  to  his  co-partner 193 

rule  where  partnei'ship  insolvent 193 

whether  one  can  make  a  general  assignment  foi-  the  benefit  of 

creditors 193 

when  may  contract  in  the  firm  name,  and_  instances  of 196,  197,     202 

partner's  acts,  in  partnership  transactions,  the  acts  of  all 199 

though  done  for  his  own  advantage,  and  illustrative  cases 199 

accommodation  endorsement  in  firm  name,  by  one  partner,  invalid 204 

Habihty  of  retiiing  partner  for  future  debts 195 

how  it  may  be  avoided 195 

new  partner  introduced  into  firm  not  liable  for  former  debts 195 

one  partner  cannot  give,  or  renew,  or  endorse,  notes  after  dissolution ....     196 

377,  1183 

nor  make  admissions  binding  on  the  firm 1501 

if  some  have  died,  the  survivors  may 377 

can,  before  dissolution 199,  377,  1501 

when  can  discharge  debt  due  firm  by  applying  it  on  his  own  debt,     203 

465,  1140,  1189 

cannot  recover  for  his  services  in  settling  the  affairs  of  the  fii-m 197 

if  one  partner  give  his  note,  or  other  security  for  the  firm  debt,  he  only 

is  liable,  the  firm  being  discharged ' 197,  206,  465,  1123 

partnership  is  liable  for  debts  contracted  by  one  partner,  in  its  business,     197 

even  if  he  afterward  apply  the  avails  to  his  own  use 197 

when  liable  for  fraud  of  one  partner « 198 

note,  given  by  one  presumed  given  in  partnership  business 200 

burden  of  proof  on  partners  to  show  it  was  not 200 

if  not  so  given,  but  its  proceeds  applied  to  use  of  firm,  it  is  liable..     206 
when  liable  for  tmauthorized  acts  of  one  of  its  members  from  subse- 
quent assent 201 

when  it  cannot  use  name  of  partner  not  in  the  firm 211a 

•  "and  company"  or  "&  Co."  must  represent  an  actual  partner,  211a 

may  take  any  firm  name  it  pleases 211a 

liable  for  money  lent  to  and  used  by  the  firm 197-200,     202 

estoppels  by  one  partner,  and  of  one  by  third  person 1504 

if  partners  divide  account  against  debtor,  and  he  promises  to  pay  each 

one  his  share,  separate  actions  may  be  brought  therefor 770 

if  firm  dissolved  by  death,  survivors  have  the  possession  of  the  property,     211 

giving  of  partnership  paper  for  debt  of  one  pai-tner 203,     204 

or,  as  security  for  third  person 204 

when  one  partner  may  bind  the  firm  by  a  sealed  insti-ument. . .  198,  207,     208 

submission  by  one  partner  to  arbitration 209,  1200 

confession  of  judgment  against  the  firm,  by  one  partner 209 

when  partners  can  sue  each  other  in  justice's  court 210,  479,     751 
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actions  by  and  against 185,  211,  747,     826 

sbould  be  in  their  full  nan\es 211,  826,  1088 

infant  partner  should  be  joined 211,     928 

in  case  of  the  death  of  a  pai'tner 211,  748,     749 

partner  cannot  recover  money  paid  in  furtherance  of  an  illegal  transac- 
tion      330 

infant  pai-tner  may  ratify  firm  debts  after  his  majority 370 

note  held  by  partnership  is  presumed  to  belong  to  it 380 

demand  of  payment  of  bill  or  note  of,  may  be  made  of  one  of. 420 

juirtners  are  joint  tenants 619 

refusal  to  deUver  by  one,  is  a  conversion  by  all 627 

judgment  and  execution  against,  when  only  part  served  with  process,  926  -  931 
the  suit  is  not  a  bar  to  a  subsequent  one  against  those  not  served,  927,     929 

complaint  by,  must  allege  they  are  such 1032 

when  demand  against  one,  can  be  set  oif  against  fii-m....  203,  465,  1140,  1189 
one  partner  cannot  release  debt  due  partnership  in  consideration  of  one 

owed  by  him 1189 

compromise  may  be  made  with  one  after  dissolution  and  he  only  released,  1195 

how  to  be  made  and  form  of  release 1195 

if  the  othei-s  pay  the  debt,  they  may  recover  his  share  of  the  one 

released 1195 

when  interest  is  recoverable  by  one  partner  from  the  other 804 

pai'tnership  property  may  be  levied  on  for  debt  of  one  partner 1681 

only  partner's  interest  to  be  sold 1681 

if  whole  property  sold,  all  concerned  are  liable 1681 

PARTRIDGES, 

private  property  in 563 

PASSENGERS, 

by  stage  or  railway,  care  to  be  taken  by  themselves 105,     (8) 

liabiHty  of  earner '37a,  104,  (11),  105,  (8),  106,  106a,     634 

PAUPERS, 

'  actions  by,  for  their  labor  in  poor-house 288 

when  overseers  of  the  poor  hable  for  their  board,  or  medical  attendance,    288 

PAWN.     See  Pledge. 

PAWNBROKERS, 

wai-ranties  by,  on  sales  of  chattels 251 

,  PAYEE, 

of  bill  or  note,  who  is 345 

See  Bills  of  Exchange,  &c. 

PAYMENT, 

in  advance,  is  good  consideration  for  delaying  payment 26 

under  duress  is  void,  and  may  be  recovered  back 73 

agreement  for,  of  goods  already  bought,  not  void  under  statute  of  frauds,  89a 
of  part  of  purchase-money  under  statute  of  frauds,  what  and  when  to  be 

made ;  •  ^ 

what  is,  in  certain  special  cases 169,  172 

to  agent,  when  good 169,  172 

on  note  in  agent's  hands 1  '2 

when  necessary  on  sales 226 

when  waived "26 

evaded p27 

when,  or  a  loan,  inferred  from  delivery  of  money 331 

of  a  bill  or  note,  how  far  it  effects  its  negotiability - .  386 

when  the  receipt  of  a  bill  or  note  is,  of  a  cotemporaneous  or  a  precedent 

debt ta^'Vil 

when  it  is  the  debtor's  own  note 'Iti*;  4  /b 

when  it  is  note  of  third  person 465 

presumed  not,  when  for  a  precedent  debt 465 
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when  not  negotiable 465 

presumed  to  be,  when  for  cotemporaneous  debt 465,    466 

when  given  by  one  partner  for  partnership  debt 465 

rule  in  regard  to  note  of  one  joint  debtor 465 

where  there  is  forgery  or  fraud 4G7,    468 

if  conditional 460,  469  -  473 

when  becomes  absolute 409,    472 

by  failure  to  protest 470,    471 

in  bills  of  insolvent  or  illegal  bank. 467 

in  notes  of  insolvent  maker 467 

by  notes  of  an  agent 473 

in  satisfaction  of  a  lien 474 

cases  illustrating  rules  in  relation  to  transfer  of  bills  and  notes  as. . .     475 

revives  debt  under  statute  of  limitations 735,  739,  11S2 

must  be  affirmatively  shown 1182 

evidence  of. 11S2,  1184 

by  whom  to  be  made,  and  to  whom 1182,  1183,  1184 

where  payment  is  in  part,  after  statute  has  mn,  and  is  accompanied 
by  circumstances  rebutting  promise  to  pay  remainder  does  not 

revive  debt  for  balance 1184 

if  not  allowed  in  a  suit  for  a  demand,  it  is  bari-ed,  and  cannot  be  sued  for,  1168 

application  of,  where  creditor  has  several  demands 1185 

of  less  than  is  owed,  before  due,  in  satisfaction,  is  a  bar 1227 

after  due,  is  not 1S25-1228 

of  money  into  court 1230-1238 

may  be  done  in  justices'  courts 1231 

must  pay  costs  and  interest  up  to  time  it  is  paid  in 1231,  1234 

answer  of 1232 

if  in  case  where  not  permitted,  the  irregularity  is  waived  if 

plaintiff  takes  it 1233 

may  be  on  one  or  more  of  several  causes  of  action 1233 

proceedings  after 1234,  1235 

defendant  cannot  take  it  out ;  the  plaintiff  .may,  at  any  time, 

and  proceed  in  the  action 1234,  1264,  1265,  1267 

judgment  in  such  case 1234,  1235,  1264 

admits  cause  of  action  to  that  amount 1236 

where  paid  in  on  separate  claims,  on  .some  too  much,  and  on  others 

not  enough 1236 

is  similar  in  effect  to  tender  after  suit 1237 

party  recovering  judgment  recovers  costs 1265 

tender  of,  on  a  debt  only  saves  interest  and  costs 1241 

on  note  payable  in  chattels,  discharges  the  claim 1240 

when  demand  of,  necessary  in  obligations  payable  not  in  money. . .  1254,  1255 

answer  of,  supported  by  proof  of  tender 1442 

payment  of  less  sum,  in  full  1442 

when  presumed  from  possession  of  order  to  pay,  or  of  note  in  maker's 

hands 1493,  1494 

apphcation  of,  when  partial  to  interest  and  principal 809 

when  and  where  to  be  made  on  demands  payable  in  chattels 452,  1252 

of  debt  owed  by  a  fii-m,  by  taking  the  note  or  other  security  of  one 

partner 197,206,465,  1123 

PEDIGREE, 

evidence  in  cases  of 1499 

PENALTY, 

action  for 708-714 

to  be  brought  in  the  county  where  the  cause  arose,  or  the  defendant 

resides  8,  710 

cannot  be  brought  before  justice  of  the  town  which  is  to  receive  it,  2 

statute  of  limitations,  relative  to 732,  734 

right  to  recover  for,  not  changed  by  the  code 708 

for  what,  may  be  brought  in  justices'  court 3,  (3),  5,  709 

statutory  provisions  concerning 710,  712 
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pleading  in 711,712,1050,  1051 

endoraement  on  executions  on  judgment  for 713,  1650 

more  than  one  can  be  sued  for  in  same  action 1051 

need  not  be  stated  in  separate  counts 1051 

interest  on  penalty,  when  recovered 807 

incurred  by  wife,  when  husband  liable  for 1114 

process  to  commence  to  be  endorsed 710,  (2),     924 

sum  to  be  awarded 710,     (3) 

how  long  defendant  confined  on  execution 713 

electors  of  the  town,  competent  witnesses  and  jurors 1386 

of  defendants  bond  to  prevent  removal  of  goods  attached 967 

when,  or  liquidated  damages 789 

PENCIL, 

notes  maybe  written  with  a 353 

alterations  made  by  pencil  obliteration 366 

entries  made  with,  in  book  accounts 1534,  1541 

PENDENCY, 

of  an  action  in  another  state,  no  bar  to  a  subsequent  one  in  this 1083 

PEOPLE, 

when  cannot  sue  in  justices'  courts 5 

PEREMPTORY  CHALLENGE, 

when,  and  how  many  allowed 1396 

PERFORMANCE, 

when  plaintiflf  must  aver  and  prove,  on  his  part 114,  217,  272,  1034 

1037-1040,  1041, 1043,  1217 

PERSONAL  MORTGAGE, 

defined 613 

no  personal  debt  implied  in 333 

title  to  property  is  in  mortgagee,  subject  to  be  defeated 100,  613 

the  mortgagee's  jwoperty  in  the  goods  is  a  special  one 613 

power  of  a  partner  to  give  a 193,  613 

may  be  valid  as  to  a  part  of  the  property,  though  not  as  to  the  rest 613 

what  property  may  be  covered  by 613 

need  not  be  under  seal 613 

rules  as  to  payment,  or  sale  or  redemption  of  the  property 613 

"when  void 613 

as  between  the  parties,  may  be  by  parol 614 

does  not  necessarily  require  a  delivery  of  the  property 614 

rules  relative  to  filing  and  refiling  of  copy,  statement,  &c 614,  615 

what  is  a  sufficient  copy  and  statement. 614 

where  there  is  no  clerk  with  whom  to  file  it 614 

by  whom  omission  to  file  can  be  taken  advantage  of 615 

when  not  filed  tiU  after  execution  issued 615 

on  both  real  and  personal  property 614 

not  filed  valid  as  to  purchaser  with  knowledge 615 

right  to  levy  on  mortgaged  property 1677 

lien  of 613 

on  after-acquired  goods 613 

destroyed  by  a  tender 1241,  1250 

PERSONAL  PROPERTY, 

defined 563,564,  621 

ax;tions  to  recover  possession  of,  in  justice's  jurisdiction 4,  (10) 

jury  on  trial ^ 

proceedings  in  the  action 4,  (10) 

classes  of  contracts  relative  to 81 

growing  hops,  crops,  grain,  vegetables  are 89a,  139,  502,  1683 

when  rails,  fences,  hop-poles,  manure,  and  trees  and  plants  are,  and 

when  real 502 
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growing  hop-a'oots  are  not,  but  may  be  sold  by  parol 89a 

fixtures  and  tMngs  attached  to  the  freehold  are  not,  but  may  be  sold  by 

parol 140,  1683 

may  be  severed  by  the  owner  and  are  then  personal 140 

g'eneral  and  special  propei'ty  in 564,  575 

the  owner  of,  has  general  property 564 

possession  is  always  pj-esumed  to  attaeh  to  him 664 

bailee  of,  has  special  propei'ty 564,  569 

action  lies  for  wi'ongf ul  taking  or  detention  of,  though  without  bad  inten- 
tion   565 

for  unlawful  moddiing  vrith 566 

manual  interfei'enco  not  necessary 566 

for  unlawful  levy  on ;'6(),  567 

by  whom  it  lies 568  -  574 

officer  who  has  levied  on,  has  special  property  in 568,  572,  573 

his  receiptor  has  not 575 

receiptor  cannot  claim  against 575 

also  a  finder  of  a  chattel,  but  not  of  a  lost  chose  in  action 569,  570 

former  action  of  trover  for  conversion  of 569 

possession  of,  is  prima  facie  evidence  of  title 570 

sufficient  to  authorize  recovery  for  taking  or  detention,  except  as 

against  owner  and  privies 570 

suit  cannot  be  defeated  by  showing  title  in  some  one  else,  except  de- 
fendant connects  himself  therewith 571 

how  stranger  to  process  may  contest  title  to,  against  officer 573 

title  to,  upon  sale  on  execution 574 

generaUy 576-589 

Sen  Title  to  Goods. 

by  accession,  and  by  confusion 579,  580,  585 

of  purchaser,  how  affected  by  his  tort,  or  fraud,  or  felonious  act,  581  -  584 

when  the  vendor  will  affirm  the  sale 583 

of  property  repaired  remains  in  original  owner 585 

by  gift 586 

from  increase  of  animals,  let  or  loaned 587 

delivered  to  bailee,  same  to  be  returned 588 

same,  or  similar  to  be  returned 588 

on  satisfaction  of  judgment  for  conversion  of 533,  622 

liens  upon 589  -  609 

are  a  special  property 589 

mortgagee  and  pledgee  have  a  special  property  in 613 

action  of  trover  for  conversion  of 625  -  631 

/See  TnovEK. 

for  injury  to 631-635 

in  animals,  tame  or  originally  wild 563,  638 

actions  for  injuries  to 638 

See  Animals,  AcTioifs,  Bailments,  Sales,  Frauds,  Statdtb  op. 

PERSONAL  REPRESENTATIVES, 

who  are 750 

PEW, 

in  a  church  when  exempt  from  execution 1670 

PHOTOGRAPHS, 

when  they  may  be  given  in  evidence 1437 

PHYSICIAN  AND  SURGEON, 

action  for  services  by 286  ^ 

need  not  be  licensed 286  J 

where  employed  to  ti-eat  a  patient  by  a  third  person 286 

degree  of  skill  to  be  used  by 290,  683 

if  not  used,  cannot  recover  for  their  services 289,  290 

and  are  liable  in  damages 290 
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do  not  undertake  that  they  will  cure 290 

where  a  "  quack,"  or  incompetent  one  is  employed,  skiU  required 290 

privileged  communications  to 1568 

when  may  give  their  opinions  in  evidence 1577 

PIANO, 

when  exempt  from  execution .... 1674 

PLACE  OF  TRIAL, 

where  to  be 1,  2,  7,        8 

PLAINTIFF, 

may  be  required  to  attend  trial  for  examination  when  it  is  alleged  the 

claim  waa  brought  for  prosecution 70 

is  then  entitled  to  his  fees  as  a  witness 70 

may  be  subpoenaed  to  attend 70 

remedy  on  failure  to  attend  or  answer  inquiries 70 

testimony  in  such  case  not  evidence  in  criminal  prosecution 70 

may  recover  on  a  contract  for  his  benefit  made  by  others 125 

in  actions  on  subsciptions 126 

factors  and  auctioneers  may  be,  for  goods  sold  by  them 168,     171 

rule  as  to  dormant  partners 185,  747,     826 

special  pai'tnership 190 

infant  partner  must  be  one  of 211 

where  contract  is  to  several  jointly,  or  severally 213 

must  perform,  on  his  part  before  he  can  i-ecover  on  special  agreement, 

and  aver  it 114,  217,  272,  1034,  1037-1040,  1041,  1043,  1217 

married  women  may  be  in  suits  for  bills  and  notes  held  by  her 373,  373a 

in  action  for  injuries  to  personal  property,  must  be  general  or  qualified 

owner ' 568,  570,572,     573 

finder  of  property,  when  may  be 570 

when  one  having  possession  of  property  may  be 570 

deputy  cannot  be,  nor  officer's  receiptor 572,     575 

party  in  interest  must  be 742 

in  execution  when  and  when  not  Hable  for  unauthorized  levy 765 

cannot  also  be  a  defendant  in  the  same  cause 767fls 

how  to  appear  in  court 997-1022 

See  Appearahcb. 
when  an  infant.     See  Infant. 

appearance  of  necessary 988,  994,  1016 

judgment  for,  cannot  be  given  on  return  of  order  of  arrest  unless  he 

appear 996 

must  prcfve  his  case  on  defendant's  default 1025,  1355,  1614 

in  execution,  may  be  the  purchaser  on  sale  on  execution 1713 

consent  of,  that  defendant  may  be  discharged  fi-om  arrest  on  execution,  1730 

in  action  on  constable's  bond 1727a 

See  Actions,  Appbaeancb,  Judgment,  Parties,  &c. 

PLANTS. 

growing,  when  real  and  when  personal  property 502,  1683 

PLATES, 

when  exempt  from  execution 1670 

PLEADING, 

definition  of 1023 

when  to  be  made  by  the  parties 1022 

same  rule  in  pleading  usury  as  in  other  defenses 52 

answer  of  demand  brought  for  prosecution 69 

upon  special  agreements 216,  1042,  1444 

complaint  for  goods  sold  and  delivered,  or  tendered 222 

answer  of  note  give:i  in  payment 476 

common  courta  abolished 477 

complaint  upon  written  instrument 477 

in  actions  for  penalties 711,  1027 
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by  pubUc  officers 746,  827,  1027,  1271,  1273 

if  special  chai'acter  appears  in  process  it  must  be  followed  in  the 

complaint 827 

pri\-ilege  from  arrest  must  genei'ally  be  pleaded 954 

answer  that  no  g^uai-dian  was  appointed  for  infant  plaintiff 1004 

at  common  law 1024 

imder  the  code,  in  justices'  courts 1025-1031,  1048 

only  complaint  and  answer 1026 

amendments  of 1025,    (10) 

may  be  oral  or  in  wiiting 1025,      (2) 

■what  complaint  and  answer  to  contain 1025,  (3,  4,  6) 

when  demui-rer  allowed 1025,      (5) 

variances  between  and  the  proof 1025,      (8) 

need  not  be  verified 1026,  1089 

rules  where  there  is  a  misj  oinder  of  causes  of  action 1026  ■ 

facts,  and  not  evidence,  to  be  stated 1026a 

private  statutes  must  be  stated  in,  public  ones  not 1028 

legal  fictions  in,  abolished 1029 

construction  of,  to  be  Hberal 1030 

the  complaint 1031-1060 

See  UoMPLAiNT  AND  Indbx  to  Fokms. 
on  wi-itten  agreement,  writing  may  be  referred  to  and  copy  given,  1025 

(6),  1041 

Tipon  implied  contracts 1047,  1048 

not  necessary  to  have  separate  counts  in 1026,  1051 

when  advisable  to  have  thom 1C51,  1059 

by  the  defendant 1067-1091 

/See  Answer,  and  Index  to  Forms. 

demurrer 1067-1070 

when  he  must  answer 10G7,  1070 

ancient  classes  of  pleas,  and  their  order 1071-1075 

how  matters  in  abatement  must  be  answered  vsdth  those  in  bar. ....  1026a 

answer  to  the  jurisdiction 1077 

in  bar  (but  formerly  abatement) 1078-1088 

to  the  person  of  the  plaintiflF 1078 

of  the  defendant 1079-1082,  1084 

to  the  process 1082 

pendency  of  another  action 1083,  10S4 

part  of  an  action 1086 

forms  oi  answer  of  matter  in 1C87 

See  Indkx  to  Forms. 

need  not  be  verified 1089 

in  bar  (under  old  system) 1090 

what  to  contain 1025,  (4),  1090 

table  of  defenses  in 1090 

infancy 1092-1103,  1269 

See  Infant. 

a  defendant  cannot  plead  infancy  of  a  co-defendant 1101 

lunacy,  drunkenness,  &c ; 1103-1108 

See  Thosb  Titles. 

coverture 1108-1120 

See  Married  Woman,  Husband  and  Wipe. 

alteration  in  the  terms  of  a  contract 1120,  1121 

See  Alteration,  Contract. 

contract  illegal,  or  impossible  to  perform 1121,  1122 

See  Contract. 

higher  security  given 1123,  1124 

See  Contract,  Payment. 

erasures,  alterations,  &c.,  improperly  made 1125  ? 

See  Contract. 

requisities  of  the  answer 1127 

in  case  of  set-oflf 1132-1159 

See  Set-Ofi?. 
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former  trial  and  judgment  for  the  same  cause 1159-1172,  1517-1525 

See  FoKMBR  J  ddqmbmt,  &c. 

statute  of  limitations 731-742,  1173-1188 

must  be  pleaded,  or  defense  is  waived 1187 

See  Limitations,  Statute  of. 

release  of  cause  of  action 1188-1198 

See  Rblbasb. 

an  award  of  arbitrators 1198-1225 

must  be  pleaded H98 

See  Arbitration  and  Award. 

when  performance  of  condition  in  award  must  be  averred 1217 

accord  and  satisfaction 1225-1230 

^ee  Accord  and  Satisfaction. 

justification  for  impounding  cattle 1270 

See  Animals,  Distress,  &c. 

where  the  title  to  real  property  is  in  question 721,  1276,  &c. 

See  Title  to  Land. 

demurrer 1286,  1288 

See  Demurrer. 

immaterial  allegations  in 1443-1446 

may  set  up  different  defenses  to  different  claims  in  the  complaint.  .1238,  1281 

answer  of  tender 1230-1269 

what  it  must  allege 1261-12§4 

of  payment  of  money  into  court 1232 

answer  of  title  to  real  estate  may  be  put  in  after  issue 1277 

payment  supported  by  proof  of  tender 1442 

writings,  records  and  contracts,  how  alleged  in 1443,  1444 

See  Complaint,  Answer. 
PLEDGE, 

defined 100,  (4),    616 

how  it  differs  from  mortgage 100,  (4),     616 

title  to  property  remains  in  pledgor 100,      (4) 

pledgee  has  special  property 100,  (4),  613,     616 

actual  delivery  and  possession  of  the  pledged  property  necessary 100 

(4),     617 

pledgee  liable  for  ordinary  neglect 102,  104,      (7) 

liable  at  all  events  if  misuse  pledged  property 105,      (5) 

may  maJie  special  agreement  as  to  his  responsibihty 102 

when  may  use  the  pledged  property 105,  (5),     618 

profit  of  the  use  belonging  to  the  pledgor 105,  (5),     618 

factor's  power  to  pledge  goods  of  principal 162,  162a,     607 

vendor's  right  to  retain  goods  sold,  as  a 221 

or  to  stop  them  in  transitu,  as  a 235 

implied  wan-anty  of  title  by  pledgor 251 

loan  upon,  when  recoverable  by  action 333 

must  be  given  as  security  for  a  debt  or  engagement 616 

need  not  be  debt  or  engagement  of  pledgor .■ 616 

what  property  may  be  pledged 610,     617 

exempt  property 616 

on  failure  of  condition,  pledgee  may  sell  it 618 

except  commercial  paper,  which  pledgor  must  collect 617,     618 

proceeds  of  sale  applied  to  payment  of  debt,  interest  and  expenses,     618 

demand  to  be  made  of  pledgor,  and  notice  given  of  sale ^ 618 

may  be  private  sale,  without  notice,  if  so  agreed ' 618 

pledgee  cannot  become  the  purchaser 618 

property  may  be  assigned  with  the  debt  it  secures 618 

pledgor  may  redeem  it  before  sale 618 

if  pledgee  dies,  passes  to  his  representatives 618 

tender  of  debt  destroys  lien  of  pledge 618 

mortgagor  cannot  pledge  mortgaged  property  to  injury  of  mortflgee 613 

set-oflf  alUowed  against  pledgor's  claim  for  improperly  selling  the  prop- 
erty   • 1138 

property  pledged  may  be  levied  on 1679 
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officer  may  sell  pledgor's  interest  therein 1679 

after  sale,  pledgee  again  entitled  to  possession 1679 

PLEDGEE, 

his  responsibility 102, 104,     (7) 

cannot  purchase  on  sale  of  the  property 618 

/S'ee  Pledge. 

POLICE  OFFICERS, 

privileged  fi-om  an'est 949 

ROLLING  OP  JURY, 

when  and  by  whom  it  may  be  demanded 1425 

POOR  PERSONS, 

actions  by  and  against 7676 

PORK, 

when  exempt  from  execution 1670 

POSSESSION, 

of  land  may  be  shown  by  deed  without  ousting  justice's  jurisdiction ....     520 

but  not  right  of  possession 722 

'  if  unoccupied,  is  deemed  to  be  in  the  legal  owner 520,     722 

used  as  a  highway  is  in  the  owner,  subject  to  the  easement 522 

is  prima  facie  evidence  of  title 520,  722,  1493 

justice  may  try  question  of 520 

belonging  to  i-eligious  society  is  in  the  trustees 522 

witness  may  be  asked  who  was  in 1577 

of  personal  property,  owner  has 564 

who  has  temporary  right  of 564 

constructive  defined 564 

prima  facie  evidence  of  title 570,  1493 

not  of  authority  to  sell 570 

when  necessaiy  to  create  a  lien 589 

if  parted  with  Hen  lost 589 

of  goods  sold,  when  purchaser  entitled  to 234 

of  goods  by  vendor,  when  evidence  of  fraud 1685,  1686 

by  third  person,  when  liable  to  execution  against  him 1687 

of  goods  by  defendant  in  execution,  effect  of  to  render  execution 
dormant .• 1692,  1693 

POUNDAGE, 

when  constable  entitled  to 804 

P  WER  OF  ATTORNEY, 

when  not  revocable 173 

PRECEDENT  DEBT, 

when  holder  of  commercial  paper  in  payment  of,  is  a  bona  fide  one  for 

value ■ .■ , 389,  389a 

when  receipt  of  note  or  bill  is  payment  of 464  -  477 

/See  Payjient. 
PREPARATION, 

for  trial 1228 

PRESCRIPTION, 

rights  as  to  division  fences  may  be  determined  by 531 

or  to  divert  or  dam  the  waters  of  a  river 558 

or  to  use  running  water 5r)4 

twenty  years  enough  to  confer  rights  by , 531,  55_4,  558 

will  notlegalize  a  nuisance 557,  558 

PRESUMPTION, 

that  where  one  ought  to  pay  there  is  a  contract  that  he  wiU 6 

that  a  person  is  sane 132,  1106,  1492 

if  a  person  is  proved  to  have  been  insane,  he  is  presumed  yet  to  be  so,  32,  1492 
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of  death,  when 149g 

of  fraud  may  be  afforded  in  case  of  weakness  of  mind  and  other  circum- 
stances         32 

seal  aflbrds,  of  consideration 28,  38    149B 

that  contract  is  void  if  it  contravenes  a  statute 37 

is,  generally,  that  the  consideration  of  a,  cAitract  is  legal 38 

that  it  is  not  immoral 42 

as  to  the  law  of  a  foreign  country,  and  its  agreement  with  ours 55,  1495 

that  the  reservation  of  a  small  excess  of  interest  was  by  mistake 57 

when,  that  holder  of  a  bill  or  note  is  bona  fide 67,  380,  383,     397 

if  proved  that  it  is  illegal  or  fraudulently  in  circulation,   holder 

must  prove  good  faith 388 

none  of  fraud ';  it  must  be  proved 76a 

when,  and  when  not  of  a  delivery,  under  the  statute  of  frauds 96,       97 

private  stealth  affords,  of  ordinary  neglect 103 

of  assets,  if  executor  or  administrator  gives  notes 150 

may  be  rebutted 150 

of  agents'  authority 154 

that  partnera  shai-e  profits  equally 181 

when,  and  when  not,  that  firm  note  was  given  for  finu  debt 200 

when  that  services  was  gratuitous 297 

that  money  advanced  by  a  parent  to  his  child  is  a  gift,  and  not  a  loan. .     331 

loan,  when  one  is  presumed 331,     332 

whether  debt  presumed  from  giving  a  mortgage 333 

that  acceptor  knows  drawer's  signatui-e 349 

when  are  father  and   son  of  same  name,  to  whom  note  to  that  name 

belongs 359 

that  owner  of  negotiable  paper  is  its  owner 359 

otherwise  as  to  that  non-negotiable 359 

that  note  "  for  value  received,"  was  given  on  a  consideration 364 

was  delivered  on  day  of  its  date 365 

rule  as  to,  whei-e  note  or  writing  is  altered 368,  1126 

in  case  of  full  endorsement  of  bill  or  note 330 

of  demand  and  dishonor  of  bill  or  note,  from  lapse  of  time 397 

none,  that  lost  bill  or  note  was  negotiable 401 

that  acceptor  is  debtor  of  the  drawer 418 

whether,  that  note  or  bill  was,  or  was  not  taken  in  payment  of  a  cotem- 

poraneous  or  pre-existing  debt 4C4  -  467 

in  what  cases,  of  negUgence  in  personal  injuries 484,     491 

of  damage  in  all  cases  of  trespass 505,     516 

of  a  grant  fi-om  twenty  years  use  of  a  dam,  water  pi-ivilege  or  spring,     554 

558,     559 
that  party  having  the  possession  is  the  owner  of  real  and  personal  prop- 
erty  359,  520,  570,  722,  1493 

against  validity  of  gifts  from  intimate  friend,  or  father  to  son 5.86 

that  a  loss  was  by  tavern-keeper's  fault ' .-    595 

demand  and  refusal  are,  of  conversion 626 

may  be  repelled 626 

that  process  was  served  in  oiScer's  county 936 

none,  that  a  wife  has  authority  to  appear  for  her  husband  in  a  suit 1001 

that  parties  are  joint  creditors,  and  not  partners,  imless  so  averi'ed  in 

pleading 1032 

that  a  husband  is  not  liable  for  his  wife's  pui-chases  when  she  lives  apart 

from  him 1134 

of  mamage  from  cohabitation 1119 

that  the  date  of  a  written  assignment  is  correct 1134 

that  goods  seized  on  attachment  or  execution  are  sufficient  to  pay  the 

debt 1154 

of  payment  of  judgments  and  sealed  instruments  under  the  statute  of 

limitations 1174,  1175 

*  that  debt  barred  by  the  statute  was  paid  at  some  former  time 1181 

when,  that  an  award  was  ready  in  time,  and  embraces  all  matters  siib- 
mitted 1207,  1212 
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PRESUMPTION—  Corafime^; 

sometimes  changes  sides 1440 

of  loss  of  instrument  from  certificate  of  officer 1496 

of  the  death  of  a  person  after  seven  years  absence 1440,  1496 

of  duration  of  life 151S 

of  infancy 1440 

of  a  fact  in  a  party's  knowledge 1440 

when,  that  an  officer  has  done  his  duty 1441,  1487-1490 

not  that  a  person  has  acted  illegally ....   1441 

that  officer  taking  acknowledgment,  has  a  right  to  do  so 1472 

against  a  pai-ty  who  refuses  to  produce  evidence  on  notice 1479 

that  public  officers  ai-e  what  they  are  reputed  to  be 1486 

evidence,  presumptive,  defined 1490 

illustrative  cases 1490-1496 

force  and  value  of 1490,  1491 

of  legitimacy 1492 

solvency 1492 

a  man's  character 1492 

of  marriage 1492,  1496 

of  payment  of  former  rents,  from  receipt  for  later  ones 1493 

receipt  for  produce  not  presumptive  of  indebtedness 1494 

from  giving  of  note 1494 

of  payment  of  antecedent  debt  from  receipt  of  money 1494 

receipt,  when  not  of  general  settlement 1494 

of  payment  of  note  from  possession  by  maker 1494 

that  writings  were  executed  at  date,  or  day  of  acknowledgment  . . .  1494a 

stated  account 1493 

that  a  witness  is  competent 1 559 

that  witness  was  sworn,  and  that  defect  in  proof  was  supplied 1595 

that  the  animals  of  several  owners  of  publication  from  affidavit  of 

piinter 1496 

of  acts  from  certificate  of  public  officer 1496 

of  service  of  a  paper  from  affidavit 1496 

of  the  laws  of  another  State  or  of  the  United  States 1496 

committing  an  injury,  each  did  an  equal  amount  of  damage 642,     819 

none  of  a  grant,  from  the  use  of  windows  twenty  years 561 

of  fi-aud  in  sale  where  there  is  no  change  of  possession 1685,  1686 

PREVENTION  OF  PUBLIC  JUSTICE, 

contracts  for,  void 45.  394,     395 

PRINCIPAL  AND  AGENT.    /See  Agent. 

PRINCIPAL  AND  SURETY.    See  Stikbty. 

PRINTING, 

what  contracts  for,  void 42 

implements,  not  exempt  from  execution 1674 

PRISONERS, 

actions  by,  for  their  work  and  labor 288 

for  their  board  and  medical  attendance,  against  officer 288 

how  kept  by  the  officer 955,  957 

PRIVATE  ROAD, 

action  for  injuries  to,  or  obstructions  of 549 

PRIVATE  STATUTE.    See  Statute. 

PRIVATE  STEALTH.     /See  Stealing. 

PRIVILEGE, 

from  arrest,  who  has  the  right 949,  1321 

from  arrest  on  Sunday 950 

if  one  who  is  arrested  is  privileged  from,  he  must  be  discharged ....  860,  949 

discharge,  how  procured 956 
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PRIVILEGE—  Continued,: 

is  pereonal,  and  may  be  waived 949,  954 

from  an-est  in  a  dwelling-house 951,  952 

of  a  witness  to  refuse  to  answer  questions  that  may  convict  him  of  crime,  1573. 

PRIVILEGED, 

communication 1"61-1569 

from  a  client  to  his  counsel lDBl-1566 

confessions  to  a  minister  of  the  gospel 1566 

disclosures  to  a  jihysician 151)6 

it  is  for  the  court  to  decide  upon  the  privilege 156S 

client's  privilege  may  be  waived  by  him 1561 

his  attorney  or  counsel  may  testify  in  his  favor 1561 

extends  to  law  student  and  interpreter 1562 

does  not  extend  to  "  pettifogger," 1564 

nor  where  the  communication  is  as  to  the  conmiission  of  a  crime,  1565 
PROCEEDINGS, 

void  for  iiTegTilarity 663,  664 

when  amendable 1752-1754 

PROCESS, 

court  must  have  jurisdiction  of 652 

miist  be  properly  served 653 

lack  of  jurisdiction  appearing  on  face  of,  ofScer  and  coui-t  liable 667 

regular  upon  its  face,  protects  officer 666,  1722 

officer  may  refuse  to  serve  if  justice  had  no  jurisdiction  to  issue  it 1722 

abuse  of,  party  not  liable  for  upless  he  ratifies  it 670,  671 

officer  may  command  assistance  in  serving,  and  rules  relative  to 672,  957 

liable  for  neglect  to  serve 684 

justice  liable  for  refusing  to  issue 684 

how  time  between  date,  service  and  retui'n  is  computed 828 

^ee  Time. 

defects  in  service  of,  waived  by  appearance,  without  objection.. 20,  925,  986 

not  to  be  served  on  certain  persons  on  Saturday,  under  a  penalty . . .  834,  922 

when  void 847 

if  affidavit  on  which  it  issues  is  defective 847 

when  good  title  set  aside 847 

when  evidence  slight  and  inconclusive,  but  has  a  tendency  to  make 

out  a  case  in  aU  its  parts 847 

requisitesof 918-922 

to  be  in  the  name  of  the  people,  and  in  the  English  language 918 

in  fair,  legible  hand,  and  on  paper  or  parchment 918 

with  none  but  common  abbreviations,  and  may  be  in  bad  Eng- 
lish or  misspelled '. 918 

signed  by  the  justice 919 

need  not  be  under  seal 919 

without  blanks  left  to  fill 919 

directed  to  any  constable  of  the  county 920 

need  not  show  amount  of  claim 921 

not  to  be  issued  or  served  on  Sunday,  or  made  returnable  on  Sunday,  or 

election  day 322,  942 

when  to  be  endorsed,  and  what  is  sufficient 710,  (2),  924 

service  of 830-832,  932  -  943 

upon  one  of  several  defendants 926  -  932 

officer  cannot  break  into  dwelling  to  make 941 

See  DwELLEifG-HOUSE. 

return  of 932-989 

defects  in,  when  cured 986 

constable  may  serve  summons  in  his  own  favor  and  charge  fees 939 

cannot  depute  one  to  sei-ve 939 

justice  may  authorize  any  one  to  serve  certain 940,  987 

his  i-etum 940 

form  of  the  authority 987 

he  has  no  fees 940 

78 
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PROCESS  —  Continued : 

not  to  issue  for  infant  plaintiff  without  appointment  of  gniardian ....  997,  1004 

See  IsFANT. 

officer  liable  for  executing  it  improperly 1272 

justification  under 1271  - 1274 

appearance  on  return  of 988  - 1022 

See  Appearance. 

against  defaulting  -witness 1322,  1326 

process  to  collect  fine 1328-1332 

See  Actions,  Summons,  Attachment,  Warrant,  Paetibs,  &c. 

PROFESSIONAL  BOOKS, 

■when  exempt  from  execution 1672 

PROFESSIONAL  INSTRUMENTS, 

when  exempt  from  execution 1670 

PROFESSIONAL  PERSON, 

his  implied  undertaking,  and  the  degree  of  sMll  and  care  he  is  to  exert,     290 

683 
if  he  does  not,   he   cannot  recover  compensation,  and  is  liable  in 

damages 289,     290 

action  by,  for  his  services 2S6 

evidence  in  action  by  attorney  for  his  services 293 

it  may  be  shown  he  agreed  to  perform  them  gratia 293 

for  what,  action  against,  should  be  brought 683 

complaint  against,  on  implied  contract 1044 

when,  may  give  his  opinion  in  evidence 1077 

See  Work  and  Labor. 

PROFESSIONAL  SERVICES.     See  Professional  Person,  Work  and  Labor. 

PROFITS, 

when  an  item  in  the  estimate  of  damages 798 

PROMISE, 

of  indemnity  to  trespasser,  when  valid 40,    41 

PROMISSORY  NOTE.    See  Bills  of  Exchaiigb,  &c. 

PROOF  AND  ACKNOWLEDGMENT, 

of  instruments .1468-1471 

clerk's  certificate  to  authenticate 1471 

when  prima  facie,  good 1472 

PROPERTY, 

general  and  special,  defined 564 

degrees  of  title  to 722 

PROSTITUTE, 

action  may  be  maintained  for  clothing  sold  her,  or  to  recover  for  wash- 
ing for  her 43 

PROSTITUTION, 

contracts  to  aid,  are  immoral  and  void 42,  394 

rent  cannot  be  recovered  for  premises  leased  for 341 

when  use  of  premises  for,  by  landlord,  dischai-ges  tenant 344a 

PROTEST.     See  Bills  of  Exchange,  &c. 

PUBLIC  ENEMY, 

contracts  -with,  are  void 45 

PUBLIC  JUSTICE, 

contracts  for  the  prevention  of,  are  void 45 

PUBLIC  STATUTE.    See  Statute. 
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PURCHASE, 

■with  intent  not  to  pay,  is  fraTidulent  and  void 231 

right  of  the  bona  fide  pui-chaser  from  the  fraudulent  vendor 232 

if  note  or  security  be  taken   on  fraudulent,  the  vendor  must  return  it 

before  i-eclaiming-  his  goods 80,  233 

when  Tjeudee  entitled  to  delivery  of  goods  upon 234 

See  Sale. 

PURCHASE  MONEY, 

payment  of  part  of,  under  statute  of  frauds,  what  and  when  to  be  made,  98 

how  it  may  be  paid 98 

PURCHASE  PRICE, 

under  exemption  law,  defined 1674 

PURCHASER, 

fi-om  unauthoidzed  agent  must  purchase  in  good  faith  and  for  a  good  con- 
sideration    154 

bona  fide.    *See  Boif  a  Fide  Pukchaser. 

implied  license  to,  to  enter  on  land  for  purchased  property 513 

of  real  estate,  to  sue  for  what  ti-espasses  thereon 519 

evidence  in  actions  by,  for  pi-opei-ty  purchased  on  execution  sale ....  568,  574 

title  of,  at  execution  sale 574 

of-proi^erty  in  defendant's  possession  may  sue  in  trover  after  demand 

and  i-efusal 628 

of  goods  to  prevent  a  levy,  gets  no  title  as  against  the  process 674 

on  unauthorized  execution  sale,  liable 765 

gets  good  title  on  sale  on  execution  though  judgment  void 659 

must  pay  for  goods  bought  on  execution  sale,  or  is  liable  for  damages. . .  1713 

plaintiff  in  execution  may  be,  on  sale 1713 

when  may  have  possession  of  pledged  property,  purchased  on  execution 

sale ; 1679 

Q. 

QUANTUM  MERUIT, 

defined 1047 

plaintiff  may  recover  upon  complaint  on,  though  there  was  a  special 

agreement  fixing  the  price 1047 

when  performance  excused  may  recover  on 217 

QUESTIONS  OP  FACT, 

for  the  jury  and  for  the  justice  sitting  alone  :  " 

in  cases  of  fraud 76a 

in  bailments 107 

in  cases  of  failui-e  to  pei-form  an  agreement 110 

when  agent  signs  his  own  name  to  his  principal's  note 154 

whether  there  was  a  waiTanty  or  not 252,  2G4,  (6) 

whether  a  defect  was  known  or  was  visible 253,  264,  (7) 

whether  a  sale  was  by  sample 259 

when  and  by  whom  an  alteration  was  made 368 

whether  notice  of  protest  was  sufficient 435 

whether  holder  of  biU  or  note  has  used  diligence  in  giving  notices  .  .438,  (8) 

whether  there  was  negligence  in  suits  for  personal  injuries 484 

whether  an  obstruction  is  in  the  highway 493 

whether  a  personal  mortgage  is  void  or  not 613 

whether  the  killing  of  an  animal  was  necessaiy 638 

whether  the  husband  is  liable  for  necessaries  furnished  his  wife,  while 

living  sepai"ate  from  him 1114 

whether  they  were  necessaries 1114 

whether  endoi-sement  on  note  revives  it 3184 

wTiether  money  tendered  is  brought  to  coui't,  is  not 1 250 

whether  propei-ty  claimed  to  be  exempt  as  necessaiy  is  so 1G72 

arising  from  there  being  no  change  of  possession  on  sales  of  chattels  . . .  1685 

1686 
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R. 
RABBITS, 

private  property  in 563 

RACING,  , 

of  animals,  agreements  for  are  void 50 

RAILROAD, 

companies,  what  agreements  they  may  make  with  a  gratuitoua  passen- 
ger   37o(,    634 

as  to  agreements  for  freight 106a,  034 

their  responsibility 105,  (8),  634ci 

what  passengers  may  do  in  case  of  accident 105,  (8) 

liability  for  baggage,  and  when  it  ceases 105,  (8) 

when  liable  for  negligence 481,  &c.,  634,  &c. 

on  whom  process  to  be  sei"ved 730 

RAILS, 

when  personal,  and  when  real  property 502,  1683 

RATIFICATION, 

of  agreements  made  on  Sunday 50 

of  acts  of  agent 17Ca 

when  and  how  made,  and  its  effect 17Ga 

of  partner's  unauthorized  act 201 

by  infant,  after  he  becomes  of  age 370,  1094,  1098 

to  whom  to  be  made 370 

what  necessary  to 1094,  1095,  1098 

by  party,  of  officer's  unauthorized  act ;  makes  him  liable 670,  671 

what  is  sufficient 670 

RAVENOUS  ANIMALS, 

entry  on  lands  in  pursuit  of,  permitted 562 

/See  AifiMALs. 

REAL  ESTATE, 

mortgage  of;  no  action  lies  to  recover  the  debt  in  absence  of  covenant, 

express  or  imphed,  to  pay 333 

REAL  PROPERTY, 

defined 502,  503 

growing  trees  are^ 139,  502 

when  they  are  personal 502 

grass 139,  502 

fruits 139,  502 

when  fences  and  rails  are 502 

when  hop-poles  real  property 502 

when  manure  is 502 

water  privileges  are 502 

growing  plants,  when  real 502 

parol  sale  of,  void 127 

fixtures  may  be  severed  and  sold  by  pai-ol 140 

an  easement  or  servitude  is 142 

title  to  not  divested  by  suiTender  or  destruction  of  deed 147 

injuries  to 5 '1  -563 

grain  and  vegetables  are  not 502 

boundaries  of,  when  on  a  highway  or  stream 504 

is  suiTounded  by  an  imaginary  fence  or  close 505 

license  to  enter  on,  express  or  imphed 506 

given  by  law  in  what  cases   512,  519 

revocation  of,  and  its  consequences 50.7,  513 

to  one,  no  authority  to  take  others  with  him 508 

with  a  key,  not  to  enter  othej-wise 511 

agreement  to  sell  not 509 

iSee  License. 
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trespasser  from  the  beginnings  on 514,     515 

entry  upon,  when  actionable 516  -  519 

must  be  with  some  degree  of  fault 516 

illustrations  of  rule 516,     518 

ignorance  no  excuse  for 516 

justified  in  pursuit  of  ravenous  animals 562 

See  Trespass: 
entry  on  justifiable  -when  highway  founderous,  impassible  or  obstructed,     577 

by  whom  action  for  trespass  upon  to  be  bro^^ght 519,     521 

when  it  may  be  against  the  owner 519 

possession  sufficient  to  maintain  action CIO 

what  is  sufficient,  and  evidence  thereof 520,     r-22 

actions  for  inj  uries  by  tenant 524 

right,  of  owner  to  use,  in  its  natural  state 525 

what  the  adjacent  owner  may  do 525 

if  landlord  omits  to  make  repairs,  when  liable  to  adjacent  owner 525 

injuries  to,  by  the  animals  or  chattels  of  others 526,  533,  535  -  542 

fences  and  inclosures  of 527  -  542 

fisheries  are 542 

injuries  to _ 542  -  547 

water  rights  and  flowage 549  -  561 

injuries  to  private  road 549 

tenant  at  will  of SIO 

from  year  to  year 338  -  341 

cannot  dispute  his  landlord's  title 339,  1497,  1504 

obstruction  of  lights,  by  erections 561 

when  title  to,  is  in  question,  statutoiy  provisions.  ..5,  520,  723-729,  1276-1284 

stages  or  degi-ees  of  title 722 

a  right  of  public  or  private  way,  involves  a  question  of  title  to 724 

lease,  to  show  right  to  rent,  does  not 725 

question  of,  may  arise  upon  the  sale  of  standing  timber 726 

is  involved,  where  the  possession  of  unoccupied  lands  is  shown  by 

title 727 

cannot  be  tried  by  justice,  even  by  consent 20,     728 

complaint  for  trespass  to,  should  specify  close 12S4 

arbitrators  cannot  arbitrate  as  to  title  to 1199,  1206,  1212 

may  as  to  its  location  or  boundary 1212 

as  to  equitable  titles 1212 

chattels  real  are 1668 

iSee  Land. 
RECAPTURE.     See  Arhbst,  Escape. 

RECEIPT, 

I.  O.  U.  is  not  a,  but  is  evidence  of  money  lent ^ .  ^ 332 

for  goods  levied  upon  or  attached ii?."),  9^:9,  -1G97 

of  indebtedness,  when  presumed  from  subsequently  given 1493 

when  a,  is  not  evidence  of  an  indebtedness 1494 

when  it  may  be  contradicted  or  explained  orally 1503,  1529 

RECEIPTOR, 

of  property  levied  on  cannot  sue  in  his  own  name  for  the  property 575 

constable  may  deliver  attached  goods  to,  if  defendant  gives  no  bond 969 

constable  may  deliver  goods  levied  on  to 1697 

cannot  plead  set-oft' ^}^^ 

is  estopped  to  deny  officers'  title 1'''04,  1703 

goods  must  be  demanded  of  him  before  return  day 1  '03 

RECISSION, 

of  contracts  for  fraud,  how  and  when  made 80 

party  must  be  restored  to  his  old  situation 80 

restore  what  he  has  received 76,  80,  264,  (3,  4,  5),  267,  791 

RECKLESSNESS, 

whei-e  one  cannot  contract  against  his 106os 
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RECORD, 

contracts  of,  defined 23 

RECORDS, 

proof  of 1447-1463 

/S'ee  liviDENCE. 
RECOUPMENT, 

in  actions  iijon  contract 275,     289 

upon  a  warranty ■ 1171 

REDEMPl'ION, 

of  chattels  mortgag'ed 613 

pledged 618 

RELATIONSHIP, 

of  justice,  juror  or  constable,  and  its  effect.    See  Aimfm  ksd  CoirsAif- 
GtmnTT. 

RELEASE, 

of  judgment  against  one  of  several  ■wrong-doere  releases  aU 707 

release  under  seal  of  one  wrong-doer  a  release  of  all 1193 

may  release  one  of  several  wrong-doers  by  instrument  not  under  seal. . .  1193 

cannot  be  made  by  an  infant 1097 

technical  words  applicable  to,  and  their  force 1189-1192 

by  one  of  several  joint  creditors  a  release  by  all 1 189 

consideration  necessary 1189 

v.hen by  parol  good 1189 

by  one  partner  in  consideration  of  an  individual  debt  i3  void 1189 

of  demands  not  yet  due,  by  what  words 1100 

general  words  in,  taken  most  strongly  against  releasor 1101 

effect  of  "  of  all  actions  " 1191 

of  other  special  expressions IICO,  1191 

when  should  be  under  seal 1189,  llu3 

when  general,  is  I'estrained  by  particular  words 1191 

as  a  general  rule,  is  construed  according  to  its  purijose 1191 

sometimes,  and  when,  implied  by  law 1132 

covenant  never  to  sue 1193 

but  not  one  not  to  sue  for  a  definite  time 1192 

"  exoneration  "  of  one  joint  debtor  is  not 1192 

by  delivery  to  debtor  of  security 1192 

of  one  jointly  Uable  releases  all 1193 

covenant  not  to  sue  one  of  them  is  not 1193 

not  to  sue  all  is 1193 

compromise  may  be  made  wilh  one 1195 

how  to  be  made,  and  what  memorandum  to  be  given 1195 

creditor  may  collect  his  debt  of  the  others 1195 

they,  if  they  pay,  may  collect  his  share  of  the  one  released,  1195 

appointment  of  a  debtor  as  executor  or  administrator,  not  a 1194 

how  it  should  be  drawn 1190,  1191 

where  debtors  are  several,  discharge  of  one  not  a  release  of  others,  1193,  1196 

of  maker  or  endorsei',  or  acceptor,  releases  subsequent  parties 1193 

of  one  stockholder  of  a  manufacturing  coiporation  not  of  the  rest 1196 

award  of  arbitrators,  when  equivalent  to 1197 

RELIGIOUS  BELIEF, 

of  a  -witness  may  be  sho-wn  to  affect  his  credibility 1550,  1586 

,  he  may  be  cross-examined  as  to  it 1550 

oath  to  witness  may  be  administered  according  to  his (349),  1550,  1552 

RELINQUISHMENT, 

of  damages,  where  jury  exceed  justice's  jurisdiction,  or  plaintiff's  claim 
in  complaint 317,     1363 

RENT, 

in  absence  of  special  agreement  is  not  due  till  end  of  term 335 

relation  of  landlord  and  tenant  must  exist 335 
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■RENT— Continued: 

due  to  purchaser,  assignee  or  representatives  of  landlord,  if  he  sells,  &c.,  336a 

rate  of  where  tenant  holds  over  his  term,  and  when  payable 338  -  341 

action  for 334-345 

cannot  be  defended  by  denying  lessor's  title 335,  339,  1497,  1504 

in  case  of  eviction,  and  when  that  occurs 344a,  3446 

where  premises  are  injured  or  destroyed  by  the  elements 344 

where  tenant  has  been  evicted,  or  has  not  occupied 344,  1133 

when  the  premises  were  not  tenantable 344c 

where  the  landlord  has  not  made  repaii-s  he  agreed  to  make B44d 

where  premises  are  let  for  an  unlawful  purpose 341 

when  may  be  used  as  a  set-off 1133 

when  and  where  tender  of,  to  be  made 1251 

amount  of,  recoverable  against  tenant 797 

interest  recoverable  on 804 

See  LAifDLOKD  ajsd  Tenaht. 

REPAIRS, 

landlord's  implied  agreement  to  make 344c 

i-ights  of  tenant  when  landlord  agrees  to  make  them,  but  does  not 34id 

damages  against  landlord,  or  against  tenant,  for  not  making 797 

REPEAL, 

of  statute  making  a  contract  void,  will  not  legalize  it 37 

REPLEVIN, 

actions  of,  may  be  brought  in  justices'  courts 4,  (7) 

proceedings  in 4,  (7) 

jm-y  in 4 

when  may  and  when  may  not  bo  maintained 893 

may  be  with  or  without  damages 893 

when  plaintiff  may  require  chattel  to  be  replevied 894 

plaintiif  must  deliver  affidavit  and  imdertaking  to  justice 894 

aifidavit  in,  what  must  contain 895,  896 

by  whom  made 897 

when  by  agent  or  attorney,  and  what  must  contain 897 

form  of 898 

undertaking  in,  sureties  required 899 

conditions  and  amount  of 899 

form  of 900 

justification  of  sureties 900 

rules  Applicable  to  elocution  of 901 

requisition  to  constable,  requirements  of 902 

must  be  delivered  to  constable  with  summons 902 

form  of 903 

how  to  be  executed 904,  984 

defendant  may  except  to  plaintiff's  sureties 905 

excepting  waives  retui-n  of  property 917 

if  not  excepted  to,  objections  waived 905 

sureties  must  justify  when  excepted  to,  or  plaintiif  give  new  undertaldng,  905 

defendant  may  require  return  of  property  when 906,  978 

may  require  return  of  all,  or  portion  of  property 896 

must  make  affida%-it  for 906,  978 

what  affidavit  must  contain 907,  978 

who  may  make  affidavit 907 

made  by  agent  or  attorney  what  to  state .  .■ 907,  979 

tmdertaldng  on  return  of  property,  must  be  given 906 

sureties  to 907 

qualifications  of  sureties 909,  980 

must  be  two  sureties 980 

must  justify,  tvhen 906,  980 

how  may  justify  when 909 

and  justification  must  be  filed  with  justice 909,  980 

allowance,  must  be  endorsed  thereon  by  justice 980 

form  of  notice,  affidavit  and  undertaking 970 
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REPLEVIN  —  Continued : 

■    when  property  delivered  to  plaintiff 910,     982 

to  defendant 910,  977,     982 

constable,  liable  for  delivering  to  either  party  without  authority 911,     983 

where  property,  claim  by  person  not  a  party 912,     981 

he  must  make  affidavit  and  deliver  to  constable 912,  (1709) 

may  maintain  action  against  constable 912,  (1710) 

summons  must  be  issued  within  three  months 912,  (1710) 

summons  must  be  served  within  three  months  after  issued,  912,  (1710) 

can  only  maintain  action,  when 912,  (1710) 

constable  may  require  indemnity,  before  dehvering  property  to  plaintiff,     91iJ 

981 

if  indemnity  not  given,  may  deliver  property  to  claimant 981 

conditions  of  indemnity  bond _. 912,  (1711),     981 

constable  may  require  sureties  in  indemnity  bond  to  be  examined,     913 

(1711) 

sureties  may  be  substituted  as  defendants  when 912,  (1711) 

defendant  in,  may  demand  judgment  for  retura  of  property,  with  or 

without  damages 913 

plaintiff  in,  may  recover  damages 914 

verdict,  report  or  decision  must  fix  damages 914 

when  verdict,  &c.,  must  fix  value 914,  (1726) 

caanot  maintain  action,  against  defendant's  sureties  until  after  return 

of  execution 914,  (1733) 

judgment  in,  may  be  docketed 914,  (17^0) 

for  plaintiff,  what 9l7 

for  defendant,  what 917 

action  cannot  be  maintained  against  sureties,  imtll  return  of  execution,     914 

917,  (1783) 
sheriff's  return  to  execution,  presumptive  evidence  against  sureties,  914,  (17E4). 

destruction  of  chattel,  when  a  defense 914,  (1735) 

defendant  not  appearing,  or  not  personally  served,  justice  must  try 915 

justice  must  try,  thoughchattel  not  replevied 916 

jurisdiction  of,  depends  on  value  of  chattel  stated  in  affidavit 917 

demand,  when  necessary,  when  may  be  made 917 

will  lie  though  defendant  has  parted  with  property 917 

will  not  lie,  when 917 

plaintiff  need  not  offer  to  refund  advancements,  when 917 

verdict  for  plaintiff,  when  property  not  delivered  to  him 917 

summons,  affidavit  and  requisition  must  be  served,  as  prescribed 977 

constable  must  take  chattel  in  his  possession 977 

must  serve  copies  of  affidavit,  requisition,  &c.,  on  defendant 977 

when  chattel  is  concealed  in  building 977 

must  keep  chattel  in  secure  place  and  deliver,  when 977 

when  must  make  return  and  file  with  justice 984 

return  what  to  contain 984 

form  of  constable's  return  of  service  in 985 

recovery  in,  not  a  bar  to  subsequent  action  in  trover  by  defendant 1167 

REPRESENTATION, 

of  agent,  when  binding  on  principal 159,  1505 

See  Admissioks,  Phincipai,  and  Agent. 

REQUEST, 

to  pay  or  perform,  when  necessary  before  action  on  contract 1256,  1257 

See  Demand. 

RESCUE, 

when,  and  when  not  defense  to  officer  for  an  escape 691 

of  property  distrained,  damage-feasant 699 

RES  GEST^, 

defined 1511 

when  declarations  are  competent  evidence 1 511 

when  for,  and  against  parties  making  them 1511 
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RESIDENCE, 

what  is  last  place  of,  under  attachment  law 972,  et  seq, 

of  corporations  and  express  companies 2 

RESISTANCE  TO  PROCESS, 

duty  of  officer  to  overcome 936 


RESTAURANT, 

is  not  an  inn  so  as  to  create  relation  of  landlord  and  guest 595 

keeper  of,  must  post  certain  notice,  or  he  cannot  recover  for  articles  fur- 
nished        595 

RESTRAINT, 

of  trade,  contracts  for  g-eneral,  are  void 47,  48 

when  for  limited,  are  good 47,  48 

rules  relative  to 47,  48 

RETURN, 

by  officer,  of  service  on  part  of  joint-debtors,  to  be  special 926 

of  service  of  summons  932  -  939 

to  be  in  writing 933 

what  to  contain 933  -  937 

need  not  be  on  the  process,  or  attached  to  it 936 

necessary  to  give  the  justice  jurisdiction 937,  938 

rules  as  to  contradictions  of 936,  937,  939 

justice  should  not  proceed  till  it  is  made,  or  defendant  waives  it 938 

one  deputed  to  make  service  must  make  ;  his  affidavit  not  sufficient,  940 

of  service  of  an  order  of  arrest 943 

what  it  must  contain 943,  944 

should  be  on  order  or  attached  to  it 947 

of  service  of  an  attachment 975,  976 

what  to  contain 975,  976 

if  false,  officer  liable 937 

prima  facie  evidence,  even  against  third  persons 1376 

justice  should  wait  one  hour  aftei-,  for  appearance 9S8,  995 

defects  in,  cured  by  appearance 986 

objections  for  and  irregularities,  when  to  be  made 986 

of  execution  necessary,  before  issuing  of  new,  or  renewal  of  old 1659 

upon  an  appeal 1742 

should  show  that  the  svimmons  contained  time  and  place  of  appear- 
ance    1614 

if  shows  no  objection  to  defect  of  evidence,  presumed  it  was  supplied,  1595 
of  requisition,  &c.,  in  replevin.     See  RBPLEViif ;  Officer;  Evidence. 

RETURN  OF  PROPERTY, 

when  necessary  on  avoiding  sale 76,  80,  233,  247,  260,  264,  267,     791 

REVERSAL, 

of  judgment  does  not  divest  title  of  property  sold  on  execution 568 

REVERSIONER, 

his  implied  right  to  enter  on  the  premises 512 

when  to  sue  for  trespass 519 

REVOCATION, 

when  it  terminates  a  license,  and  the  consequences  thereof 122,  507,  513 

to  whom  notice  of,  to  be  given 507 

when  it  terminates  an  agency 173 

of  submission  to  arbitration,  damages  for 1041 

when  and  how  to  be  made,  and  by  whom 1210 

REWARD, 

action  for,  when  maintainable 1041,      (5) 

when  statute  of  limitations  begins  to  run  on  claims  for 1176 

RIVER, 

rights  of  ovroers  of  banks  of,  to  water-flow,  &c 547  -  561 

boundaiies  of  lands  bounded  on 504 
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ROAD, 

law  of  the 490-493 

private,  injm-y  to 549 

See  Highway. 

RULE  OF  COURT, 

proof  of 1449 

s. 

SABBATH.    8ee  Sunday. 

SALARY, 

when  due 1176 

when  statute  of  limitations  begins  to  run  on  claim  for 1176 

SALES, 

defined 82 

on  Sunday,  when  void  and  when  valid 50 

■when  may  be  void  for  usury 53 

of  one's  credit,  not  usurious 62 

factor  may  charge  a  percentage  on 62 

void  for  fraud,  remedies  of  pai-ties 76,  248 

fraudulent 76,  78-81,  231-234,  238,  240,  247,  248,  581,  645 

vendor  must  not  conceal  secret  defects,  nor  use  artifice 78,  79 

all  defects  need  not  be  enumerated 79 

duty  of  vendee  to  protect  himself 79 

law  protects  him  against  unfairness  and  fi-aud 79 

if  he  knows  the  statements  to  be  false,  there  is  no  fraud 79 

vendor  may  commend  his  goods  and  exalt  their  value 79 

how  and  when  rescinded  for  fraud 76,  80,  233,  247,  264,  267,  645 

title  to  goods  sold,  when  it  passes 83,  84,  85,  226,  234,  576  -  5G6 

on  conditional  sales 221,  230,  230a,  1G78 

in  sales  on  credit 84,  2^4 

where  something  is  yet  to  be  done,  as  weighing,  &c 84,  1243 

where  pai-t  of  the  goods  are  delivered 84 

of  goods  yet  to  be  manufactured 84,  577 

passes  as  soon  as  bargain  is  stnick 85 

when  not  till  payment,  unless  the  goods  are  delivered 226 

to  crops,  &c.,  to  be  raised 577 

by  confusion  and  accession 577  -  5S1 

price  is  payable  in  cash,  unless  otherwise  agi-eod 83 

lien  of  vendor 85,  226 

discharged  by  a  tender  by  vendee 85 

loss  of  goods  in  vendor's  hands 86 

vrhen  vendor  is  bailee  for  vendee 87 

when  interest  begins  to  run  on 807 

as  aflected  by  the  statute  of  frauds 88  -  99 

goods  yet  to  be  manufactured  are  not  in  str.tr.  ic 89 

where  goods  exist,  but  are  yet  to  be  finished 89 

when  agreement  is  for  sale,  and  when  not 89 

goods  worth  over  fg.'50,  but  price  not  agreed  on SOos 

judgment  for  over  ?50 89a 

growing  hop-roots S9a 

standing  trees 89a 

memorandum i)0,  01 

delivery  upon 91^  -  97 

cases  of,  distinguished  from  bailments 99a 

.if  no  delivery,  and  nothing  paid,  no  action  lies  for  goods 121 

of  partnership  property  by  one  partner 193 

conditional 221,  230,  230a,  1G78 

and  delivery 97,  227-230 

absolute  delivery ' 226 

v.'bere  vendee  refuses  to  accept,  vendor  may  re-sell  and  recover  balance,  223 

1043 

payment  and  delivery  are  concurrent  acts 226 
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vendor  need  not  deliver  till  paid 226 

may  retain  goods  till  payment  as  a  pledge 226 

-where  payment  was  to  have  been  in  notes  of  third  person,  who  is  or 

becomes  insolvent 226,    247 

■where  vendee  becomes  insolvent,  and  deposits  goods  for  the  vendor 226 

•where  payment  is  evaded 227 

waiver  of  the  terms  of 230 

rights  of  vendor  against  bona  fide  purchaser  from  fraudulent  vendee. . .     231 

232,     581 

where  pui-chase  amounted  to  a  felony 382 

right  of  stoppage  in  transitu 234  -  238 

of  public  office,  void 45 

waiver  of  tort  upon 238,  247,  248,  306,  646,    720 

action  upon 239  -  251 

when  price  is  due 239  -  242 

vendor  must  perform  on  his  part,  before  he  can  recover 239 

colorable  are  void.     /See  BBTTiifQ  and  Gaming. 

of  goods  to  wife  or  servant 242,    243 

no  action  lies  till  credit  has  expired 240 

except  in  cases  of  fraud 240,  247,     248 

when  credit  expires 239  -  242 

to  an  agent  sufficient 242 

to  a  committee  of  a  club,  society  or  party 245 

to  be  paid  for  otherwise  than  in  cash,  demand  necessary 246 

vendor  must  deliver  all  that  was  sold,  and  no  more,  or  he  cannot  recover,     249 

imless  the  balance  over  is  accepted 249 

when  bailee  to  sell  becomes  purchaser 250 

what  warranties  are  implied  on 251 

what  words  constitute  a  warranty  on 252 

waiTanties  concerning  quahty  upon 253  -  267 

See  'Wakkanty. 
by  sample.     See  Sample,  Sales  by. 

implied  warranty  upon 259 

executory  contracts  of,  rules  as  to  implied  warrant  on 258,     791 

actions  for  breach  of  express  or  implied  warranty  on,  and  the  damages,    260 

of  horses,  rules  relative  to  warranty  and  fraud  on 264  -  270 

See  Horses,  Wakrakty. 

may  be  both  fraud  and  warranty  in  same 264,      (4) 

with  all  faults 269 

executed  and  executoi-y  sales 82,  258,  576,     791 

if  vendor  sue  for  price,  he  affirms  sale 4 583 

of  goods  pledged,  how  made 618 

of  goods  on  junior  execution  confers  good  title 676,     677 

title  on,  under  erroneous  judgment ■ 659 

See  Execution. 
when  fraudulent  as  to  third  persons  because  no  change  of  possession,  1685 

1686 
if  vendee  sues  for  the  goods,  he  must  aver  and  prove  he  was  ready  and 

willing  to  pay  for  them  1042,      (5) 

whether  vendor  is  to  deliver,  or  vendee  to  go  for  goods 1043 

rules  as  to  tender  of  goods  sold,  see "... 452,  1252 

allegation  that  goods  were  "  sold  "  implies  delivery 1047 

when  statute  of  limitations  begins  to  run  in  cases  of 1176 

allegation  of,  supported  by  proof  of  sale  to  third  person  for  him 1442 

or  by  a  conversion 1442 

damages  in 784,  785,  791,     792 

where  goods  sold  do  not  answer  description 791 

right  of  return  by  either  party  on  rescission  for  fraud  or  other  reasons,      76 

80,  233,  247,  260,  264,  267,    791 
See  Goods  sold  and  dblivbhbd.    Cowtraot.    Title,  &c. 
SALVAGE, 

implied  contract  to  pay 298 

lien  for 596 
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SAMPLE, 

sales  by 251,  259 

■whether  vendee  can  return  goods,  for  breach  of  warranty  on 254,  259 

when  a  question  for  the  jury  whethei'  sale  was  by 259 

damages  for  breach  of  warranty  on 260 

SANITY, 

is  always  presumed 32,  1106,  1492 

if  insanity  is  proved,  it  is  presumed  to  continue 32,  1492 

evidence  on  questions  of 1105,  1106 

SATISFACTION, 

of  judgment,  when  a  levy  is  not  and  is 1660,  1700 

an  arrest  is  a  satisfaction 1660 

SATURDAY.    See  Seventh  Day  Baptists. 

SCHOOL  BOOKS, 

when  exempt  from  execution 1670 

SCHOOLMASTER, 

right  of,  to  punish  his  pupils 5C7,  note  (7) 

SEAL, 

is  presumptive  evidence  of  a  consideration 28 

does  not  prevent  showing  illegality  of  consideration  of  an  agi-eomont,  23,  38 

estops  a  party  from  denying  considerjttioti  expressed  in  an  agreement. . .  28 

surrender  of  a  sealed  lease  need  not  be  under 147 

when  one  partner  may  execute  sealed  instruments  for  the  firm,  198,  207,  208 

how  contract  under,  may  be  modified 218 

process  may,  but  need  not  be  under 919 

when  necessary  to  a  release 1189,  1193 

statute  of  limitations  on  instruments  under 1175 

when  necessary  to  an  award 1220 

SEARCH-WARRANT, 

power  to  issue  and  sendee  of 668  -  670 

officer's  rights  on ■ 669 

manner  of  executing 669 

SEAT  IN  CHURCH, 

when  exempt  from  execution 1670 

SECONDARY  EVIDENCE, 

when  permitted 1474-1485 

oath  to  prove  its  necessity 1484 

See  Evidence. 

SECRET  PARTNERS.     See  Dobmant  Paetnbbs,  Paetnbks  and  Partnership. 

SECURITY,  _  _  , 

given  for  judgment  obtained  on  a  usurious  contract,  is  valid 65 

for  usurious  debt  is  void,  unless  the  usury  is  canceled 67 

or  the  debt  is  beld  by  a  hcma  fide  h.olaer 67 

subsequent,  for  usurious  agreement,  when  good  and  when  not 67 

given  by  one  of  firm,  when  firm  discharged 206,  1123 

upon  issuing  order  of  arrest 853 

defendant  may  give,  and  procure  discharge  from  the  an'est  on  the 

order 995 

giving  of  higher,  old  conti-act  merged 1124,  1226 

new  note  with  new  sureties 1123,  1226 

not  if  the  higher  security  is  merely  collateral 1123 

on  adjournment 12S9,  1308-1312 

appeal , 1735,(3050,3052),  17.39 

given  by  a  constable  on  entering  on  his  duties  and  his  sureties  liability 
thereon ' 1725,1727-1729 
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SECURITY — Cmiinued : 

taken  by  a  constable  with  plaintiff's  assent,  from  defendant  arrested  on 
execution 1733 

See  Bail. 

SEDUCTION, 

actions  for,  not  in  justice's  jurisdiction 5 

past,  a  good  consideration  for  a  promise 43 

SELLING, 

and  buying  offices,  agreements  for  void 45,     394 

SERVANT, 

answerable  to  his  master  for  damages  sustained  by  his  negligence 489 

See  Master  akd  Servant. 

SERVICE, 

of  notices,  process,  &c.,  how  time  of  computed 71,  828,     933 

See  Time. 

and  return  of  summons 933  -  939 

how  made 830,  932,     &c. 

when  and  how  by  copy 932 

cannot  be  made  by  one  deputed  by  constable 939 

constable  may  serve  process  in  his  own  favor,  and  charge  fees 939 

justice  may  depute  one  to  make,  except  of  venire 940 

deputy  must  make  return,  not  affidavit,  of  service 940 

cannot  chai-ge  fees 940 

officer  cannot  break  into  dwelhng  to  make 941 

See  Dwelling-house. 

how  to  make,  when  admission  into  dwelling  refused.  : 941 

cannot  be  made  on  Sunday  or  election  day 942 

and  return  of  order  of  arrest 943  -  957 

See  Ordeh  of  Arrest. 

of  attachment 959-977 

See  Attachment. 

SERVITUDES, 

what  and  liow  created 141 

See  Easements. 

SET-OFF, 

statutory 'provisions  concerning 1025,  1132 

must  be  interposed 1132 

if  not  defendant  cannot  maintain  action  on 1132 

when  defendant  need  not  interpose 1132 

judgment  when  counter-claim  equals  or  exceeds  plaintiff's  demand 1132 

defendant  may  recover  where  part  of  excess  not  due 1132 

factor  not  prejudiced  by,  against  principal 168 

in  suit  by  auctioneer  for  goods  sold  by  him 171 

must  be  of  claims  arising  on  judgment  or  contract 1025,  1132,  1133,  1154 

not  of  judgments  on  attachments,  or  where  where  executions  are  not 

returned 1133,  1154 

nor  where  defendant  is  under  arrest  on  execution 1154 

must  be  due  to  defendant  in  his  own  right 1134 

right  to  may  be  waived 1133 

ao-ainst  the  assignee  of  a  demand 1134-1137,  1141-1148 

by  assignees 11.35,1136,  1155 

not  permitted  when  manufacturers'  lien  is  claimed 1136^ 

when  it  may  be  of  an  unUquidated  demand 1137,  1152 

mav  be  of  a  demand  accruing  subsequent  to  plaintiff's 1138 

not" allowed  where  the  claim  accrued  after  suit  brought 1138,  1155 

not  allowed  on  bond  for  defendant's  maintenance 1138 

nor  in  actions  for  torts,  unless 1138 

for  breach  of  wan-anty  in  sales 11 38 

on  an  open  policy  of  insurance 1138 

on  an  indemnity  bond  to  an  officer 1138 

where  debt  barred  by  statute  of  limitations 1154 
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SET-OFF  —  Continued  : 

in  suit  by  pledgor,  for  improper  sale  of  pledge 1138 

separate  debt,  not  against  a  joint  debt 1139,  1154 

in  case  of  partnerahip  dealings,  when 1140,  1146 

of  assignee  of  insolvent 1147 

must  be  interposed  at  the  first  opportunity 1148,  1149,  1151,  1154,  1155 

answer  that  set-off  was  not  so  intei-posed 1149 

if  plaintifl'  objects  to,  and  it  is  rejected,  it  may  be  afterward  interposed,  1149 
when  defendant  is  authorized  to  commence  action  by  warrant,  what  the 

defense  must  show 1150 

omission  to  plead  in  former  actions,  when  and  when  not  a  bar,  1149, 1151-1156 

requisites  of,  when  set  up  against  executors  and  administrators 1153 

judgment  against  them  in  such  cases 1153 

certain  rules  and  cases  in  relation  to 1154 

one  holding  a  joint  and  several  demand  against  two,  not  bound  to  set  it 

off,  in  suit  by  one 11 54 

answer  of :•■••; ^1^^'  1^^' 

where  judgment  for,  is  for  more  than  is  claimed 1 158 

not  allowed  where  plaintiff  discontinues  or  is  nonsuited 1158 

may  be  allowed  though  plaintiff  established  no  claim,  if  cause  is  sub- 
mitted for  decision 1158 

SEVERAL  CONTRACTS, 

may  be  made 212,  213 

rules  relative  to 212,  213 

plaintiff  must  perform  on  his  part 217 

iSee  Contract. 

SEVENTH-DAY  BAPTISTS, 

process  not  to  be  served  on,  on  Saturday,  under  a  penalty 834,  922 

SEWING  MACHINE, 

when  exempt  from  execution 1670 

SHARES, 

agi'eement  to  work  farm  on,  is  not  a  partnership 183 

is  a  tenancy  in  common 183,  619 

SHEEP, 

remedy  for  when  killed  by  dogs 641,  642 

See  Dogs. 

when  exempt  from  execution 1670 

SHERIFF, 

bonds  taken  by  colore  officii,  void 45fli 

may  make  agreement  with  deputy  to  divide  fees 45a 

liability  of  as  bailee  for  goods  taken  by  legal  process 104,  (11) 

sales  of  land  by,  are  in  statute  of  frauds 139 

implied  warranty  by,  on  sale  of  property 251,  1713 

coUeets  his  fees  from  the  attorney  who  employed  him 294 

when  liable  for  money  had  and  received 307,  (1,  6) 

may  sue  for  property  on  which  he  has  levied 568,  572,  573 

deputy  sheriff  cannot  sue  for  them 572,  758 

receiptor  of  the  goods  cannot  sue  for  them. 575 

proof  in  actions  by  sheriff. 568,  572,  573 

damages  in  action  against  general  owner 794 

must  sell  subject  to  constable's  prior  levy,  or  is  liable  to  him 572,  678 

liability  of  for  levy  on  goods  of  a  third  person  mingled  with  the  defend- 
ant's    659 

may  command  assistance  in  the  sei'vice  of  process. 672,  957 

rules  relative  to  such  cases 672,  957 

•when  liable  for  neglect  or  abuse  of  his  trust G84,  1729-1734 

■when  to  show  process  on  maldng  an-est 686 

right  to  arrest  in  a  dwelling-house 687  -  691 

/See  DWKLLING-HOUSB. 

retake  after  an  escape 691 
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SHERIFF  —  Continued : 

liability  of  for  an  escape 692-694,  1729-1734 

damages  in  such  case gig 

not  where  judgment  or  process  was  void 693a 

where  it  was  irregular  only,  liable 693a 

cannot  recover  from  defendant  money  paid  for  his  escape 694 

for  false  return 695,  696,  937 

when  statute  of  limitations  begins  to  run  on  claim  for 1178a 

for  misfeasance  of  deputy 765 

presumed  to  be  regularly  in  office I486 

See  CossTABLB,  Officbb,  Phocbss. 
SHIPS  AND  VESSELS, 

hens  upon 59g 

for  salvage 298,  596 

SHOVEL, 

when  exempt  from  execution 1670 

SICKNESS, 

an  excuse  for  non-performance  of  an  agreement 272,  1122 

and  party  mi'ay  recover  for  what  he  has  done 272,  1122 

SILVER, 

coin  may  be  levied  on  and  not  sold,  but  returned  as  cash ■.  ....   1679 

SINGLE  CONTRACTS, 

defined 23 

SLANDER, 

actions  for  not  in  justice's  jurisdiction 5 

SLAVE, 

may  be  an  agent 153 

one  supposing  himself  such  cannot  recover  for  his  labor 297 

SLIGHT  NEGLECT.     See  Neglect. 

SOLVENCY, 

misrepresentations  relative  to,  a  fraud 78 

when  presumed  and  when  not 1492 

SPECIAL  AGENCY.     See  Pkincipal  and  Asbnt. 

SPECIAL  AGREEMENT, 

defined 215 

actions  on 215-220 

See  Actions,  Contract. 

SPECIAL  PARTNERS, 

who  are 184 

See  Partners  and  Pahtnbrship. 

SPECIAL  PROPERTY, 

in  chattels  enables  one  to  sue  for  it 570 

defense  that  one  has  not 571 

defendant  must  connect  himself  with  title  in  third  person 571 

(Jfflcer  after  levy  has 572 

mortgagee  and  pledgee  has 613,  616 

See  Parties  to  Actions,  Title  to  Goods. 

SPECIALTIES, 

defined 23 

accord  and  satisfaction  of 1227,  1229 

See  Contracts,  Alteration. 

SPINNING  "WHEELS, 

when  exempt  from  execution 1670 
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SPIRITUOUS  LIQUORS: 

effect  of  drinking  of,  by  jury,  before  and  after  submission  of  cause. . .  1409,  1413 

defendant  must  show  license  for  sale  of. 1489 

strong  beer  is 1439 

SPOONS, 

when  exempt  from  execution 1670 

SPRING  OF  "WATER, 

owner  of  soil  cannot  divert  from  its  natural  channel,  nor  dam  it 558 

rules  do  not  apply  to  underground 55Sa 

license  may  give  right  to  divert  or  dam 553 

presumed  after  twenty  years 558 

STAGE  COACHES, 

responsibility  of  carriers  by 105,  (8),  634a 

passengers  by,  how  to  govern  themselves 105,     (8) 

liability  of  carrier  for  baggage 105,     (8) 

■when  it  ceases 105,     (8) 

liability  for  damages  by  drunken  driver 684a 

See  Bailmbut,  Gabbier,  Common  Caebieb. 

STANDING  TREES.    See  Trees. 

STATED  ACCOUNT.    See  Account  Stated. 

STATUTE, 

repeal  of,  will  not  render  an  agreement  void  by,  valid 37 

money  paid  on  contract  void  by,  may  be  recovered  back 307,      (9) 

agreements  contrary  to,  when  void 393  -  396 

violation  of  right  given  by,  furnishes  cause  of  action 630 

effect  of  repeal  of,  when  cause  of  action  and  remedy  given  by 778 

complaints  in  actions  on 1027 

public  and  pi'ivate  defined 1028 

how  pleaded 1028 

STATUTE  OF  FRAUDS.    See  Fbatjds,  Statdtb  op. 

STATUTE  OF  LIMITATIONS.    See  Limitations,  Statute  of 

STAY  OF  PROCEEDINGS, 

justice  has  no  authority  to  grant 1647 

upon  an  appeal 1735,  (3050,  3052),  1739 

STEALING, 

private  presumptive  evidence  of  ordinary  neglect 103 

STOCK  BROKER.    See  Beokee. 

STOCKHOLDER. 

if  justice  is  related  to  a,  he  is  not  disqualified 2 

of  corporation  under  the  manufacturing  act  of  1811,  &c.,  severally,  not 
jointly  liable 1196 

STOLEN; 

goods,  cash,  negotiable  paper,  &c.,  title  to 281,    389 

action  for 304,  (7),  314,     380 

See  Felony. 

STOPPAGE  IN  TRANSITU, 

rules  in  i-elation  to 234  -  238 

right  of,  confined  to  the  vendor 235 

when  it  can  be  exercised 235 

when  it  terminates 235 

does  not  rescind  sale 2H5 

when  goods,  for  the  pm-pose  of,  are  deemed  on  their  passage 236 
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STOVES, 

put  up  in  a  house  not  apart  of  the  freehold 1683 

when  exempt  from  execution 1670 

STRAW, 

raised  on  farm,  is  not  manure , 602 

STRAYS,     ^ee  Esteays. 

STREET, 

right  to  dig-  in,  not  triable  by  justice 1280 

SUBMISSION.     iSee  Aebitkatioit. 

SUBPCENA, 

for  a  witness  on  an  application  for  an  attachment 872 

to  attend  a  trial 1313-1320 

duces  tecum 1314 

may  be  obtained  from  another  justice 1316 

service  of , 1221,  1317 

names  in,  and  when,  and  by  whom  inserted 1315 

not  binding  on  the  witness  without  payment  or  tender  of  fees 1318 

can  be  issued  only  to  the  same  or  an  adjoining  county 1319 

not  necessary  if  witness  attends  without,  and  is  sworn 1320 

witness  attending  under,  privileged  from  arrest 949,  (10),  1321 

issued  by  commissioner  to  examine  witnesses 1345 

by  fence  viewers 527,    (43) 

requiring  witness  to  bring  papers  with  him 1313 

may  be  issued  by  arbitrators 1221 

See  "Witness. 

SUBSCRIBING  WITNESS, 

proof  of  instrument  by 1464-1469 

when  dispensed  with 1474,  1476-1478 

impeachment  of 1475 

See  Witness. 

SUBSCRIPTIONS, 

rules  relative  to,  by  whom  made,  when  binding,  &c 126 

to  form  planki-oad  and  railroad  companies 126 

SUBSTANCE  OF  THE  ISSUE, 

to  be  proved 1442-1446 

SUB-TENANT, 

when  action  for  use  and  occupation  lies  against  him 336 

SUGAR-DISH, 

when  exempt  from  execution 1670 

SUMMARY  PROCEEDINGS, 

to  recover  the  possession  of  real  property,  statutory  proceedings  con- 
cerning  1757,  1758 

when  tenant  may  be  removed  by (2231) 

persons  holding  over  land  sold,  etc.,  may  be  removed  by (2232) 

removal  of  person  in  case  of  forcible  entry  and  detainer (2233) 

application  in,  to  whom  made (2234) 

petition  by  pei-son  entitled  to  possession (2235) 

notice  to  be  given  in  certain  cases 1758,  (2286) 

petition  by  neighbor  of  bawdy-house,  etc (2237) 

precept  to  be  issued  on  petition  in (2238) 

id. ;  how  issued  in  New  York  city (2239) 

id. ;  how  served (2240) 

duty  of  person  to  whom  copy  of  precept  delivered (2241) 

when  precept  to  be  served  on  landlord  of  bawdy-house (2242) 

proof  of  service  of  precept (2243) 

answer  in.. ...(2244) 

79 


1250  Index. 

SUMMARY  PROCEEDINGS  —  Continued  : 

issues  upon  forcible  entry  or  detainer (2245) 

transfer  of,  in  New  York  disti-ict  court (234C) 

trial  of  issues  joined  in (2247) 

adjournment  of  hearing (2248) 

final  order  upon  trial (2249) 

amount  of  costs  allowed ;  how  collected (2250) 

warrant  to  deliver  possession  of  premises (2251) 

execution  of  warrant  in (2252) 

when  issuing'  of  warrant  cancels  lease ;  landlord  may  recover  rent,  2252,  (2253) 

such  warrant  and  execution  for  costs,  when  and  how  stayed.. (2254) 

undertaking  to  stay ;   how  disposed  of (2255) 

redemption  "by  lessee (2256) 

id.  ;  by  creditor  of  lessee (-257) 

qualification  of  last  two  sections (2258) 

order  to  be  made  thereupon  ;  liability  of  person  redeeming (2259) 

appeal  from  final  order  in (2260) 

effect  of  such  appeal  limited  in  certain  cases (22G1) 

warrant ;  how  stayed  on  appeal (2262) 

appellate  court  may  award  restitution ;  action  for  damages (2263) 

application  of  foregoing  provisions  ;  effect  of  final  order (2264) 

how  proceedings  of  this  nature  to  be  stayed (2265) 

petition  to  be  verified 1759 

answer  to  be  verified 1759 

how  verified 1759 

tenancy  at  will  or  sufferance 1701 

may  be  created  by  express  words 1701 

or  by  implication  of  law 1701 

definition  of 1701 

illustrative  cases 1761 

tenancies  from  year  to  year 1762 

definition  of 1762 

cases  illustrating 1762 

can  only  be  determined  by  sufficient  notice  to  quit 1762 

notice  to  quit  in  case  of  a  tenancy  at  will 1703 

must  be  a  months  notice 1763 

specification  of  a  day  earher  than  one  month  does  not  invalidate 

notice 1763 

notice  must  be  specific 1703 

notice  must  be  given  by  the  owner  of  the  legal  title  or  his  agent,  &c.,  1703 

person  holding  contract  for  purchase  cannot  give 1763 

acceptance  of  rent  after  expiration  of  notice  is  a  waiver  of. 1763 

in  case  of  tenancy  from  year  to  year 17C4 

either  party  may  give 1764 

must  be  given  by  lessor  before  he  can  maintain  summary  proceed- 
ings     1764 

and  by  tenant  in  order  to  relieve  himself  of  liability  for  rent 1704 

must  be  a  notice  of  six  months 1764 

must  expire  with  some  year  of  tenancy. 1764 

when  not  necessary 1765 

tenant  holding  over  for  brief  period  without  consent 1766 

illustrative  cases 1765 

demand  of  rent  when  necessary 1766 

sufficient  if  made  of  one  of  several  joint  tenants 1766 

demand  of  rent  with  interest  not  invalid 1766 

must  be  in  writing,  when 1766 

to  authorize  summary  proceedings  relation  of,  landlord  and  tenant  must 

exist 1767 

such  relation  not  dissolved  by  contract  of  sale  not  carried  out  1767 

agreement  against  sale  of  intoxicating  liquors  valid 1767 

purchaser  of  real  estate  at  sale  with  notice 1767 

takes  subject  to  rights  of  tenant 1767 

proceedings  must  conform  strictly  to  statute 1767"' 

apply  to  corporate  bodies 176X 
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SUMMARY  PROCEEDINGS  —  Continued: 

no  wrongful  detainer  when  the  entry  ia  both  lawful  and  peaceful. ..  1767 

petition  must  make  out  plain  case y^gg 

must  show  relation  of  landlord  and  tenant  existing- !.'.'."."*.'..'.*.".'  1768 

made  by  agent,  what  to  allege \  .'.'.'.'.'.  1758 

when  not,  by  original  lessor,  what  to  state .'.'!!!!.".'.'.'."  1768 

must  show  premises  are  within  jm-isdiction  of  officer ". .".' ....  17G8 

recitals  in  precept  will  not  cure  defects  in .'..'.  i7g8 

what  to  state  when  property  sold  under  an  execution .'."'.'.'. '.  17G8 

in  preparing,  great  care  required 17C8 

when,  must  show  tenancy  has  been  terminated '..'...'.  1768 

precept,  requisites  of "  j^j^q 

manner  of  service '.'.  1709,  1770 

provision  of  code  should  be  strictly  followed '  1770 

should  be  dii-ected  to  occupant  by  name 1769 

proof  of  ser\dce  of,  how  made ['.  1770 

unless  legal  service  made,  officer  acquires  no  jurisdiction .'.'  1770 

appearance  of  defendant  specially  on  return  does  not  waive  defects,  1770 

answer  must  be  in  wi-iting 177I 

and  veiiiied '.  x771 

of  judgment  debtor  holding  possession  after  sale 1771 

under  general  denial  may  prove  usurious  agreement  in  lease 177 1 

what  to  state,  if  former  proceedings  are  plead  in  bar 1771 

what  defendant  may  prove  under  general  denial 1771 

adjournment,  when  justice  may  grant 1772 

must  be  on  request  of  party 1772 

proof  must  be  made  for 1772 

made  without  a  request  is  a  discontinuance 1772 

may  be  upon  consent 1772 

consent  need  be  of  only  those  who  appear 1772 

trial,  must  be  by  justice  or  jury 1773 

in  like  manner  as  issue  of  fact  in  justice's  court 1773 

final  order,  efifect  of. 1774 

not  a  bai'  to  action  of  ejectment 1774 

court  can  only  pass  on  legal  title 1774 

13  conclusive  as  to  aU  things  necessary  to  be  alleged  as  basis  of  pro- 
ceeding   1774 

not  conclusive  as  to  amount  of  rent  due 1774 

forms '. 1775 

SUMMONS, 

only  process  by  which  action  commenced 823 

described 823 

general  form  by  code 823 

returnable  not  less  than  si^  nor  more  than  twelve  days 830 

when  returnable  on  order  of  arrest 823 

to  be  served  at  least  six  days  before  return 880,  932 

is  issued  on  request,  and  without  proof 823 

when  second  and  third  may  issue 831,  931 

partners  must  be  named  in,  not  name  of  firm 826 

parties  in  representative  capacity  must  be  so  described  in 824 

if  names  plaintiffs  in  representative  character,  complaint  must  follow  it,  827 

if  doea  not,  complaint  may  be  special 827 

time  of  return  of,  how  computed 828,  932 

when  not  to  be  returnable  on  Saturday 834,  922 

place  of  return  to  be  particularly  stated  in 823,  835 

directed  to  any  constable  of  the  county 823,  829,  920 

to  be  in  name  of  the  people 918 

miay  be  in  bad  English  or  misspelled S13 

on  paper  or  pai'chment,  and  in  fair  character 918 

unabbreviated  and  signed  by  justice,  and  either  with  or  without  seal,  823,  919 

with  no  blanlis  to  be  tilled 823,  919 

need  not  show  amount  claimed  to  be  in  justice's  jurisdiction 921 

voluntary  appearance  equivalent  to  personal  service  of 830 
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if  no  cause  of  action  is  stated  in,  amount  is  unlimited,  and  defendant 
must  appear  and  object  in  proper  case 921 

must  not  be  issued  or  made  returaable,  oi-  served  on  election  day  or  Sun- 
day  922,     943 

if  returnable  at  too  long-  a  date,  is  void 652 

when  to  be  endoreed 924 

■what  sufficient 924 

service  of. 830-832,  932  -  943 

constable  should  make,  if  he  can 9u2 

copy  must  be  delivered  to  defendant 830,     932 

by  leaving-  of  copy 830,     932 

cannot  be  made  on  Sunday  or  election  day 922,     QA2 

may  be  by  constable  when  he  is  plaintiff,  and  fees  charged 9C9 

constable  cannot  depute  one  to  make 8C3,     009 

justice  depute  one  to  make,  -without  fees 829,    940 

how  made  when  admission  to  defendant's  house  is  forbidden 941 

on  corporations 830 

when  some  of  defendants  are  non-residents  good  as  to  othere 8C2 

return  of  service 8C3,  9:^3  -  9C9 

must  be  in  -wiiting,  stating  manner  of  service 803,     933 

failure  to  make  -wi-itten  return  by  constable  reqiiired  on 903,     934 

by  one  deputized  by  justice 829,     940 

in  case  of  several  defendants CC3,     935 

what  it  must  show f  03,     936 

need  not  be  endorsed  on  summons,  or  attached  to  it 003,     906 

constable  liable  for  false ' 937 

gives  the  justice  jurisdiction 903 

return  of  failure  to  serve  necessary,  befoi-e  second  can  issue 905 

form  of  on  corporations 933 

plaintiff  must  appear  on  return  of,  or  judgment  cannot  be  given  for  him,     996 

not  to  issue  for  infant  plaintiff  -without  appointment  of  guardian 1004 

how  omission  taken  advantage  of. 1004 

against  fictitioias  defendant,  or  one  sued  by  -wi-ong  name 825,  1031 

/See  Witness  ;  Juky  ;  Process. 

SUNDAY, 

what  agreements  and  transactions  on,  are  good  and  what  void 50 

is  a  natural  day,  commencing  at  midnight 50,  923 

ratification  of  agreements  made  on 50 

judicial  proceedings  on 922,  942 

verdict  may  be  received  on,  but  judgment  not  to  be  rendered  till  after. .  1427 

not  counted  as  a  day  between  service  and  return  of  process 933 

ser-vice  of  process  upon,  void 922,  942 

arrest  on,  on  civil  process,  void 950 

detention  over,  to  arrest  afterward,  void 950 

defendant  may  be  arrested  on,  after  an  escape 950 

where  the  last  day  taken  by  justice  for  rendering  judgment  is  on 1625 

SUNSET, 

I  on  execution  not  to  be  after 1701 


SUPERINTENDENTS, 

of  common  schools,  actions  by 746 

of  the  poor,  actions  by 74S 

SUPERVISORS, 

actions  by  and  against 1 746 

SUPRA  PROTEST, 

acceptance  of  bills  and  notes 446 

SUPREME  COUnT, 

has  general  jurisdiction 649 


Index.  1253 

SURETY, 

when  cannot  plead  ■QSiiry,  nor  recover  usury  paid 52 

may  avail  himself  of  his  principal's  duress 74 

agreement  of,  as  affected  by  the  statute  of  frauds 127,  129-132,     136 

actions  for  money  paid  by l 317-322,     324 

amount  to  be  conti-ibuted  by  each 324 

what  costs  and  expenses  ai-e  recovered  by 318,     319 

recovery  of  interest  by 318 

where  he  has  paid  but  part  of  the  debt 319 

what  is  joayment  by 319 

effect  of  alteration  of  note  upon  liability  of 3tj6 

giving  time  to,  or  release,  or  discharge  of  principal  or  prior  pai'ties, 

454-4G3 

discharge,  &c.,  of  accommodation  acceptor,  &c 4G0 

who  is  surety  under  these  rules 455,  4G0,     462 

by  whom  release  to  be  made 458,    459 

whether  time  caa  be  extended  by  a  usurious  agi-eement 455 

discharge  under  bankrupt  law 456,     463 

where  suretyship  does  not  appear  on  the  face  of  the  instrument,  455,     462 

not  discharged  if  surety  assents  to  release,  &c ^ 460 

and  creditor,  each  entitled  to  the  benefit  of  securities  held  by  the  other,    457 

rule  does  not  apply  to  parties  to  notes 457 

if  one  of  several  takes  security,  it  enures  to  the  benefit  of  all 457 

agreement  to  pay  by,  after  discharge,  needs  no  new  consideration 460a 

iTole  where  principal  neglects  to  sue  or  collect  after  request  by  surety 

that  he  do  so 461-464 

where  note  is  joint  and  several 463 

when  each  endorser  and  di-awer  is 454 

when  may  be  joined  as  party  with  principal 756 

constable  and  his  sureties  may  be  sued  together 7716 

approval  of,  on  attachment  undertakings 962,     965 

wife  cannot  be  for  husband's  debt 1111 

not  affected  by  result  of  suit  between  the  creditor  and  his  principal 1165 

when  statute  of  limitations  begins  to  run  on  payments  by 1176 

co-sureties  may  show  by  parol,  their  relation  to  each  other 1425 

SURETY  BOND, 

action  upon,  cognizable  by  justice •     717 

SURGEON.    See  Phtsiciajj  abd  StrRGBOir,  Pkofkssionai.  Pbkson. 

SURRENDER, 

of  lease,  when  valid  by  parol 146,  147 

when  to  be  in  writing , 146,  147 

need  not  be  under  seal 147 

cancelling  or  destroying  lease  not  enough 147 

by  operation  of  law,  and  instances  of. 148,  149 

when  assignment  is  a 149 

of  deed  wiU.  not  divest  title 147 

See  Lease,  Landlord  and  Tenant. 
SURVEYOR, 

deceased,  when  declarations  of,  evidence 1514 

SURVIVING, 

creditor  sues  without  joining  executor  or  admimstrator  of  deceased. . . .  748 

may  join  claim  with  one  due  to  him  alone '. 771 

person  entitled  to  damages  for  a  wrong  sues  in  his  own  name 761 

SURVIVING  PARTNER, 

his  rights ^^^ 

See  Paktneks  and  Partnership. 

SURVIVORSHIP,  . 

between  joint  tenants  and  tenants  m  common oia 

^WTNE 

and  food  for  them,  when  exempt  from  execution 1670,  1673 
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SYMBOLIC  DELIVERY, 

what  is 94 

See  Deliveky. 

T. 
TABLE, 

when  exempt  from  execution 1670 

TAKING, 

detaining  or  injuring  personal  property,  action  for 563  -  577 

action  lies,  although  there  is  no  wrongful  intention 565 

whei-e  there  is  unlawful  intermeddling  with 566 

for  a  simple  levy,  although  only  the  right  of  defendant  is  sold 567 

by  shei'iff  or  constable  for  goods  levied  on 568,     573 

by  executors  and  administrators  for  their  intestate's  goods 609 

former  action  of  trover,  rules  in 569,625-630 

measure  of  damages  for 610,     622 

possession  sufficient  to  warrant  action  for 570  -  574 

See  Teover. 

a  promissory  note,  evidence  and  rules  in  actions  for 623,     624 

See  AcTioK,  Teovee. 
TALESMEN, 

who  are 1379,  1382 

when  summoned 1379,  (2996) 

may  be  challenged 1382,  1386 

See  JuEY. 
TAVERN-KEEPER.     See  Innkeeper. 

TAX, 

when  statute  of  limitations  begins  to  run  on  claim  for  property  sold  for 
an  illegal 1176 

TEACHER, 

of  select  or  private  school  may  recover  for  his  services 295fls 

defense  against  his  claim 295a 

discharge  of  pupil  by 295a 

right  of,  to  punish  pupils _. 500,  note 

TEAM, 

what,  and  when  exempt  from  execution,  with  food  for 1670-1675 

TEAPOT,  CUPS  AND  SAUCERS, 

when  exempt  from  execution 1670 

TECHNICAL  TERMS, 

in  a  contract  may  have  their  meaning  shown 109,  (4),  1526 

TELEGRAMS, 

contracts  may  be  made  by 24 

when  such  a  contract  is  complete 24 

make  sufficient  memorandum  under  statute  of  frauds 127a 

damages  for  delay  in  transmitting 801 

TENANT.    See  Landloed  and  Tenant. 

TENANT  AT  SUFFERANCE, 

when  entitled  to  benefit  of  statute  relative  to  division  fences 528 

TENANT  AT  WILL, 

who  is 145,  510 

to  occupy  the  land  in  a  reasonable  manner 509 

not  to  cut  timber 510 

if  he  does  tenancy  terminated  and  he  liable  to  action ' . . . .  521 

when  entitled  to  benefit  of  statutes  relative  to  division  fences 528 

TENANT  FROM  YEAR  TO  YEAR, 

who  is,  and  his  rights  and  liabilities 338-341 
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■;  TENANT  IN  COMMON, 

who  is,  and  his  rights 619,  620 

■who  works  faion  on  shares 183,  619 

where  two  bills  of  sale  or  mortgages  are  simultaneously  given 619 

of  a  tree  growing  on  boundary  line 619 

each,  entitled  to  possession  of  the  joint  property 620 

suits  by  one,  against  the  other 620 

when  one,  liable  to  the  other  . : 620 

each  may  sell  his  individual  interest 620 

when  one  may  sever  and  appropriate  his  share 620 

not  liable  to  co-tenant  for  negligence 620 

all  should  join  in  action  for  injiu-y  to  joint  property 759 

save  where  the  undivided  interest  of  one  is  converted 759 

one  cannot  release  right  of  action,  so  as  to  defeat  the  rights  of  the  other,  759 

TENDER, 

when  it  terminates  lien  for  price  of  goods ■ 85 

when  it  perfects  conditional  delivery  under  statute  of  frauds 97 

when  it  terminates  liability  of  bailee 104,  (11) 

when  vendor  must  tender  consideration  if  he  wishes  to  reclaim  goods 

sold 80,  233,    267 

by  acceptor  or  maker  of  note,  saves  interest  and  costs 416 

by  mortgagor  to  mortgagee,  effect  of 613,  1241,  1250 

of  amends  for  injury  damage-feasant 699 

and  payment  into  court,  statutory  provisions  relative  to 1230,  1265 

See  Payment  into  Coubt. 

course  to  be  pursued  in  relation  to 1231-1234 

taking  money  from  court,  waives  iiTegrilarity  of 1233 

proceedings  after  payment 1234,  1235 

effect  of 1236,  1237 

admits  cause  of  action  to  extent  of  tender 1236,  1237 

creditor  entitled  to  the  money  tendered  or  paid  into  court 1234,  1264 

may  elect  to  take  it  at  any  time 1265,  1267 

answer  of,  what  it  may  contain 1238 

upon  a  demand  payable  in  chattels 452,  1240,  1243,  1250,  1252 

is  equivalent  to  payment 1240 

title  thereafter  in  tenderee 1240 

Kability  of  tenderor  therefor 1240 

places  the  articles  at  the  risk  of  the  tenderee 1240,  1243 

of  goods  "  such  as  suit,"  means  such  as  suit  payer 1250 

tenderor  must  do  everything  necessary  on  lus  part,  or  tender  is 

imperfect 1243 

should  be  in  middling  goods  of  that  sort 1250 

upon  a  money  demand  only  stops  interest  and  costs 1241 

does  not  pay  debt 1241 

to  be  available  money  must  be  paid  into  court 1241 

upon  a  mortgage  destroys  the  lien  only 1241,  1250 

by  whom  it  can  be  made 1242 

to  whom  it  can  be  made 1258,  1259 

how  it  is  to  be  made 1242 

when  actual,  excused , 1242 

must  be  without  qualification  or  condition ....   1244 

no  receipt  to  be  required 1244 

on  note  or  bill,  they  may  be  i-equired  to  be  given  up 1244 

when  deed  may  be  required  on 1244 

when  of  a  gross  sum  to  several  creditors 1244 

on  one  of  several  items  of  a  demand 1245 

of  more  than  is  due,  is  valid 1245 

when  mixed  with  other  moneys 1245 

when  payment  is  to  be  made  in  one  of  several  things  at  creditor's  elec- 
tion, or  in  such  as  suits 1245,  1250,  1252 

what  money  is  a  lawful,  and  in  what  sums 1246-1250 

as  to  United  States  currency,  or  "greenbacks" 1247 

iiactional  currency 1248 
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when  in  bank  notes  is  good 1245,  1249 

when  money  becomes  uncuiTent  or  of  less  value 1250 

answer  in  such  case 1250 

of  more  than  amount  due,  not  necessai-y  to  keep  whole  tender  good 1250 

question  whether  money  is  brought  into  court,  is  for  the  court  to  decide,  1250 

answer  of,  what  to  aver 1250,  1261-1264 

supported  by  proof  of  waiver  of 1250 

to  a  money  demand,  how  defeated 1263 

when  and  where  to  be  made 1251-1254 

of  rent 1251 

on  money  demand,  when  neither  time  or  place  is  mentioned 1254 

when  demand  or  request  is  necessary  before,  and  when  to  be  made, 

1254-1258 

contract  payable  in  specific  articles  and  no  place  mentioned 1252 

the  tenderor  should  wait  for  the  party  till  sun-down 1253 

it  is  no  excuse  for  not  receiving,  that  the  demand  has  been  left  for  col- 

fection 1259 

absence  of  the  creditor,  a  refusal 1260 

if  debt  not  discharged  must  be  kept  good 1262 

and  debtor  always  ready  to  pay 1262,  1263,  1267 

at  common  law,  when  made 1265 

successful  party  has  costs 1265 

proceedings  upon  a,  should  be  entered  by  the  justice  in  his  docket 1266 

for  casual  or  involuntary  trespass  or  injury 1230,  1265,  1268 

evidence  and  judgment  in 1268 

proof  of,  supports  answer  of  payment 1442 

THREATS, 

when  duress  by,  avoids  contracts 72  -  76 

THRESHING  MACHINE, 

not  exempt,  as  a  tool,  from  execution 1674 

TIMBER.    See  Trees. 

TIME, 

of  service  of  notice,  how  calculated 71 

when  note  becomes  due,  how  determined 427,     428 

how  calculated  in  service  of  procpss 828,     933 

when  day  commences  and  ends 50,     923 

day  on  which  cause  of  action  accrues,  excluded  from  computation  under 

statute  of  hmitations 1176 

for  making  and  delivery  of  an  award 1207 

of  adjournment,  how  calculated 1291 

of  application  for  a  commission,  how  calculated 1336 

how  calculated  in  computing  interest 808 

for  entering  judgment 1625 

may  be  extended  by  agi-eement 1625 

for  serving  notice  of  appeal 1738 

of  commencing  actions 731-742,  1172,  1188 

iSee  Limitations,  Statute  of. 
TITLE, 

of  goods  on  sale 82-88,  226-232,  234,  576-589 

is  in  vendor  till  sale  is  perfected 82 

none  passes  on  a  mere  agreement  to  purchase ." 8^ 

purchaser  must  also  comply  with  terms  of  sale 83 

price  payable  in  cash,  if  no  agreement  otherwise 83 

if  sale  on  credit,  title  passes 84 

unless  goods  are  yet  to  be  weighed,  measured,  counted,  &c 84 

wlien  title  passes,  though  something  is  yet  to  be  done 84 

if  part  delivered,  title  to  those  passes 84 

passes  as  soon  as  bargain  is  struck 85 

when  yet  to  be  manufactured , 84,  577,     578 

made  to  order  by  a  mechanic 577 
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of  crops  and  farm  or  dairy  products  yet  to  be  raised  or  made 577 

where  one  takes  materials  to  manufacture 578 

■wrongfully  taken  and  manufactured 579,     580 

if  it  has  passed,  vendor  may  recover  for  price,  though  goods  ai-e 

destroyed  in  his  possession 85 

to  pledged  and  mortgaged  property 100,  61 3,     616 

when  payment  necessary 226 

effect  of  delivery  upon 226-230,     576 

where  payment  is  evaded 227 

when  terms  are  waived 226,     230 

where  goods  have  been  tortiously  or  fraudulently  purchased,  231,  581  -  584 
where  they  have  been  purchased  by  act  amounting  to  a  felony .  .581,     582 

where  fraudulent  vendee  has  sold  to  a  bona  fide  iiurchaser 231 

where  goods  have  been  stolen,  or  negotiable  paper,  cash  and  bank 

bills... 231 

in  what  cases  vendor  affii-ms  the  sale 238,     583 

where  sale  is  conditional 230a,  1678 

rescission  of  fraudulent  sale,  and  return  of  consideration,  76,  283,  247,     260 

264,  267,    791 

in  sales  upon  credit 234 

subject  to  right  of  stoppage,  in  transitu 234  -  238 

warranty  of,  on  sales 251,  799,  1713 

damages  on  breach  of 799 

by  accession  of  goods 579 

by  confusion  of  goods 580,     585 

when  goods  are  intermixed 5S0 

of  property  converted  passes  on  satisfaction  of  judgment  for  it.  .583,     622 

upon  which  repairs  are  made 584 

by  gift 586 

of  increase  of  animals  loaned  or  let  to  hire 587 

■where  bailee  is  to  return  same  property 588 

is  to  return  same  or  other  property 588 

by  purchase  from  mortgagee 613 

where  debtor  delivers  a  note  to  his  creditor  to  collect  and  apply  on 

the  debt 624 

to  paid  promissory  note 624 

of  a-narried  woman  to  her  goods  used  in  her  business 1111 

after  a  tender  of  goods 1240,  1243 

See  Tender. 

possession,  jprima  facie  evidence  of 570 

See  Peestjmption. 

of  a  constable  by  virtue  of  a  levy 572,     573 

of  a  purchaser  on  a  sale  on  execution 574 

to  real  estate : 

diffei-ent  degrees  of,  defined 722 

not  divested  by  surrender  or  destruction  of  deed 147 

possession  is  presumptive  evidence  of. 520,    722 

actions  for  not  in  justice's  jurisdiction 5,  520,  722-729,  1277 

when  it  is  in  question  and  practice  relative  to 722-729,  1276-1286 

possession  is  not,  and  justice  may  try  the  question 520,  722,     724 

what  is  sufficient 520 

right  of  possession  is,  and  justice  cannot  try  it 520,  722,     727 

a  dedication  is 1280,  1281 

public  or  private  way  is.'. 724,  1278-1280 

■    an  easement  is 1278 

cases  where  and  where  not  iu  question 724,  1278-1282 

aUcense  is  not 142,  507,  1279 

where  the  action  is  for  cutting  and  taking  timber 725 

when  deeds  or  leases  may  be  given  in  evidence  in  justice's  court,  520,     725 
must  appear  from  plaintiff's  o^wn  sho^wing  and  be  disputed  by  the 

defendant 725,  1277 

consent  of  parties  ■will  not  give  justice  jurisdiction  of  cases  invoWng 
title 19,    728 
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defendant  must  plead,  or  justice's  jurisdiction  is  not  affected 1277 

answer  of,  may  be  put  in  after  issue  joined 1277 

may  be  put  in,  in  all  cases  involving- 1278 

rule  as  to,  applies  where  title  is  in  stranger  through  whom  the  par- 
ties claim  their  rights 1278 

pleadings  in  cases  of,   to  be  substantially  alike  in  justice's  and 

supreme  court 1282,  1285 

undertaking  must  be  given  on  plea  of 1283 

to  be  retained  by  justice 1283 

.  need  not  be  under  seal 1283 

should  state  surety's  residence 1283 

where  defendant  has  been  arrested 1283 

description  of  premises  in  the  complaint 1284 

answer  may  set  up,  as  to  part  of  complaint 1284 

See  CoNTEAOT,  Sale. 
TONGS, 

when  exempt  from  execution 1670 

TOOLS, 

and  implements  of  a  mechanic,  exempt  from  execution 1670,  1674 

what  are  not,  and  what  are  exempt 1674 

working,  when  exempt 1670,  1672,  1674 

TORT, 

waiver  'of,  and  suit  on  impHed  agreement,  238,  247,  248,  302,  306,  646,     683 

720,  777,  779,  1442 
in  actions  for,  all  or  any  of  the  wrong-doers  may  be  made  defendants. . .     767 

if  but  one  is  served  with  process,  judgment  goes  against  him  only 930 

set-off  not  allowed  in  actions  for 1138 

actions  for,  not  revived  by  an  acknowledgment 1186 

satisfaction  by  one  wrong-doer  discharges  all 1229 

one  of  several  defendants  sued  for  a,  may  be  discharged 1356 

judgment  should  not  be  entered  till  cause  is  decided 1356 

interest  recoverable  in  actions  for,  in  discretion  of  justice  or  juiy. .  ..810,     815 

damages  in  actions  for 810  -  817 

See  Damages. 

new  actions  may  be  brought  for,  as  often  as  wrongs  are  repeated  818 

See  Waiver. 
TOWN  CLERK, 

when  papers  filed  with,  are  evidence 1455 

how  authenticated 1457 

TOWN  MEETING, 

process  not  to  be  served  on  the  day  of  a 972 

TOWN  OFFICERS, 

actions  by  and  against 746 

TOWNS, 

adjoining,  when  towns  are  such 2 

suits  by,  before  what  justice  to  be  brought 2 

against,  to  be  sued  in  name  of 746 

TRADE, 

contracts  in  restraint  of,  when  good  and  when  not  46  -  49 

TRADESMEN, 

lien  of ♦ 593,     607 

TRANSCRIPT, 

of  proceedings  before  justice,  and  from  (as  docket,  when  evidence 1366 

1450-1453 

cannot  be  contradicted 1452 

of  judgment  to  be  delivered  to  party  on  request 1626,  1627 

fiUng  of,  to  acquire  a  lien  on  real 1626,  1627 
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makes  the  judgment  one  of  the  county  court 1626,  1654 

execution  upon 1654 

contents  and  form  of 1626,  1627,16286,  1629 

may  be  made  after  justice's  tci-ni  expires 1628& 

what  prospective  costs  included  in,  and  in  judgment 16286 

TRANSITU, 

stoppage  in,  rules  in  relation  to 234-238 

TREBLE  COSTS.    See  Doublb  Costs. 

TREES, 

growing,  are  real  estate 139,  502 

when  are  personal  property 502 

agreement  for  sale  and  delivery  of  standing,  is  not  one  for  work  and 

labor 89 

is  in  statute  of  frauds 89 

right  to,  growing  in  highway 522 

growing  on  boundary  line  belong  to  adjacent  owners 619 

otherwise,  if  trunk  on  one  side,  though  the  roots  extend  to  the  other 

side 619 

trover  lies  against  one  who  cuts  them  down 625 

when  action  for  cutting  or  taking,  is  in  justice's  jurisdiction 726 

damages  for  destroying 816 

TRESPASS, 

when  an  agreement  to  indemnify  against  a,  is  good 40 

damage  applied  in  all  cases  of,  on  real  estate 505,  l>16,     553 

on  lands  must  be  with  some  degree  of  fault 516,    518 

casual  or  involuntary,  by  one's  self  or  animals 538-542,  1265,  1268 

tender  for  1265,  1268 

by  negligence,  or  through  ignorance 516 

■where  one  enters  on  land  with  a  crowd  516 

not  where  one  enters  lands  of  another  because  highway  is  founderous  or 

impassible 517 

en  real  estate,  by  whom  brought 519,  521,  522,     524 

when  against  owner  of  land 519 

by  owner  against  tenant  at  will 521 

by  owner  of  soil  of  highway 522 

not  by  village  trustees 522 

■by  trustees  of  religious  society 522 

by  owner  of  leasehold  interest 524 

T)y  animals  or  chattels  of  another 526-529,  533,  535-542,     700 

depasturing  in  highway 538 

one  having  possession  of,  Hable 540 

in  fishing  or  hunting  on  lands  of  another 545  -  547 

none  in  entering  on  land  of  another  in  pursuit  of  ravenous  beasts 562 

but  may  not  dig  for  them 562 

infants  liable  for 757,  764,  1102 

may  recover  less  than  aUeged  in  the  complaint 1442 

for  acts  before  and  since  time  alleged  in  complaint 1442 

See  Real  Pbopbrty,  PLAiifTiFP,  Dbfendakt,  Parties,  &c. 

TRESPASSER, 

promise  to  pay  a,  for  improvements  not  binding 116 

who  enters  on  land  with  a  crowd 516 

cannot  acquire  or  confer  a  lien 607 

knowledge  and  acts  of  one,  bind  his  co-trespasser 765 

TRESPASSER  FROM  THE  BEGINNING, 

who  is  a,  and  instances  of 514,  515,    704 

TRilAL, 

before  justice  without  a  jury 1352-1357 

justice  acts  as  both  judge  and  jury 1352,  1353 
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cannot  decide  on  his  own  knowledge 1417 

hefore  justice  or  jury : 

justice  should  dismiss  cause  if  he  is  related 13i54 

if  related  his  judgment,  though  by  consent,  is  void 1354,  1618 

See  Affinity,  CoNSANGtiraiTT. 
defendant  must  submit  to  nonsuit  before  submission  of  cause,  1354a,  1409 

if  defendant  does  not  appear,  plaintiff  must  prove  his  case 1025 

(9),  lC-;5,  1614 
one  of  several  defendants  in  action  for  tort  may  be  discharged  before 

cause  is  submitted ' 1356 

judgment  not  to  be  entered  till  final  judgment ir;56 

if  defendant  does  not  appear  cannot  adjourn  to  anothei"  place IC  j7  . 

if  he  appeara  may  be  so  adjourned  without  his  consent 1357 

justice  misleading  party  as  to  time  of  trial,  a  cause  for  reversal  of 

his  judgment 1358 

justice  who  tries  cause  to  administer  oath  to  witnesses ISjD 

cannot  be  swom  or  give  evidence  except  by  consent 1359 

when  a  cause  may  be  held  open.    See  Holding  Open,  &c. 

nonsuit,  when  judgment  of,  to  be  given 1354a,  1360-1364,  1409 

when  judgment  for  the  plaintiff  to  be  given 13G0 

for  the  defendant 1360 

proceedings  must  be  entered  in  the  justice's  docket 1303,  1C64 

if  damages  found  exceed  justice's  jurisdiction,  plaintiff  may  remit. .   1303 

which  party  opens  and  closes 1399,  1402,  1502 

justice's  discretion  in  regai-d  to 1002 

oath  to  witnesses 1399 

order  of  proof 1399*  1600-1C07 

summing  up  by  counsel 1402 

receiving  evidence  after  the  parties  have  closed 1404-1408 

before  a  jury,  statutory  provisions  concerning 1367,  et  seq. 

must  be  tried  by  jury  if  venire  issued,  except  by  consent 1377 

when  to  be  demanded 1367 

venire,  when  and  how  issued 1368 

quahfications  of  jurors 1368 

witness  defaulting  on  adjournment  had 1400 

may  be  less  than  six,  by  consent 1373,  1374 

challenges  of  jurors 1382-1397 

conduct  of  the  jury 1409,  1412,  1413,  1426 

oath  to  jurors 1397 

justice  may,  or  not,  charge  jury 1402 

withdrawal  of  a  juror 1403,  1408 

does  not  terminate  suit 1403 

adjournment  of  cause  on 1403 

discharge  of  jury  does  not  bar  another  action 1403 

when  juror  is  taken  ill,  and  in  similar  cases '  1408 

oath  to  constable 1410,  (3006),  1411 

receiving  evidence  after  jury  has  retired 1418 

deliberation  of  the  jury  under  charge  of  a  swom  constable 1410 

jury  may  retire  without  a  constable,  by  consent 1412 

cannot  find  a  verdict  by  lot 1414 

when  it  will  not  vitiate 1414 

are  judges  of  the  law  and  fact i 1415 

what  papers  may  be  taken  by  them 1415 

cannot  themselves  examine  a  witness 1415 

as  to  inspection  by,  of  property  in  dispute 1415 

delivering  letters  or  writing  to,  is  error 1416 

justice,  parties  or  strangers  not  to  converse  with,  after  they 

retire 1417-1420 

should  not  see  a  law  treatise  after  they  retire 1417 

not  agreeing  may  be  discharged,  and  a  new  venire  issued,  1420,  (3008) 

verdict  of,  is  unanimous  finding 1422 

must  be  general 1422 

when  doubt  and  treble  damages  are  given 1422 
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must  be  delivered  in  public 1423 

how  delivered,  and  form  of 1424 

should  be  called  on  returaing  into  court 1424 

polling  the 1425 

verdict  dehvered  on  Sunday,   judgment  entered  the  next 

day 1427 

justice's  discretion  as  to  matters  arising  on ItiUl 

See  Jdsticb,  Juky,  VKijiKB,  Discretion. 
TRIER, 

on  challenge  of  jury,  court  is  now 1392-1395 

TROVER, 

right  to  recover  in,  exists  imder  code,  notwithstanding  abolition  of  form 

of  action 630 

action  of  lies,  though  there  was  no  wrong  intent 565,  621,  625 

for  sale  of  third  person's  goods  on  execution 565 

when  and  by  whom  brougnt 563-574,  575,  576,  577, 620  -  631 

by  officer  after  levy 568  -  574 

evidence  in  his  action 568  -  574 

defendant  cannot  show  title  in  third  person  imless  he  connects  himself 

with  it 571 

possession  is  sufficient  evidence  of  title  to  sustain  action 570 

against  whom  brought 565-568,  626 

for  unauthoi-ized  levy 565-568,  625 

where  officer  takes  property  described  in  the  wiit 625 

judgment  and  satisfaction  transfers  title 583,  622 

in  case  of  confusion  of  goods 585 

when  sale  by  lien-holder  is  a  conversion 608 

action  of,  by  lien-holder,  damages  in 610 

where  goods  have  been  returned 611,  622,  626 

where  goods  have  been  used  contrary  to  agreement 611,  625,  637 

when  conversion  impUed  from  wrongful  detention  of  goods 612 

by  joint  tenant  or  tenant  in  common 620 

against  purchaser  of  stolen  goods 621 

defendant  cannot  reUeve  himself  by  offer  to  return 622 

for  converting  promissory  note,  evidence  in 623 

for  timber  after  it  is  cut 625 

for  conversion  by  an  agent 625 

conversion  by  bailee  setting  up  title  in  third  person 625 

mle  does  not  apply  to  a  common  carrier 625 

when  demand  necessary  and  when  not,  before  bringing  action  of 625 

none  needed  where  there  is  an  actual  conversion 625 

when  neglect  to  deliver  is  a  conversion 625 

demand  and  refusal  are  only  evidence  of  a  conversion,  which  may  be 

rebutted 626 

of  one  partner,  when  enough 627 

of  one  joint  possessor  is  enough 627 

of  one  co-tenant  is  not  sufficient 627 

of  a  servant,  when  enough _.  627 

where  one  came  lawfully  into  possession 625,  628 

some  wrongful  act  must  be  shown 628 

tmtil  conversion,  owner  may  sell  property,  and  purchaser  may  sue  after 

demand 628 

slight  interference  with  another's  property  all  that  is  necessary  to  sustain  ^ 

action  of 629 

all  the  owners  of  the  property  must  join  in  action  of /i)9 

except  when  an  undivided  interest  is  converted 759 

complaint  for 1049,  (7) 

may  recover  for  less  than  is  alleged  in 1442 

one  of  two  joint  tenants  or  tenants  in  common  cannot  release  action  of. . .  759 

infant  liable  in  action  of 764,  1102 

when  statute  of  limitations  begins  to  run  in  cases  of 11 '  6 

allegation  of  sale  supported  by  proof  of  conversion ; 1442    ' 
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i  in  actions  of 610,  622,  810,    812 

interest  when  allowed 804,  811,    815 

/See  Action,  Taking,  &c. 
TRUSTEES, 

of  a  religious  society  may  bring  trespass  for  injury  to  church  property. .     522 

cannot  sue  one  of  their  own  number liSla 

who  are 742 

of  express  trust,  need  not  join  those  beneficially  interested  as  plaintiffs. .     747 

of  school  districts,  actions  by  and  against 746 

when  statute  of  limitations  begins  to  run  on  claims  againste 1176,  &c. 

TURNPIKE  COMPANY, 

responsible  for  injuries  occasioned  by  negligence 634 

u. 

UMPIRE.     iSee  Aebitration. 

UNCURRENT  MONEY, 

paid  to  borrower,  when  and  when  not  usurious 59 

UNDERTAKING, 

to  be  given  by  defendant  as  plea  of  title 1283 

need  not  be  under  seal 1283 

nor  signed  by  defendant 1283 

should  state  surety's  residence 1283 

/See  Attachment,  Aekbst,  Appeal,  Replevin,  Summary  Pkooebdings. 

must  conform  substantially  with  code  provisions 964 

See  SEcnEiTT. 

UNITED  STATES  OFFICERS, 

privilegeii  from  ai'rest 949 

UNKNOWN  DEFENDANTS, 

how  sued 825 

UNLIQUIDATED  ACCOUNT, 

defined 806 

when  interest  recoverable  on,  and  when  not 806 

UNLIQUIDATED  DEMAND, 

defined 1137,  1152 

when  may  be  set  ofi' 1137,  1152 

UNSOUND  MIND, 

who  are  persons  of 32 

care  of,  vested  in  the  supreme  court 33 

/See  Lunatic. 
USAGE, 

of  bank,  party  dealing  with,  bound  to  know 433 

effect  of  on  written  agreement 1525 

/See  Custom. 

USE  AND  OCCUPATION, 

statute  relative  to 334 

action  for 334  _  345 

must  be  founded  on  contract,  express  or  implied 335 

there  must  be  a  lease  and  the  relation  of  landlord  and  tenant 335 

does  not  lie  where  defendant  enters  under  agreement  to  purchase..     335 

unless  the  agreement  is  void 335 

when  reasonable  rent  recovered 335 

when  tenant  can  and  when  he  cannot  dispute  the  landlord's  title,  335,  339,  1497 

1504 
cannot  recover  for,  where  occupation  was  without  permission ;  must  sue 
for  the  wrong 335 
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where  lease  is  void,  and  no  possession  taken,  no  action  Kea 335 

in  absence  of  agi-eement  rent  is  not  due  tUl  the  end  of  the  tei-m 335 

action  for,  against  sub-tenant 336,  344<2 

against  assignee  for  benefit  of  creditors,  &c 336 

where  landloi-d  sells  the  land,  or  assigns  the  lease,  or  dies 336a 

where  tenant  entere  under  a  sealed  agreement  for  a  lease 337 

against  tenant  holding  over  his  term 338 

from  year  to  year .'.'338-341 

new  lease  implied  at  the  same  price 338,    340 

unless  there  is  a  new  agi-eement  to  vary  it 340 

how  lease  of  tenant  from  year  to  year  terminated 339 

if  premises  let  for  unlawful  purpose,  as  for  prostitution,  or  the  landlord 

has  notice  they  are  so  used,  no  action  lies 341 

evidence  in  action  for 342 

what  is  not  a  waiver  of  forfeiture  of  lease 342ffi 

where  tenant  enters  and  refuses  to  accept  lease 343 

taking  key  is  sufficient  occupancy 343,    344 

action  for,  where  buildings  are  destroyed 344 

"ule  relative  to,  by  statute  in  New  York 344 

does  not  refer  to  deterioration  caused  by  elements 334 

does  not  affect  common  law  mle 344 

no  action  lies  after  tenant  is  evicted  under  the  statute 344,  344e 

nor  where  the  title  is  in  dispute 344 

nor  where  there  has  been  no  occupation ;  action  then  is  brought  on 

the  lease 344 

where  there  has  been  an  eviction 344a 

eviction  defined,  what  constitutes  it 344a 

rules  relative  to 344a,  3446 

as  to  imphed  agreements  that  premises  are  tenantable. 344e 

that  either  party  shall  make  repairs 344c 

where  landlord  agrees  to,  but  does  not  repair,  rights  of  tenant 344d 

tenant's  damages 344cJ 

complaint  for 1048 

/See  IiEASB,  Lahdlokp  and  Tenant,  Rent. 
USURY, 

contracts  tainted  with,  void , 52 

rules  in  relation  to 52  -  68 

defined 52,  53 

is  an  unconscionable  defease 52 

same  rules  in  pleading,  as  in  other  cases 52 

right 'to  set  up,  personal  to  borrower  and  privies 52 

when  endorsers  cannot  plead  it 52 

corporations,  joint  stock  companies  and  associations  cannot  plead,  nor 

recover  back  money  paid 52 

has  reference  to  loan  of  money  or  something  to  be  returned  in  kind 53 

instances  of  this  rule 53 

no  usury  when  the  thing  itself  is  to  be  returned 53 

when  loan  dei)ending  on  an  uncertain  event  is  not 54 

is  made  in  foreign,  country 55 

is  to  pay  a  greater  sum,  or  a  sum  in  gross,  if  interest  is  not  paid. ...  56 

agreement  is  that  principal  shall  be  due  if  an  installment  is  not  paid,  56 

must  be  an  intent  to  take 57 

intent  is  a  question  of  fact 59,  64 

where  reservation  of  greater  interest  is  by  mistake,  no  usury 57 

by  adoption  of  erroneous  rule  of  calculation,  is  usurious 57 

where  excess  is  trifling,  presumed  by  mistake 57 

ignoi^nce  of  the  law  is  no  defense 57 

if  no  usury  taken,  usurious  intent  immaterial 57 

may  be  paid  in  cash,  or  anything  else 58 

enough  if  there  is  agreement  to  pay 58 

agreement  to  pay,  may  be  in  same,  or  another  instrument,  or  by  parol,  58 

a,  note  ante-dated,  with  interest,  no  evidence  of 59,  804 

nor  reservation  of  interest  oftener  than  yearly , 59 
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taking'  interest  in  advance  is  not 59 

nor  for  days  of  gi'ace 59 

when  taking  compound  interest  is,  and  is  not 59,  804 

when  resei-vation  of  usual  exchange  is,  and  is  not 59 

where  loan  is  in  uncurrent  money 59 

giving  note  on  interest  for  a  demand  not  bearing  interest  is  not 59 

sale  of  valid  n:ote  or  mortgage  is  not 60,  61 

exchange  between  two  persons  of  their  notes  for  equal  amounts  is  not. . .  60 

exception  to  this  rale 60 

where  notes  are  of  unequal  value  is 60 

accommodation  notes  sold  at  usurious  rates  are  void  for 62 

if  maker  certifies  paper  was  given  for  value,  he  is  estopped  from 

setting  up  usury 62,  1504 

sale  of  one's  own  credit  is  not 62 

factor's  charge  for  percentage  on  sales  and  advance  is 62 

lender  cannot  charge  for  his  trouble,  as  a  condition  for  loan  or  forbear- 
ance    63 

agent  of  lender  may,  though  he  called  himself  the  pi-incipal 63 

artifices  to  cover  do  not  render  ag'reement  valid 64 

one  of  several  joint  debtors  may  plead 64 

question  whether  contract  is  infected  with,  one  of  fact 59,  64 

judgments  on  contracts  infected  with 65 

security  given  on  such  judgments 65 

where  judgment  is  by  confession 65 

subsequent  usurious  agreement  does  not  aifect  one  originally  valid. . .  66,  67 

in  such  case  the  subsequent  agreement  is  void 66 

subsequent  security  for  usurious  agreement  is  void 67 

unless  original  usury  is  canceled - 67 

given  to  bona  fide  holder  of  usurious  paper,  is  vaUd 67 

lender  cannot  claim  that  obligation  taken  in  payment  is  usurious 67 

borrower  on  usurious  terms  may  avoid  assignment  of  securities  as  pay- 
ment    67 

agreements  to  extend  time  of  payment  of  demand  on  usurious  premium 

paid  for  forbearance,  efiect  of  on  principal  and  on  sureties 118, 455  and 

in  note  (6) 

hona  fide  holder  of  bill  or  note  infected  with,  caimot  recover 393 

V. 

VALUE, 

when,  may  be  proved  by  opinion 1577 

price  brought  may  determine  market 785 

VARIANCE, 

between  pleading  and  proof,  when  disregarded 1025,  (8),  1443,  446 

in  regard  to  allegations  of  time  and  place,  when  disregarded 1033 

describing  a  mare  as  a  horse  is  not  a 1043a 

VEGETABLES, 

growing,  are  personal  property .' . . .  89as,  502,  1682,  1683 

when  they  go  to  the  heir 502 

when  exempt  from  execution 1670,  1672 

VENDEE, 

who  is 82 

rights  of,  in  case  of  fraud 76,  254,  264,  267 

liable  for  agent's  fraud 77- 

must  rely  on  his  own  judgment,  or  make  inquiries,  or  exact  warranty  . .  79 

255,  257 

law  protects,  against  unfairness  and  fraud 79 

is  not  defrauded  if  he  knows  representations  to  be  false 79  ' 

vendor,  if  he  rescinds  sale,  must  restore  vendee  to  his  situation  before 

agi-eement  if  possible 80,  233,  247,  260,-  264 

infant,  hable  for  goods  purchased  by  fraud  on  credit 80 
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titaeof,  on  sales 82-86,226-232,234,576-589 

See  Title,  &c. 

when  liable  for  price  of  goods 85,      86 

when  he  is  one  in  goodi'aith 232 

must  rely  on  wain-anty,  if  theve  is  no  fraud 254 

See  Fkatjd,  Sales,  Title,  Vekdob. 
VENDOR, 

defined 82 

may  refuse  to  deliver  in  case  of  fraud 76 

liable  for  fraud  of  agents 77 

must  not  conceal  defects,  nor  use  artifice,  nor  make  misrepresentations. .       79 

253,  254,  2li4,     268 

need  not  enumei-ate  all  the  defects 79 

may  recommend  his  goods  and  exaggerate  their  value 79,     252 

may  reclaim  goods  pui-chased  of  him  by  fraud,  or  sue  immediately  for 

their  value SO,  231,     238 

if  he  rescinds  contract  for  vendee's  fraud,  must  restore  him  to  his  old 

condition,  as  far  as  possible 80,  233,  247,     260 

when  title  of,  passes  on  sale 82-88,  226-232,  234,  264,  576  -  589 

See  Title. 

when,  may  sue  for  price 85,       86 

lien  of 85 

when  is  a  bailee  for  vendee 87 

when  may  avoid  agreement  for  fraud,  and  how  to  do  it 80,  231,  233,    247 

260,     264 

waiver  by,  of  tei-ma  of  sale 230 

conditional  sale  by 230c»,  1678 

right  of  stoppage  in  transitu  by 234  -  238 

may  affirm  fraudulent  purchase,  and  recover  his  damages 238,  247,  •  248 

if  he  sues  for  goods  he  affirms  a  fraudulent  purchase 238,  247,     248 

cannot  recover  for  goods  sold  until  he  has  perfoi-med  on  his  part 239 

nor  until  credit  has  expired,  unless  procured  by  fraud 80,     240 

must  deliver  all  goods  sold  and  no  more,  unless  vendee  accepts 249 

where  property  left  to  be  sold  is  used  by  holder,  who  treats  it  as  his  own,     250 

implied  warranty  by,  on  sales 251 

of  genuineness  of  bUls  or  notes  sold 251 

suing  for  and  recovering  price,  title  of  goods  is  transferred 583 

See  Fradd,  Sales,  Title,  Vendee. 
VENIRE, 

when  to  be  issued 1367,  1368,  1375 

to  be  delivered  to  a  disinterested  constable 1373 

how  constable  to  be  selected 1373,  1375 

may,  by  consent,  be  for  less  than  six  jurors 1373,  1374 

how  executed lo-^'  l"7a 

when  one  may  be  waived,  and  how 13/7,  lo78 

second,  when  issued,  effect  and  form  of 1379,  13S0 

in  case  of  default  of  some  defendants 819 

costs  of 1381 

new,  when  may  be  demanded 1377-1381,  1420,  1421 

See  Trial,  Ouky,  Cokstablb. 
V  KRDICT 

may  be  delivered  on  Sunday  or  election  day 922,  1427 

former,  when  a  bar 1159-1172 

See  Former  Trial,  &c. 

for  amount  beyond  justice's  jurisdiction,  excess  may  be  remitted 1363 

cannot  be  arrived  at  by  lot,  or  by  average  of  estimates  of  jurors 1414 

is  good,  if  jury  afterward  agree  to  amount  found  by  lot 1414 

is  unanimous  finding  of  jury 1422 

must  be  general  for  plaintiff  or  defendant,  and  not  special 142  J 

how  found  when  double  or  treble  damages  are  given 1422 

delivery  and  correction  of 1423,  1424 

not  necessary  to  call  plaintiff  on  receiving 14Jd 

may  be  sealed  by  order  of  justice 142o 

80 
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ji\ry  may  be  polled  as  to 1425 

may  disagree  on  being  polled,  though,  they  have  sealed  their  verdict,  1425 

not  vitiated  if  juror  attempts  to  communicate  it 1426 

when  evidence  though  judgment  not  entered 1449 

how  to  be  rendered  when  part  of  claim  before,  and  part  after  commence- 
ment of  suit 818 

judg;ment  on  to  be  rendei-ed  forthwith 1G25 

in  replevin.     8ee  Replbvin. 

See  Trial,  Jury. 
VERIFICATION, 

of  pleadings,  tmnecessary 1026,  1089 

See  Summary  Proceedings. 
VESSELS, 

appUcation  of  law  of  the  road  to,  passing  each  other 492 

liability  of,  for  collisions  by  negligence 635 

when  both  in  faiilt,  no  action  lies 635 

VINDICTIVE  DAMAGES, 

what  are,  and  when  allowed 811 

VOID, 

judgment  is  where  justice  has  no  jurisdiction 17 

where  justice  is  a  relative 1,  1354,  16 16 

not  where  constable  appeared  as  an  advocate 999 

when  rendered  on  Sunday  or  election  day 922,  1427 

where  rendered  after  time  prescribed  by  statute,  except  by  consent,  1625 

process,  where  objection  waived  by  appearance  or  pleading-. . .  .'. 20,     986 

where  served  on  Sunday  or  election  day 922,     942 

on  its  face,  liability  of  court,  officer  and  party  for 667,     670 

where  proceedings  or  judgment,  or  process  is  void  for  lack  of  jurisdic- 
tion, or  irregularity 647-670 

authority,  action  for  money  paid  by 307,  (5),     312 

contract,  action  for  money  paid  by 307,      (9) 

arrest  of  an  officer  is,  while  conveying  prisoner  from  one   county  to 

another ; 949,    (13) 

on  civil  process  on  Sunday  is 950 

of  one  detained  over  Sunday  for  that  pui-pose  is 950 

of  one  brought  in  to  State,  and  detained  over  Sunday  for  that  pm-- 

pose  is 950 

of  an  ambassador  and  his  servants  is 954 

when  award  is 1203,  1212 

See  Award. 

only  set  aside  at  the  instance  of  one  injured 1212 

promise  to  correct  mistake  in  award  is 1212 

See  Process,  Judgment,  Jurisdiction. 

VOIR  DIRE, 

rales  relative  to 1559,  1560 

VOLUNTARY  ESCAPES.    See  Escape. 

VOLUNTARY  PAYMENTS, 

when  actions  for,  do  and  do  not  lie ....123,  320,     321 

VOLUNTARY  SERVICES, 

when  actions  for,  do  and  do  not  lie 123,  297,     298 

^ee  Gratuitous,  &c. 

VOTERS, 

when  privileged  from  arrest  949,      (6) 

w. 

■WAGERS, 

void  50 
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■WAGON, 

when  exempt,  as  part  of  a  team,  from  execution 1674 

WAIVER, 

of  iiTegnlarities,  or  of  void  process  or  other  defects  by  appearance  or 

pleading-  without  objection 20,  652,  664,  870,  925,  938,     986 

of  defense  of  illegality  of  contract 37 

of  conditions  in  a  subscription 126 

of  the  conditions  or  terms  of  a  sale 22G,     230 

of  tort  in  sales,  &c 238,  247,  248,  302,  306,  646,  683,  720,  777,  779,  1442 

of  strict  performance  of  a  building-,  or  other  agreement 277,  278,     281 

none  of  forfeiture  of  lease,  by  allowing  tenant  to  hold  over 342a 

of  demand  and  notice  of  non-payment  and  non-acceptance  of  bill  or 

note 442-445 

See  Bills,  &c. 

of  right  to  set  oflF. ; , .    1133 

of  conditions  on  which  bill  or  note  was  received  in  payment 469,     472 

of  hen 589,  592  -  607 

of  defects  in  affidavit  for  attachment,  by  appearance 870 

of  service  of  summons  by  appearance 830 

of  return  of  summons  by  appearance 938 

cannot  be  made  of  defendant's  personal  appearance  on  return  of  order 

of  arrest  943 

of  privilege  from  arrest 949,  1321 

of  plaintiff's  appearance  by  defendant's  confession  of  judgment 1017 

of  defendant's  appearance  by  plaintiff 1018 

of  the  terms  of  a  written  agreement 1121 

of  statute  of  limitations,  or  defense  of  award,  by  not  pleading  it . .  1187,  1198 

of  an  award  in  writing,  though  the  submission  requires  it 1200 

of  oath  to  arbitrators  and  witnesses 1211 

of  irregularity  in  payment  into  court,  by  taking  money 1233 

of  actual  tender 1242 

proof  of,  of  -tender  supports  plea  of  tender 1250 

of  trial  by  jury 1305,  1367,  1877,  1378,  1380 

of  an  irregTilar  adjournment,  by  subsequent  appearance 1312 

by  subsequent  confession  of  judgment 1312 

by  a  -witness  of  his  fees  or  their  prepayment 1318 

of  return  of  commission  by  going  to  trial 1351 

none  of  error  in  overruling  challenge  by  going  to  trial 1395 

of  constable's  attending  on  jury  when  it  retires,  or  of  his  oath  ....  141 0,  1412 

of  privilege  to  insist  on  a  communication  as  pri-vileged 1561 

not  to  answer  question  that  would  con-vict  of  crime 1573 

of  error  in  recei-ving  or  rejecting  e-vidence 1592,  1594 

that  witness  was  not  sworn 1592 

of  exemption  law  may  be  made,  but  not  by  agreement  in  advance 1672 

See  Courts. 

AREHOUSEMAN, 

is  a  letter  to  hire 104,    (10) 

responsibility  of 104,    (10) 

WARRANT.     See  Ordbe  of  arrest.  Attachment,  Witness,  Arrest,  Dwel- 

LING-HODSB. 

agaiost  defaulting  -witness  and  to  collect  fine 1326,  1328 

See  Witness,  &c. 

constable  may  break  into  dwelling-house  to  collect  fine 1329 

to  levy  and  sell  to  collect  fine  as  on  execution 1330 

to  punish  for  contempt 1431,  1432,  1434 

against  witness  refusing  to  be  sworn 1481,  (3001),  1435 

See  Process. 

WARRANTY, 

in  the  sale  of  chattels  is  express  or  implied 251,    799 

-when  it  must  be  made 251,  252,  264,      (1) 

g-eneral  i-ules  relative  to 251-270 
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implied,  of  title 251,    799 

may  be  by  agent 158 

See  WaerAntt  Oi'  Title. 

on  sale  or  endorsement  of  promissory  note  or  bill 251,    398 

of  right  to  use  patented  ai-ticle  sold 231 

by  pledgor 251 

on  sale  of  articles  to  be  consumed 2i;i 

on  sale  of  cattle  to  a  butcher 231 

on  contract  to  sell  or  to  make  and  deliver  an  ai-ticle £;  1,     25S 

J  on  sales  by  sample -51,     259 

i  See  Sample,  &c. 

on  goods  ordered,  or  offered  for  sale 251 

■when  and  when  not  that  leased  premises  are  tenantable 344c 

not  from  sale  of  a  thing  by  another  name 2C5 

instances  of 255 

not  from  the  pi-ice  of  a  good  article  being  paid 256,  264,  (1) 

not  where  goods  are  pui-chased  for  a  specific  pm-pose 256a 

not  from  the  expression  of  an  opinion 252,  257,  264,  (2,  6) 

not  from  a  written  contract  of  sale 2G3 

no  particular  words  necessary  to  constitute  a 252 

word  "  warrant "  need  not  be  used 252 

what  is  a,  and  instances  of 252,  2  J-1,  (6) 

an  expression  of  opinion  is  not  a 252,  257,  2G4,  (2,  6) 

whether  one  was  made  or  not,  when  a  question  for  the  jury 252,  2G4,  (6) 

defect  wtis  visible  or  known,  a  question  for  the  jury 233,  2G4,  (7) 

when  a  new  consideration  necessary  in  a 252,  2G4,  (1 ) 

when  commendation  by  vendor  of  his  goods,  is  or  is  not  a 232,  2G4,  (G) 

general  and  special,  defined 253,  264,  (7) 

when  ii,  does  not  extend  to  known  or  visible  defects 253,  264,  (7) 

when  a  general,  is  sufficient 253,  264,  (7) 

vendor  must  use  no  artifice  or  deceit 253,  264,  (3),  268,  269 

may  be  disregarded  when  there  is  fraud 254,  264,  (4) 

must  be  relied  on,  if  there  is  no  fraud , 254,  264,  (2) 

action  upon,  may  be  maintained  without  return  of  the  article 260 

rules  relative  to  such  cases 260,  261,  264,  (3,  4,  5),  267 

may  be  accompanied  with  a  right  of  return 260,  261,  264,  (5) 

measure  of  damages  upon 260 

on  warranty  of  title 799 

breach  of  may  be  shown  in  defense  to  action  for  price 262,  1171 

cannot  be  shown  by  parol,  if  contract  of  sale  is  in  writing 263 

unless  writing  is  only  a  receipt  or  bill  of  sale 263,  1525 

in  writing,  may  show  vendee  was  apprised  of  visible  defects 263 

on  the  sale  of  a  horse 264  -  270 

See  HoRPBS. 

complaint  in 1043a,  1044 

may  be  fraud  and  warranty  in  same  sale L  ■' ,  264,  (4) 

cases  where  it  is  held  there  is  oris  not  a l'35,  266 

set-off'  not  allowed  in  action  for  breach  of. 1138 

WARRANTY  OF  TITLE, 

on  sale  of  goods,  when  there  is  a 351,     799 

by  officei-s,  pawnbrokers,  executors,  administrators,   trustees.  ;n(l 

*  the  like i.-l,  1713 

damages  for  breach  of 799 

WASTE, 

tenant  not  to  commit 510 

WATCH, 

when  exempt  from  execution 1674 

WATER-COURSE, 

rules  relative  to.  ..............  . . ; .■ -  561 

diversion  of l.'t'i- 559 
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WATER-COURSE  —  Continued : 

damag-es  always  implied  for 553 

by  whom  action  for,  to  be  brought 554 

rights  of  upper  proprietor  of 554 

.percolation  throug-h  the  soil  gives  no  right  of  action 554 

rules  relative  to,  do  not  apply  to  sm-face  water 554 

nor  to  filling'  up  low  places  on  owner's  land 554 

nor  to  watei-s  or  springs  I'unning  undei-  the  soil 558fls 

use  of,  for  twenty  years  implies  a  grant , 554,  559 

except  in  cases  of  a  nuisance 555 

See  Dam,  Spring,  &c..  Water  Privilegks. 

WATER  PRIVILEGES, 

are  real  estate 503 

injuries  to  and  by 547  -  561 

damages  always  implied  for  injury  to 553 

by  whom  action  to  be  brought , 554 

dam  authorized  by  statute,  damages  for  injury  by  it  may  be  recovered. .  555 
See  Dam,  Spring,  &c.,  Water-codkse. 

WEARIMG  APPAREL, 

exempt  from  execution 1668,  1670 

WEAVING  LOOMS, 

exempt  from  execution. 1670 

WHARFINGER, 

is  a  letter  to  hire 104,    (10) 

responsibility  of 104,    (10) 

WIFE, 

one  erroneously  supposing  herself  a,  cannot  recover  for  her  labor 297 

^See  Married  Woman. 

WILD  ANIMALS, 

when  personal  property 563,    638 

ravenous,  may  be  pursued  on  another's  land 562 

See  Animals,  Pbrsonai,  Property. 

WILD  GEESE, 

property  in 563 

WILFULNESS, 

when  one  cannot  contract  against  his 106«s 

WITNESS, 

plaintiff,  when  claim  bought  for  prosecution 70 

testimony  cannot  be  used  on  criminal  prosecution 70 

entitled  to  his  fees 70 

wtohable  t»,  for  fees 204,  1644 

may  sue  for  his  fees 204,  1320 

recovers  only  statutory  fees 294,  1320,  1644 

when  agreement  to  pay  more  is  void 294 

as  to'  expei-ts 294,  1320 

before  fence  viewers 527,   (43) 

■when  justice  issuing  order  of  arrest  is  a  material,  defendant  to  be  taken 

before  another  justice QAa'nm    lao? 

•when  privileged  from  arrest »49,  (10),  1321 

discharge  from  arrest  how  procured 949>    (1") 

justice  cannot  be,  before  himself •—   1060 

proceedings  when  he  is  amaterial lUbO-lUbb 

See  Justice. 

affidavit  to  show  the  fact 1062, 1064,  1066 

not  disqualified  by  reason  of  interest ■  - .  1555a 

before  arbitrators,  oath  to,  may  be  waived. 1211,  1-2^ 

may  be  subpoenaed IWy,  1221 
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proceedings  against,  for  not  attending 1221 

arbitrator  not  competent  as  a,  to  contradict  award 1205 

on  ajiplication  for  an  attachment 872 

subpcEna  for 872 

subpoena  for,  on  trial 1313-1320 

names  in,  by  whom  and  when  inserted 1315 

how  obtained  from  another  justice 1316 

by  whom  served 1317 

entering  house  to  make  service 1317 

must  be  personally  served 1317 

need  not  attend  if  fees  are  not  paid  or  tendered 1318,  1642 

amount  of  fees  of 1318,  1641 

if  subpoenaed  in  several  causes,  has  fees  in  each 1318 

by  both  parties,  has  fees  from  both 1318 

competency  of,  determined  by  justice 1400 

entitled  to  fees  if  sworn,  though  not  subpoenaed 1320 

may  waive  payment  of  fees 1318 

compelled  to  attend  only  in  his  own  or  adjoining  county 1319 

liable  to  attachment  for  neglect  of  subptuna 1322 

proceedings  and  practice,  &c.,  in  such  cases 1322-1326 

fine  upon  defaulting 1326 

may  be  arrested  in  an  adjoining  county 1325 

liable  for  damages  of  party  stibpoenaing  ....f 1326,  1331 

when  warrant  for,  necessary  and  when  not 1326 

form  of  Y.'arrant 1325 

may  be  issued  after  termination  of  cause 1326 

how  and  when  served,  and  when  returnable 1325,  1326 

record  of  the  judgment  to  be  made 1327 

execution  for 1328 

manner  of  levying 1329,  1330 

officer  may  break  into  dwelling-house  to  execute 1329 

to  make  I'eturn  as  in  case  of  executions 1330 

justice  not  liable  for  imposing 1332 

process  against,  for  refusing  to  testify 1435 

evidence  in  the  proceedings 1435 

commission  to  examine  foreign 1333-1352 

See  Commission. 

justice  cannot  be  a,  before  himself,  except  by  consent 1359 

must  swear  witnesses 1359 

oath  to 1399 

subscribing,  defined 1464 

when  must  be  called 1 446,  1464 

one  of  several  sufficient 1446,  1464,  1474 

when  need  not  be  called 1465-1478 

when  bad  character  of,  may  be  shown 1475 

if  writing  proved  or  acknowledged 1465 

when  by  an  admission  of  the  execution  of  the  writing 1473 

when  they  cannot  be  examined  or  found  in  the  state 1474,  1477 

when  proof  of  his  haudwiiting  enough 1474,  1477 

when  enough  to  prove  party's  handwriting 1477 

when  insufficient 1475 

where  witness  i-ecognizes  his  signature,  but  forgets  the  signing 1475 

when  witness  is  ill 1477 

party  may  be,  to  disprove  necessity  for  secondary  evidence 1481,  1483 

deceased  or  kept  away  by  other  party,  former  evidence  of,  may  be  used,  1513 

only  substance  of  former  evidence  need  be  given 1513 

one  only  needed  to  prove  an  account-book 1531 

incompetency  of 1446-1551,  1554-1561 

/See   iNCOMPETBIfCY. 

may  be  examined  as  to  ceremonies  to  be  observed  in  swearing  him 1549 

method  of  administering  oath  to,  and  its  form 1551-1554 

when  privileged  from  testifying 1561-1569 

See  Peivilegbd  Commdnications. 
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examiuatiou  of ,..• 1569-1592 

See  EXAMIN ATIOM'. 

weig-ht  of  the  testimony  of 1582 

unimpeached  and  uncontradicted,  evidence  of,  not  to  be  disregarded  . . .  1582 

cannot  be  conb-adicted  upon  an  immaterial  fact 1579 

impeachment  of 1584-1592 

/See  Impeachment  of  a  'Witness. 

number  of,  to  prove  a  fact,  discretionary  -with  justice 1604 

giving  evidence  without  being  sworn,  when  error  is  waived 1592 

presumed  to  have  been  swora,  if  no  objection  was  made 1595 

further  examination  of,  when  in  justice's  discretion 1580,  1606 

fees  of 1318,  1641 

WOMEN,' 

privileged  from  arrest 949,     (5) 

See  Maehied  Women. 
WOOL, 

when  exempt  from  execution 1670,  1673 

WORDS, 

in  written  instruments,  understood  in  their  ordinary  sense 109,  (4),  1526 

when  may  be  explained 1526 

WORK,  LABOR  AND  SERVICES, 

action  for 270-304,  1048 

contracts  for,  how  made 270 

when  impUed  and  when  not 270,  297,  299,  300  -  303 

to  deliver  goods  to  be  manufactured  are  contracts  for 89 

for  sale  and  delivery  of  standing  trees  is  not  contract  for ,  89 

what  are  contracts  for 89 

rule  where  goods  exist,  but  something  is  to  be  done  to  them 89 

when  cannot  recover  for  gratuitous,  though  subsequent  promise,  without 

consideration  is  made  to  pay 27,  123,  297  -  303 

except  in  case  of  wrecks  and  goods  lost  at  sea 298 

express  contract  for,  g-overas 271 

action  must  be  brought  on  it 282 

rule  when  no  price  or  time  of  payment  is  mentioned 271 

where  laborer  has  election  as  to  its  duration 271 

when  contractor  acquires  no  right  until  he  has  performed,  114,  217,  249 

272,  278,  289 

exceptions  in  case  of  sickness  or  death,  or  where  the  law  prevents,  272,  1122 

where  laborer  is  an  infant 273 

amount  of  his  recovery 273  ■ 

between  master  and  servant,  may  be  rescinded  for  misconduct 274 

where  one  hinders  the  other  from  performing 277,  280,  281,  2S9 

damages  therefor .-...280,  281,  289 

when  not  entire,  payable  on  part  performance 275 

recoupment  by  either  party  of  damages 275 

price  to  be  paid  on  alteration  of  contract 276,  277 

when  deviation  is  by  wilfulness,  &c.,  of  employer 277,  280,  281 

builder  cannot  recover  for,  if  he  deviates  from  contract 278 

though  the  employer  occupies  the  building 278 

rule  as  to  those  not  builders •_• .  278 

waiver  of  the  failure 277,  278,  281 

by  maker  of  a  chattel  to  order,  when  the  one  ordering  refuses  to  accept,  279 

upon  a  building,  the  owner  neglecting  to  furaish  materials 280 

damages  therefor 280 

where  employer  prevents  completion  in  time,  and  then  orders  contract 

to  be  completed ■■.'. 277,280,281,  289 

damages  therefor - ■  •  280,  281,  289 

contractor  for,  cannot  recover  additional  price  for  using  better  materials,  283 

contract  for,  obtained  fraudulently ....  284,  285 

professional  services • 286,  290  -  297 

See  Professional  Pekson. 
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degree  of  skill  required  from  professional  persons 290,  683 

of  attorneys  and  counselors-at-law 286  293 

of  clergfymen 286 

of  physicians  and  surgeons = 286,  288 

no  license  needed 286 

where  employed  by  a  third  person 286 

defense  of  negligent  or  defective  service 289  -  293 

that  attorney  or  counselor  agi-eed  to  conduct  cause  gratis 293 

when  ])rofessional  pereon  liable  for  defective  service 289,  290 

implied  undertaking  of  professional  person 290,  683 

do  not  undertake  to  succeed 290 

where  "  quack  "  or  incompetent  pei-son  is  employed 290 

evidence  in  action  by  an  attorney  for  his  sei-vices •. . . .  293 

for  one's  child  or  servant,  without  his  knowledge 287 

by  prisoners  or  paupers  in  poor-house 288 

in  medical  attendance  on  paupei-s 288 

against  whom  action  to  be  brought 294 

party  who  employs 294 

illustrations  of  rule 294 

feheiiff  collects  from  attorney 294 

arbitratoj'S  may  recover  their  fees 295 

actions  for  their  tuition  bills,  by  teachers  of  select  or  private  schools 295a 

defense  in  such  cases 295as 

by  a  broker 296 

by  one  employed  to  procure  a  pardon 296 

a  woman  cannot  recover  for,  for  one  she  supposed  her  husband 297 

nor  a  minor  under  void  indentures 297 

nor  one  who  worked,  supposing  himself  a  slave 297 

partner  cannot  recover  for,  in  settling  up  affairs  of  firm 297 

exception 297 

performed  by  membera  of  the  family,  no  recovery  for 297 

to  be  paid  for  in  what  a  third  party  deems  reasonable,  the  price  must 

be  so  fixed 299 

so  as  to  other  conditions 299 

agreement  to  pay  for,  implied  from  a  request  to  perform  with  a  promise 

of  a  present 300 

by  a  sub-contractor,  no  agreement  implied  to  pay  for 301 

by  another's  child  or  servant,  when  agreement  implied  to  pay  for 302 

v/hen  payment  to  child  for,  sufficient ■ 302 

when  statute  of  hmitations  begins  to  run,  on  claim  for 271,  1176 

when  interest  begins  to  run  on  claim  for 807 

WORKING  TOOLS, 

when  exempt  from  execution 16'70,  1674 

WORKMAN  FOR  HIRE, 

hability  of 104,      (9) 

degree  of  sMll  required  from 104,      (9) 

WRECKS, 

lien  for  salvage  upon 596 

WRITINGS, 

rules  of  interpretation  of 109,  1525-1530 

how  set  forth  in  pleading,  and  proof  of 1443,  1444 

when,  must  and  when  may  not  be  produced  in  evidence 1446,  1463 

when  admission  does  not  dispense  with  production  of 14B1 

lost  or  destroyed,  evidence  of.     See  Lost  Writings. 

evidence  of,  where  there  is  a  subscribing  witness 1446,  1474^-1478 

office  copies  of,  when  evidence 1447-1451 

in  possession  of  the  other  party 1479-1484 

See  Evidence. 

notice  to  produce 1479-1483 

if  not  produced  presumption  is  against  party  refusing 1479 
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■WRITINGS  —  Continued  .- 

proof  of  sei-vice  of  notice , .,  ,,..  1481 

when  notice  to  be  given 14S2 

cotu't  has  discretion  to  let  in  inferior  evidence  of 1483 

oath  as  to  necessity  of  receiving  it 1484 

produced  pursuant  to  notice  are  'pritna  facie  evidence 1485 

presumed  executed  at  date  or  date  of  acknowledgment 1494flS 

cannot,  in  general,  be  explained  or  contradicted 1503,  1525-1530 

exception  in  case  of  a  receipt 1503,  1529 

may  show  separate  and  not  inconsistent  agreement 1525 

usage  cannot  be  received  to  explain,  &c 1525 

^    }    may  show  the  meaning  of  words  and  terms 1526 

explain  latent,  but  not  patent  ambiguity 1528 

show  surrounding  facts  and  circumstances 1526 

show  another  writing  or  agreement  made  at  same  time,  or  re- 
ferred to  in  it 1529 

where  they  do  not  purport  to  contain  all  the  agi'eement 1529 

when  duplicates  are  made  which  disagree,  which  to  be  followed 1529 

if  part  of,  is  read  in  evidence,  the  other  party  may  read  the  rest 1508 

or  another  refen'ed  to  in  it,  or  on  whioh  it  is  based 1508 

See  EviDBNOB. 
"WRONGS, 

actions  for,  who  may  be  parties  in 757  -  768 

must  be  brought  in  the  name  of  persons  injured 758 

by  joint  tenants  or  tenants  in  common 759 

certain,  committed  by  or  against  deceased  persons 763 

when  one  of  several  parties  interested  dies 761 

to  a  married  woman  before  her  marriage 763 

may  be  against  all  persons  aiding 765,  767 

against  masterfor  his  agent's,  attorney's  or  servant's  negligence.  .481,  766 

pleading  to,  admitting  part  and  justifying  part 1275 

separate,  may  be  brought  for  repeated  wrongs 818 

joinder  of  improper  parties  in 760 

all  persons,  including  infants,  idiots,  &c.,  liable  in  actions  for 757,  764 

8ee  Actions,  Paktibs,  Plaintiff,  Dbfbndaut,  Tokts,  &c. 

WRONG-DOERS. 

each  one  of  several  liable  for  the  whole  injury 706 

one,  or  several  actions  may  be  brought  against  them 707 

release  of  one  of  several,  discharges  all 707,  1189,  1193 

contribution  cannot  be  enforced  by  one  against  another 707 

See  JuDQMBNT,  Defendant,  Plaintiff,  Parties,  Damages. 

Y. 

TARN, 

■when  exempt  from  execution 1670,  1673 
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A. 
AFFIDAVIT, 

on  confession  of  judgment 977 

for  order  of  an-est 517 

for  an  attachment 529 

in  replevin  by  plaintiff 538 

See  Replevin. 

that  the  justice  is  a  material  witness 634,  635 

for  attachment  against  a  witness 785 

by  imprisoned  debtor  to  obtain  discharge  fi-om  jail 1046 

by  defendant  for  return  of  property  replevied 578 

of  justification  of  sureties  on  order  of  arrest 519 

AMENDED  RETURN, 

on  appeal 1071 

ANSWERS  IN  ABATEMENT, 

that  plaintiff  is  dead 645 

an  alien  enemy 645 

an  infant 645 

a  married  woman 645 

defendant  is  a  maiTied  woman 645 

proper  parties  are  not  joined  as  defendants 645 

defendant  is  sued  by  a  wrong  name 645 

plaintiff  is  not  entitled  to  the  character  in  which  he  sues 646 

another  action  for  the  same  cause  is  pending 646 

defendant  commenced  an  action  in  which  plaintiff  was  bound  to  set-off 

his  demand 646 

ANSWERS  IN  BAR, 

commencement  of 673 

former  recovery  for  the  same  cause 674 

in  which  plaintiff's  demand  was  set-off 674 

might  have  been  set-off 674 

trial  and  judgment  for  the  same  cause 690 

another  form 698 

set-off 689 

release  of  the  cause  of  action 707 

award  of  arbitrators  on  the  matter 712 

accord  and  satisfaction 728 

tender 735 

justification  for  impounding  cattle 753 

that  plaintiff's  fence  was  defective 754 

that  the  close  was  a  highway 755 

showing  title  to  real  estate... .... 755,  758 


1276  Index  to  Forms. 

APPEAL, 

notice  of 1061 

undertaking-  for  stay  upon 1062 

approval  of ■ 1062 

certificate  that  security  has  been  given 1072 

retm-na  on 1064,  1067 

amended  I'etum i 1071 

APPLICATION, 

for  an  attachment 530 

APPOINTMENT, 

of  guardian  of  infant  plaintiff 593 

infant  defendant 595 

consent  by  guardian  of  infant  defendant 595 

of  infant  pladntiflf 593 

APPROVAL, 

of  sureties  on  order  of  arrest 519 

ARBITRATION, 

submission  to,  by  bond 723,  724 

subpoena  for  witnesses 726 

oath  to  arbitratoj-s 727 

oath  to  witnesses 727 

award 724,  &c. 

revocation  of  submission 719,  720 

ATTACHMENT, 

form  of 532 

application  for 530 

affidavit  for 529 

undertaking  on  application 530,  531 

by  defendant  to  procure  return  of  property 570 

bond  by  claimant,  to  procure  return  of  goods 571 

inventory  of  property  attached 574 

return  upon 576,  577 

against  defaulting  witness 787 

affidavit  upon  which  to  obtain 785 

oath  for  the  same  purpose 786 

ATTORNEY, 

warrant  to  appear  for  plaintiff 590 

for  defendant 590 

acknowledgment  of 591 

AUTHORITY, 

to  appear  for  plaintiff. 590 

for  defendant 590 

to  a  person  not  a  constable  to  serve  process 582 

AWARD, 

of  arbitrators ' 724,  &e. 

complaint  upon 612 

answer  setting  up  an 712 

B. 

BILL, 

of  sale  by  constable  upon  sale  on  execution 1043 

of  exchange 199 

BOND, 

and  approval  by  claimant  of  goods  upon  attachment 571 

official,  of  a  constable 1049 

in  action  upon  lost  instrument 882 

of  indemnity  to  constable  with  execution 1030 
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C. 

CERTIFICATE, 

of  town  clei-k  to  copy  of  record 865 

of  acknowledgment  of  an  instrument  by  one  known  to  the  officer 871 

by  person  identified  by  a  witness 871 

by  husband  and  wife,  known 871 

both  unknown 872 

one  unknown 872 

four  persons,  two  known 872 

persons  under  a  power  of  attorney 873 

by  deputy  sheriff'. 873 

of  proof  by  subscribing  witness 873 

by  witness  unknown 874 

by  witness  as  to  husband,  wife  known 874 

by  witness  as  to  husband,  wife  unknown 874 

of  county  clerk  to  authenticate  proof,  &c 876 

of  justice,  that  security  is  given  on  appeal 1072 

of  transcript  of  judgment 984 

CHECK   200 

COMMISSION, 

to  examine  foreign  witness 795 

notice  of  application  for 79i;> 

proof  of  service  of 794 

interrogatories 797 

endorsement  of  settlement  of  interrogatories 79S 

subpoena  upon 801 

deposition 802 

maiking  exhibits 803 

return  of 801 

COMPLAINT, 

commencement  of 609 

on  a  special  agi-eement • 609 

where  performance  has  been  prevented 610 

on  instrument  for  the  payment  of  money 611 

on  a  promissory  note 611 

agreement  to  submit  to  arbitration  revoked 611 

revocation  of  submission,  special  damage  alleged 612 

for  a  reward  offered  by  defendant 611 

on  an  award  of  arbitratoi's 612 

agreement  to  receive  plaintiff"  into  service 612 

a  contract  to  build 613 

against  an  attorney  for  neglect 613 

vendee  for  not  accepting  and  paying  for  wheat  sold 613 

vendor  for  not  delivering  wheat  sold 614 

upon  a  warranty  of  a  horse  purchased 615 

exchanged 615 

against  a  bailee  on  a  deposit 615 

on  a  mandate 616 

on  a  loan  for  "tise 616 

on  a  letting  to  hire 616 

on  a  pledge  lost 616 

on  the  negligent  loss  of  a  watch 617  , 

on  refusal  to  return  the  bailment 617  . 

a  farrier  for  badly  shoeing  a  horse 617 

a  carrier  for  loss  of  a  box 618 

an  agent  to  sell,  for  not  .accounting. 619 

for  money  lent  or  paid,  laid  out  and  expended 619 

forgoodssold - • 619 

work  and  labor 620 

nse  and  occupation  of  real  estate 620 

Ijalarice  on  ah  accounting. ■••.  621 
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COMPLAINT  —  Continued  : 

against  a  constable  for  not  returning-  execution 621 

on  an  implied  waiTanty  of  title 621 

for  injury  by  negligence 622 

by  negligence  of  servant 622 

by  defendant's  bull 622 

to  sheep  by  defendant's  dogs 623 

trespass  on  land 623 

wilful,  treble  damages  claimed 623 

taking  or  detaining  personal  property 624 

erecting  a  nuisance 624 

breaking  defendant's  close  to  entice  his  servant 624 

penalty  for  sale  of  liquors  without  license 625 

to  be  drank  on  the  premises 625 

for  I'acing  animals 625 

fraud  in  the  sale  of  a  horse 626 

fraudulent  concealment  of  defects  in  a  sale 626 

on  sale  "  with  all  faults  " 626 

on  a  j  adgment 627 

on  demand,  assigned  to  plaintiff' 627 

by  executors  or  administrators 628 

by  surviving  executor  or  administrator 629 

CONPESSION, 

of  judgment 977 

affidavit  when  over  §J0 977 

entry  of 984 

CONSTABLE, 

official  bond 1049 

return  to  summons 556 

to  order  of  arrest 561 

to  attachment 576,  577 

to  venire 819 

to  execution 1047 

by  claimant  of  goods  attached -.  ., 571 

of  indemnity  by  a  plaintiff' 1030 

oath  to,  when  put  in  charge  of  jury 837 

inventory  of  goods  levied  on  execution 1039,  1040 

taken  on  attachment 574 

notice  of  sale  upon  execution 1040 

bill  of  sale  upon  execution 1043 

CONTEMPT, 

warrant  for  off'ender ; 849 

record  of  conviction 850 

warrant  of  commitment  upon 851 

by  witness  refusing  to  answer,  oath  of  materiaUty 852 

warrant  of  commitment  for 853 

COUNTY  CLERK'S  CERTIFICATE, 

to  authenticate  proof,  &c.,  of  a  deed » 876 

to  authenticate  copy  of  transci-ipt 866 

D. 
DOCKET, 

manner  of  keeping 982,  983 

of  judgment  by  confession 984 

DEMURRER, 

to  complaint 761 

DEPOSITION, 

of  witness,  upon  commission 802 
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E. 
ENDORSEMENT, 

on  process  to  compel  appearance  of  defendant  in  actions  for  penalty ....  551 

ENTRY, 

of  order  transferring  cause,  the  justice  being  witness 634 

of  conviction  of  a  fine  of  defaulting  juror 846 

of  a  defaulting  witness 789 

for  a  contempt 851 

of  judgment  on  confession ,  984 

upon  justice's  docket 983 

EXECUTION, 

against  defaulting  juror 847 

for  a  fine  against  defaulting  witness 788 

upon  a  judgment 1002 

when  one  of  several  defendants  was  not  served  with  process 1006 

when  for  a  penalty 1002 

endorsement  on,  when  for  penalty  551,  1003 

in  actions  for  a  chattel 1005 

renewal  of 1008 

receipt  of  goods  levied  upon 1036 

inventory  of  goods  levied  upon 1039,  1040 

notice  of  sale  on , 1040 

bill  of  sale  for  goods  sold  upon 1043 

affidavit  by  imprisoned  debtor  upon 1046 

return  of 1047 

undertaking  upon  appeal  to  stay 1062 

certificate  of  justice  to  stay 1072 

F. 
FINE, 

entry  of,  against  defaulting  juror 846 

^  G. 

GUARDIAN, 

consent  of,  for  infant  plaintiff 593 

for  infant  defendant , 595 

appointment  of >  • 593,  595 

H. 
HOUSEHOLDER, 

affidavit  of,  to  obtain  discharge  from  jail 1046 

I. 
INDEMNITY, 

bond  of,  to  constable 1030 

INTEREST, 

computation  of = 493 

INTERPRETER, 

oath  to 0 =  ••  942 

INTERROGATORIES.     iSee  Commission. 

INVENTORY, 

of  goods  levied  on,  on  execution 1036 

on  attachment 574 

J. 
JUDGMENT, 

transcript  of. °°* 

notice  of  entry  of i""" 
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JUROR, 

oath  to 830,  831 

oath  upon  a  challenge  to  the  array 829 

to  the  polls  for  favor 829,  830 

execution  against  defaulting 847 

minute  of  conviction  of  demulting. 846 

JUSTICE'S, 

docket ....982,  983 

JUSTIFICATION, 

of  sureties 519 

answer  setting  up,  for  impounding  cattle 753 

defective  fence 754 

that  close  was  a  highway 755 

N. 
NEXT  PRIEND, 

appointment  of 593 

NOTICE, 

of  entry  of  judgment 1060 

of  the  dishonor  of  a  bill  or  note 253 

of  application  for  a  commission  to  examine  witness 793 

to  produce  papers  in  evidence , 883 

of  sale  of  goods  upon  execution : 1040 

of  appeal 1061 

Iby  defendant  requiring  return  of  property  replevied 578 

/See  Summary  Peocbedings. 

0. 

OATH, 

form  of  administration  given  in  the  statute .^. 930 

to  arbitrators 727 

to  witnesses  on  arbitration 727 

on  a  trial 832 

to  sureties  upon  justification  of  bond 519 

application  for  attachment  against  a  witness 736 

on  proceeding  against  witness  for  contempt 852 

on  objection  against  a  constable  on  execution  of  venire 819 

to  witness,  on  challenge  of  juror £29 

to  juror  challenged 830 

to  jurors 831 

to  witnesses 832,  930,  931 

to  constable  to  attend  a  jury 837 

as  to  the  necessity  of  secondary  evidence,  in  case  of  the  absence  of  an 

attesting  witness 886 

to  an  interpreter 942 

ORDER, 

transferring  cause 634 

of  arrest 529 

return  to 561 

P. 

PROMISSORY  NOTE, 

negotiable 202 

PROOF, 

of  notice  of  apphcation  for  commission  to  examine  witness 794 

of  execution  of  instrument  by  subscribing  witness. : ; 873 

unknown  to  justice.- ....  ..-.•.■  ..-......;; -  874 
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B. 
RECEIPT, 

of  goods  levied  on , 1036 

RECEIVING, 

verdict  ., 344 

RECORD, 

of  tlie  fine  of  a  defaulting'  witness 789 

of  a  conviction  for  a  contempt 850 

transcript  of,  clerk's  certificate  of 8B5 

RELEASE. 

of  a  joint  debtor  under  the  statute 711 

RENEWAL, 

of  execution ,, 1008 

REPLEVIN, 

affidavit  by  plaintifi'" 538 

undertaking-  by  plaintiff 539 

requisition  in 540 

return  581 

notice  requiring  i-eturn  of  property 578 

affidavit  for  retui-n r/78 

undertaking  for  return 579 

RETURN, 

of  a  summons 556 

of  an  order  of  arrest 561 

to  an  attachnaent 576,     577 

in  replevin bSl 

of  commission 801 

to  venire 819 

of  execution 1047 

to  an  appeal 10G4,  1067 

amended,  to  an  appeal 1071 

REVOCATION, 

of  a  submission  to  arbitration 719,     720 

s. 

SECURITY, 

upon  an  appeal 1062 

certificate  that  it  has  been  given  on  appeal 1072 

/See  fcjuMMABY  Pkooebdings. 

SUBPCENA, 

for  a  witness  before  arbitratoi's 726 

to  testify 781 

duces  tecum 781 

by  a  commissioner  to  take  testimoney 801 

SUMMARY  PROCEEDINGS, 

notice  to  pay  I'ent 1100 

affidavit  of  service  of  same 1100,  1 101 

to  terminate  tenancy  at  will 1101 

of  owner  of  property  used  as  a  bawdy-house,  &c 1 101 

to  quit  property  sold  on  execution 1 1 02 

petition,  expii-ation  of  term 1102 

failure  to  pay  rent 1 1 03 

bankruntcy,  &c.,  of  tenant,  premises  used  as  a  bawdy-house 1 1 03 

land  sold  on  execution 11 14 

by  neighbor  to  remove  tenant  of  bawdy-house 1  ]  04 

precept,  general  form 1 1 05 

answer  to  petition 1105 

81 
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SUMMARY  PROCEEDINGS  — Cowiimeii; 

final  order  on  default. , ]  106 

same  after  trial 1106 

same  on  application  of  neig-libor 1107 

undertaking'  to  stay  warrant,  &c H07,  1109 

affidavit  for U09 

undertaking-  to  stay  warrant  on  appeal 1109 

SUMMONS, 

for  the  commencement  of  an  action 503 

when  plaintiff  sues  in  a  particular  character 503,  504 

endorsement  on,  in  actions  for  penalty 551 

return  of  sei'vice , 556 

return,  failure  to  serve 556 

T. 
TRANSCRIPT, 

of  a  judgment 984 

of  a  record  by  the  county  clci'k 865 

u. 

UNDERTAKING, 

upon  question  of  title  to  real  estate 759 

for  stay  of  proceedings  upon  an  appeal 1002 

approval  of  security  upon 1002 

Iby  defendant  to  procure  i-eturn  of  pi-operty  i-eplevied , 579 

iSee  Replevin,  Attachment,  Sumjjaky  Peoceedings. 

upon  lost  negotiable  instrument 882 

to  procure  order  of  arrest 518 

by  defendant  on  adjournment 776 

V. 
VENIRE, 

writ  817 

return  of 819 

VERDICT, 

loceiving 844 

w. 

WARRANT, 

against  witness - 788 

of  commitment  790 

to  answer  for  a  contempt 849 

of  commitment  for  contempt 851,  852,  853 

WITNESS, 

oath  to,  before  arbitratore 727 

ontrial 832 

attachment  foi'  defaulting 787 

record  of  fine  upon  defaulting 789 

execution  against  defaulting 788 

notice  of  application  for  commission  to  examine 793 

proof  of  service  of  notice 794 

commission  to  examine 795 

interrogatories  to  annex 797 

endorsement  of  allowance  upon 798 

subpoena  by  commissioner 801 

oath  to  witness  on 802 

deposition  of 802 

marking  exhibits  to  annex 803 

subpoena  for,  to  appear  before  arbitratoi-s 726 

oath  of  materialitv  when  a  refusal  to  testify 8ri2 

warrant  of  commitment  of  refractory 85-" 
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